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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

ESTATE OF AMADOR HERNANDEZ, 8
JR., AMADOR HERNANDEZ, llI, 8
Individually and as Representatiof the §
ESTATE OF AMADOR HERNANDEZ, 8
JR., AMANDA YVETTE HERNANDEZ, 8
and MICHAEL HERNANDEZ 8§
§
Plaintiffs, §
§
V. 8 CIVIL ACTION NO.
§ 3:12-CV-04859-M
UNITED STATES OF AMERICA, and 8§
THE UNIVERSITY OF TEXAS §
SOUTHWESTERN MEDICAL CENTER 8
DALLAS, §
§
Defendants. 8§

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant Universitf Texas SouthwesterMedical Center’s
(“UTSWMC”) Motion to Dismiss under Federal Rub Civil Procedure 12(b)(1) [Docket Entry
#38]. Defendant argues that theut does not have jurisdiction bkear such claims pursuant to
the Eleventh Amendment to the United Stateasfitution and urges the Court to dismiss all of
Plaintiffs’ claims against it. For the reasoset forth below, UTSWMC’s Motion to Dismiss
under Rule 12(b)(1) iSRANTED.

I. BACKGROUND

This Order resolves whether the Estaténfador Hernandez, Jand his survivors may
sue UTSWMC for its alleged rola his death, absent an expligitiver by the State of Texas or
Congress. Plaintiffs allege that Hernandez wasvibtim of repeated ndaiical malpractice at the
Veterans Administration Hospital in Dallas, i ultimately led to his death on December 22,

2010. In their initial Complaint [Dcket Entry #1], Plaintiffs sued the doctors who allegedly
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committed the malpractice: Shafi Mohamed, PHiliSladek, and Matthias Peltz. On December
21, 2012, Defendant the United States of Amerilea fa Motion to Substitute itself as a party
for Drs. Sladek and Mohamed [Docket Entryr¥which the Court granted [Docket Entry #21].
Plaintiffs then filed an Amended Complaji@ocket Entry #31] substiting UTSWMC for Dr.
Peltz, alleging that he was acting in his capaagyan employee of L(BWMC. As a result, the
only remaining Defendants are the United &abf America and UTSWMC. Plaintiffs’
Amended Complaint alleges numerous claiagainst UTSWMC, including negligence and
violations of the Texas Tort Claims Act, FealeTort Claims Act and Texas Medical Liability
Act.

Il. STANDARD OF REVIEW

The Court has jurisdiction over the lawsurider 28 U.S.C. § 1346(b), because the suit
involves a claim against the United States for aeakinjury caused by thedleged negligence of
government employees while acting within ge@pe of their employment. UTSWMC'’s Motion
is filed under Rule 12(b)(1) of the Federal Rulgf Civil Procedure which allows a party to
challenge the district court’sibject matter jurisdiction over iRamming v. United State281
F.3d 158, 161 (5th Cir. 2001).

“Lack of subject matter jurisdiction may lbeund in any one of three instances: (1) the
complaint alone; (2) theomplaint supplemented by undisputedts evidenced in the record; or
(3) the complaint supplemented by undisputed facts tile court’s resoluin of disputed facts.”
Id. In a 12(b)(1) motion, the partasserting jurisdiction besmrthe burden of proof that
jurisdiction does in fact existd. “Ultimately, a motion to dismiss for lack of subject matter
jurisdiction should be graed only if it appears ctin that the plaintiftannot prove any set of

facts in support of his claim thatould entitle plaintiff to relief.”d.
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[ll. ANALYSIS

A. UTSWMC is an Agency of the State of Texas

The University of Texas Southwesn Medical Center is treated as part of the University
of Texas System. Tex. Educ. Code 8§ 65.JJZfa Under the Texas Government Code, a
university system or amstitution of highereducation is a “state aggn” Tex. Gov. Code 8§
572.002(10)(B). This status as ddte agency” affords suchstitutions soverign immunity
protection from lawsuits, under the Eleventh éndment to the United States Constitution.
Whitehead v. Univ. of Tex. Health Science Center at San An&isdoS.W.2d 175, 180 (Tex.
App.—San Antonio 1993, no writ) (“A state agency,amsarm of the stateés shielded by the
sovereign immunity available to the state governmenthis specificallyapplies to a state’s
universities.Nat'| Sports & Spirit, Inc. v. Univ. of N. Text17 S.W.3d 76, 81 (Tex. App.—Fort
Worth 2003, no pet.) (“As an agency of the StatBlT enjoys the protection afforded by this
sovereign immunity, except in instances vehemmunity has been expressly waived by
statute.”). Such sovereign immunity protectiatso extends to a public university’s health
institutions.See Sullivan v. Univ. of Texas HeaBhi. Ctr. at Houon Dental Branch217 F.
App’x 391, 392 (5th Cir. 2007) (“It isndisputed that UTHSC, as arm of the state, is entitled
to Eleventh Amendment immunity absertn@ressional abrogation woluntary waiver.”);Scott
v. Pfizer Inc, 182 F. App’x. 312, 315 (5th Cir. 2006) (Hoig that the University of Texas
Medical Branch “is an agency of the StatelTekas, giving it Eleventh Amendment immunity”).
In any event, Plaintiffs do not affirmatively dige that Defendant is a state agency under Texas

law. Rather, they argue that UTSWMC waiveununity and therefore consented to be sued.
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B. Plaintiffs’ Claims Are Barred by the Eleventh Amendment

Sovereign immunity is rooted in the Eleventh Amendment to the United States
Constitution:

The Judicial power of the United Stateslsmot be construed to extend to any

suit in law or equity, commenced or prosecuted against one of the United States

by Citizens of another Stater, by Citizens or Subjectf any Foreign State.
U.S. Const. Amend. XI. Eleventh Amendmemimunity encompasses suits by private citizens
against the state in federal coBbard of Trustees of Univ. of Ala. v. Garred81 U.S. 356
(2001). The Supreme Court has long held that Amendment bars suits against a state by
citizens of the same stat8ee Puerto Rico Aqueduct and Sewathority v. Metcalf & Eddy,
Inc., 506 U.S. 139, 144 (1993Papasan v. Allain478 U.S. 265, 276 (198650vereign
immunity can be specificallabrogated only by Congress by the express consent of the
individual stateTex. v. Walker142 F.3d 813, 820 (5th Cir. 199&uerto Rico Aqueduct and
Sewer Auth. v. Metcalf & Eddy, In&06 U.S. 139, 146 (1993). Congsanust make its intention
to abrogate such sovereign immunity “unmkstaly clear in the language of the statute.”
Atascadero State Hospital v. Scanlatvy3 U.S. 234, 242 (1985). Therefore, unless the state
consents to be sued, a suit against the state asfotseagencies in federal court is barred by the
Eleventh AmendmenRipley v. Univ. of Tex. Health Science C#00 F. Supp. 2d 933, 938-39
(W.D. Tex. 2005)Richardson v. S. Uniy118 F.3d 450, 452 (5th Cir. 1997) (“A plaintiff cannot
avoid the sovereign immunity bay suing a state agency or amaof a State rather than the
State itself.”).

C. Allegation That UTSWM®@aived Immunity By Consent

Plaintiffs allege that UTSWMC waived munity by contracting for medical services

with the United States Department of Veterans AffaRessp.J 19.Plaintiffs attached a portion
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of the contract to their Response and as a separate filing, Supplemental Exhibit A. [Docket Entry
#44]. A material term of that contract requird TSWMC to have “Indemnification and Medical
Liability Insurance” and specified thad “minimum acceptable limit of liability is
$1,000,000.00.1d.

Plaintiffs cite the federal contractingacise to support theargument that UTSWMC
“waived immunity.” 48 C.F.R. § 52.237—7. HoweveraiRtiffs fail to descitbe how that clause
relates to the alleged waiver of sovereigmrmiomity, especially sire the contract between
UTSWMC and the United States does not contany explicit abrogatn of the Eleventh
Amendment. Plaintiffs correctly describe an indemnity agreement as a promise to hold the
indemnitee harmless from loss, yet then Hipalaim that UTSWMC “waived immunity by
accepting indemnification as a condition ohtract with Defendant United StateRésp § 23.
However, Plaintiffs cite no cases supporting that proposition, nor do they point to any
Congressional or voluntary algation of sovereign immunity fathe instant case. Plaintiffs
contend that they have not seen the entirgract between the VA and UTSWMC, but the Court
has no basis for finding a waiver of immunitprn the proffered evidence, nor will it speculate
as to what could be extant @ocuments not presented. A plagading of the relevant excerpt
provided in Plaintiffs’ Response shows UTSWMQemg to indemnify the United States if the
United Statess sued, but did not waive sovereign imnuyrgo as to allowa private citizen to
sue UTSWMC.

D. Federal Strings

Plaintiffs argue that because UTSWMC enteirgo an agreement with the United States
and took federal funds, in doing so it accepted éfatistrings,” which constitutes a waiver of

immunity. However, Plaintiffs fail to make substantive connection between the concept of
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“federal strings” and how it allegedly abraga the Eleventh Amendment or sovereign
immunity. Resp 1 24-25. Plaintiffs cit&urner v. Univ. of Tex. Sw. Med. Ctarguing that the
Court may find waiver, based oncegpt of federal funds or pasipation in a federal program,
when there is “express language™ of waivemden there are “overwhelming implications from
the text [that] leave no room for any otlreasonable construeoti.” 2007 WL 959032, at *3
(N.D. Tex. Mar. 30, 2007) (Lindsay,)JBut Plaintiffs neglect a kefactor of that holding: any
Congressional abrogation of Eleventh Amer@nt immunity must be very specific:

In determining whether Congress abrodaieventh Amendment immunity with

respect to the ADEA, the Court statedttliwo predicate questions had to be

resolved: “first, whether Congress unequivbcalxpressed its intent to abrogate

that immunity; and second, if it did, wietr Congress acted pursuant to a valid

grant of constitutional authority.
2007 WL 959032, at *2 (quotingimel v. Fla. Bd. of Regent528 U.S. 62, 73 (2000)). In this
case, there is no overwhelming implication that the indemnity agreement abrogates the Eleventh
Amendment. Plaintiffs also citdiller v. Tex. Tech Univ. Health Science C#21 F.3d 342, 352
(5th Cir. 2005), but make no reference to the ratriaict in the case: #h a pertinent federal
statute specifically abrogated the Eleventh Amendment.Miler court considered whether
acceptance of grants and gifts from the fedgomalernment waived sovereign immunity in the
specific context of § 504 of the Rehabilitation Act of 1973 and 42 U.S.C. § 2000d-7. The court
held that these statutes did abrogate Eleventh Amendment because § 2000d-7 (a)(1)
specifically provides so:

A State shall not be immune under tBleventh Amendment of the Constitution

of the United States from suit in Fedecalrt for a violatiorof section 504 of the

Rehabilitation Act of 1973 . . . or thegwisions of any other Federal statute

prohibiting discrimination by recipientd Federal financial assistance.

Id. at 347 n.6. Yet Plaintiffs’ suit against UTSWMiDes not pertain to 8§ 504 or any other non-

discrimination provision, so the cited statute giaintiffs no help. Sitfarly, Plaintiffs cite
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General Servs. Comm’n v. Little Tex. Insulation,@®. S.W.3d 591, 595 (Tex. 2001) to argue
that when a state contracts, it is liable on stahtracts as if it were jrivate person. However,
Plaintiffs disregard a key holdy of the case, namely thath&re is but one route to the
courthouse for breach-of-contractaims against the Stat@nd that route is through the
Legislature.”ld. at 595.

E. Texas Tort Claims Act

Plaintiffs assert a clai under the Texas Tort &ims Act (“TTCA”). Tex.Civ. Prac. &
Rem. Code § 101. I8herwinski v. Petersothe Fifth Circuit held that the TTCA does not waive
Eleventh Amendment immunity in federal col®#8 F.3d 849, 851 (5th Cir. 1996). In that case,
the plaintiff sued the Texas Department of Gniah Justice under the Xas Tort Claims Act.
The district court dismissed @hplaintiff's claims under the TTA holding that “the statute
waives sovereign immunity in state court only.. The Act clearly does not waive Eleventh
Amendment immunity to suit in federal court$d. at 852. The result is the same here: the
TTCA does not abrogate soviye immunity in this case.

F. Federal Tort Claims Act and Texas Medical Liability Act

Plaintiffs next refer to the Federal Td2laims Act (“FTCA”) and the Texas Medical
Liability Act (“TMLA”") as bases for their st to proceed, yet both of these statutes are
inapplicable. The FTCA applies only to su#@gainst entities of th Federal Government. 28
U.S.C. § 1346(b)(1) ([T]he distt courts shall have exclusiyerisdiction of cvil actions on
claims against the United States.”). The TMEAplicitly states: “This chapter does not waive
sovereign immunity from suit or from liability.” TexCiv. Prac. & Rem. Code 8§ 74.003.
Plaintiffs could sue under the TMLA only afteshowing that UTSWMC forfeited immunity,

which they have failed to do.
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G. Supplemental Jurisdiction

Plaintiffs argue that the Court has swgpental jurisdiction over UTSWMC, citing to
United Mine Workers of America v. Gibl383 U.S. 715, 726 (1966). Fedejurisdiction exists
over an entire suit, including stalaw claims, when the federaldstate law claims derive from
a common nucleus of operative faetd the plaintiff would be exgted to try them both in one
judicial proceedingQuick v. VistaCare, Inc864 F. Supp. 2d 492, 498 (N.D. Tex. 2012) (Fish,
J.) (citations omitted). But as UTSWMC correctly notes, @ilgbs standard has been replaced
by the Judiciary and Jumral Procedure Act, 28 U.S.C.A. § 1367 (19%BeRaygor v. Regents
of the Univ. of Minnesoteb34 U.S. 533, 533 (2002). In determig whether to exercise or
decline supplemental jurisdiction over states lelaims, a court may consider both the factors
listed in 28 U.S.C. § 1367(c), and commown-l&gactors of “judicial economy, convenience,
fairness and comity."Enochs v. Lampasas Countg4l F.3d 155, 159 (5th Cir. 2011).
Specifically, 81367(c) provides:

The district courts may decline to exaecisupplemental jurisdiction over a claim
under subsection (a) if—

(2) the claim substantially predominataser the claim or claims over which the
district court has origal jurisdiction,

(3) the district court has dismissed all olaiover which it has @inal jurisdiction.

The Supreme Court addsed this statute Raygor where the plaintiffs filed suit against
a university under the Age Discrimination Employment Act and argued for supplemental
jurisdiction for claims under aat anti-discrimination law. 534.S. at 533. After the university
asserted the application of tedeventh Amendment, the fedeurt dismissed the entire suit.

Subsequently, the plaintiffs filed suit in stateidpcontending that because the federal court had
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supplemental jurisdiction over theat# claims, the statute of limitatis did not bar their suit in
state court. In denying that the district dched supplemental jurigdion, the court held:

We cannot read § 1367(a) to authorize district courexéocise jurisdiction over

claims against non-consenting States, diengh nothing in th statute expressly

excludes such claims. Thus, . . . we holat #1367(a)’s grant of jurisdiction does

not extend to claims againsbn-consenting state defendants.
Id. at 541-42. Here, the State d&xas is a non-consenting feledant under the Eleventh
Amendment, and Plaintiffs cannot bootstraptioéaims against UTSWMC merely by asserting
related claims against the United States of AcaerTherefore, the remaining state law claims
against UTSWMC involving the Texas Medicalability Act cannot survive via supplemental
jurisdiction and must be dismissed.

H. Due Process

Plaintiffs assert due procesghts arising out of the Fourteenth and Fifth Amendments to
the United States Constitution, as well adidde 1, Sections 12, 17 and 19 of the Texas
Constitution. Resp § 32—-35. The same due process requirements are applied under the United
States and Texas Constitutiofeid v. Rolling Fort Pub. Util. Dist979 F.2d 1084, 1089 (5th
Cir. 1992). According to Plairits, dismissing their claims ould be inequitable under these
constitutional provisions, yetely fail to elaborate nor do theyte any case law to support their
position, instead relying on general notions afm@ss. The Court cannot and will not abrogate
sovereign immunity on this vague basis alone.

Additionally, Plaintiffs asserthey have a “well-recognizesbmmon law cause of action
for medical malpractice” that is “impaired by extending the protections of the Texas Tort Claims
Act to deny a full and complete litigation of Plaintiffs’ claimRésp.y 34. Yet the right to sue a

state which has not consented can be conveyigdogrthe state or federal legislature. T€kv.

Prac. & Rem. Code § 101.025(age also Tex. Natural Re&Sonservation Comm’n v. IT-Dayy
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74 S.W.3d 849, 856 (Tex. 2002) (“We again reaffir@t i is the Legislatre’s sole province to
waive or abrogate sovereign immunity.Gen. Servs. Comm’n v. Little-Tex Insulation Co.,,Inc.
39 S.W.3d 591, 597 (Tex. 2001) (“Werclude that there is but omeute to the courthouse for
breach-of-contract claims against the State, that route is through the Legislature.”).

Plaintiffs’ citation to the opeoourts doctrine is also ngaided. This provision prohibits
the Legislature from limiting common law causes of actibex. Ass’'n of Business v. Tex. Air
Control Bd, 852 S.W.2d 440, 448 (Tex. 1993). Furthermtfig, litigant challenging a statute as
unconstitutionally restricting a common law causaadfon must demonstetl) that the statute
restricts a well-recognized common law cause agfion, and 2) that the restriction is
unreasonable when balanced against the purpose of the stahamas v. Oldhan895 S.W.2d
352, 357 (Tex. 1995). Plaintiffs fail to meet thetfirsquirement becauseeih claims against the
state under the Texas Tort Claims Act do notteeiscommon law, nor are they authorized by
any statutes. Finally, Plaintiffslemands for equity cannot satfeeir claims under the open
courts guarante&ee Tex. Workers’ Comp. Comm’n v. Garé3 S.W.2d 504, 523 (Tex. 1995)
(“Our duty to enforce the open courts guarantee dotallow us to rewrite legislation merely to
try to craft a remedy that we might beliedeebe more inclusive or equitable.”).

V. CONCLUSION

Defendant’s Motion to Disies under Rule 12(b)(1) ISRANTED. Plaintiffs’ claims
against UTSWMC are barred by the Eleventhefwiment to the United States Constitution and
are thudDISMISSED with prejudice. Costs of Court arexad against Plaintiffs.

SO ORDERED.

July 15, 2013,

I\
TED STATESDISTRICT JUDGE
NORTHERN DISTRICT OF TEXAS
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