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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

ILIFE TECHNOLOGIES, INC.,
Plaintiff,
No. 3:12-CV-5161

V.

ACTIVECARE, INC. and
SAFEGUARDIAN, INC.,

w W W W W W W W W W

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court is the Motion for Defaultdment against Defendant SafeGuardian, Inc.
(“SafeGuardian”), filed by Plaintiff iLife Technogies, Inc. (“iLife”) [Dodket Entry #12], and the
Motion to Set Aside Clerk’s Entry of Defauliled by SafeGuardian [Bcket Entry #26]. The
Motion for Default Judgment BENIED, and the Motion to Set Aside GRANTED.

iLife served SafeGuardian with a copfythe Summons and Complaint through its
registered agent, Eastbiz.com, on January 30, 2848 Guardian failed tanswer or otherwise
respond within twenty-one days, as requiredrbg. R. Civ. P. 12(a)(1). Accordingly, on
February 22, 2013, iLife requestttht the Clerk issue an Entoy Default, which it did on
February 25, 2013. The next day, iLife moveddalefault judgment. On March 6, 2013, two
weeks after the Rule 12 deadliand eight days after iLife moved for default judgment,
SafeGuardian answered the Complaint. Apnil 24, 2013, in response to a Court order,
SafeGuardian responded to iLgdWotion for Default Judgment, and moved the Court to set aside
the Clerk’s Entry of Default.

Rule 55 of the Federal Rules of Civil Procedau¢horizes courts to set aside an entry of

default judgment “for good causeFed. R. Civ. P. 55(c). ldetermining what constitutes good
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cause, courts should consider, among other thingsii{&ther the default was willful or the result
of excusable neglect, (2) whethemeritorious defense is presah and (3) whether setting aside
the default would prejudice the adversaMatter of Dierschke975 F.2d 181, 183 (5th Cir. 1992).
This list is not exclusive; “[o]ther factors mag considered, such as whether the party acted
expeditiously to correct the defaultEffjohn Intern. Cruise Holalgs, Inc. v. A&L Sales, Inc346
F.3d 552, 563 (5th Cir. 2003). In exercising thescdetion, courts are toaall that our judicial
system “universally favog] trial on the merits.Matter of Dierschke975 F.2d at 183 (citations
omitted).

SafeGuardian claims that its failure to fdéimely response to the Complaint resulted from
a misunderstanding that its codefendant and bssipartner, ActiveCare, Inc. (“ActiveCare”),
would respond on behalf of both entities. Actiee€; it appears, supplies the allegedly infringing
products and services; SafeGuardian allggadts as ActiveCare’s “sales conduiDef.’s Mot.3.
SafeGuardian claims that in light of thisatoonship, it contacted ActiveCare upon receiving the
Complaint, and understood from their communiaaithat ActiveCare wodlretain counsel to
defend both entities. Allegedly, it was not unti Blerk’s Entry of Default, on February 25, that
SafeGuardian, ActiveCare, or theeCare’s counsel, the law firof Bell Nunnally & Martin LLP
(“BN&M”), became aware that SafeGuardiackad representation. Within nine days,
SafeGuardian retained BN&M and filed an Answer.

These circumstances reveal that SafeGuardfailise was excusable. iLife relies heavily
on Judge McBryde’s opinion Hlexible Innovations Ltd. v. IdeaMako. 4:12-CV-856-A, 2013
WL 1291766 (N.D. Tex. Mar. 29, 2013), to support its argument that SafeGuardian willfully
refused to timely respond. But there, Judge McBryde found the defaulting defendant’s excuses

“nonsensical, inconsistent, and contradigtband ultimately gave them no credende. at *4.
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Here, in contrast, SafeGuardian’s excuse is pieistonsistent, and supported by affidavits from
SafeGuardian and ActiveCare. Although Actiee€has not acknowledged responsibility for the
misunderstanding, the Court can nonetheless conttatl&afeGuardian’s failure was excusable,
if not altogether reasonabl®loreover, after recogniag its failure, SafeGuardian acted promptly
to enter an appearance and answer the Complaint.

SafeGuardian has also asserted defensehwhproven, would affect the outcome of the
litigation in its favor. More is nonecessary to edilish good causeSee Azzopardi v. Ocean
Drilling & Exploration Co, 742 F.2d 890, 895 (5th Cir. 1984) (affing trial court’s decision to
set aside a default judgment—a more rigorousdsted than setting agd clerk’s entry of
default—where the neglect was excusable and tfailtieg party had raisedefenses that could
change the outcome of the trigQwens-lllinois, Inc. v. T & N Ltd191 F.R.D. 522, 526 (E.D.
Tex. 2000) (To establish good cause, a defaultiny paeed not prove that it will likely succeed
on the merits; rather, it need only establish thatevidence submitted, if proven at trial, would
constitute a defense.”). Althou@afeGuardian’s affirmative defeses and counterclaims provide
little detall, its Motion containa number of potentially meritoriowefenses, including arguments
that (1) as a mere sales conduit for the accpeadlicts, SafeGuardian could not have infringed
the asserted method claims, and (2) the accused product does not “sense or process static
accelerative phenomena,” a limitation on a nunaf¢he asserted independent clairef.’s Mot.
17. These defenses could significantly affect the success of iLife’s infringement claims, if proven,
and support a finding of good cause.

Finally, iLife has identified no prejudice othidwan the cost associated with pursuing the
default. Accordingly, and because default is asticaemedy” used only in “extreme situations,”

Lewis v. Lynn236 F.3d 766, 767 (5th Cir. 2001), the Caunicludes that these circumstances
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constitute good cause 8T ASIDE the Clerk’s Entry of Default andENY Defendant’s Motion

for Default Judgment. Neverthelesise Court is mindful of theatt that SafeGuardian’s neglect
caused iLife to waste resources, and thereforglitions its decisionpon SafeGuardian paying

iLife $3,500, which the Court finds to be a reasole and necessary sum associated with the
default. If SafeGuardian has not submitted said payment to iLife by May 24, 2013, the Court will
reinstate the Clerk’s Entry of Bault, and reconsider the Motion for Default Judgment. The Court
deems SafeGuardian’s Answer, Affirmative Defens@sl Counterclaims to be filed as of March

6, 2013.

SO ORDERED.

May 10, 2013.

7SI\
TED STATESDISTRICT JUDGE
NORTHERN DISTRICT OF TEXAS

Paged of 4



