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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

WESTERN STATES ASSET MANAGEMENTS
INC. AND THE WINSTED APARTMENTS, 8§

Plaintiffs,
V. Civil Action No. 3:13¢ev-00234-M
AIX SPECIALTY INSURANCE COMPANY,
INNOVATIVE RISK MANAGEMENT,
CRAWFORD AND COMPANY, NELSON
ARCHITECTURAL ENGINEERS, INC., AND
DANNY BROWN,

w W W W W N W W W W D

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Courtis the Motion to Remand [Docket Entryl2], filed by Plaintiffs
Western States Asset Management, Inc. and Thet®dmspartments (“Plaintiffs”). For the
reasons set far below, Plaintiffs’ Motion is GRANTED and this case IREMANDED to the
298" Judicial District Court of Dallas County, Texas

I. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

This action concerns a dispute over Defendants’ handling of an insurancdiledifyy
Plaintiffs for property damage to anulti-unit apartment compke Western States Asset
Management, Inc. (“Western States”), a California corporatoid The Winsted Apartments
(“Winsted”), a multiunit apartment complex in Dallas, Texas, filed a civil action in Texas state

court againstAlX Specialty Insurance Compg (‘AlX”) , a Delaware corporation, Innovative
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Risk Management (“IRM7) a Texas corporation, Crawford & Co. (“Crawford”), a Georgia
corporation, Danny Brown (“Brown”), a citizen of Texas, and Nelson ArchitdciEmgineers,
Inc. (“Nelson”), a Texas corpdran. Pls.” Original Pet, Ex. 4-B to Notice of Removal, at-D.
In their Petition, Plaintiffs allege that AIX an&M failed to fully compensate for damage
Plaintiffs’ property sustained during a hail storm on May 24, 20d1at 3. Plaintiffs als filed
suit against Crawford, the insurance adjusting agency, Browadjasterwith Crawford and
Nelson, a consultant hired by Brown to h@mcessPlaintiffs’ claim. Id. Plaintiffs assert
certaincauses of action against AIX only: breach of contract, breach of the duty of gthod fai
and fair dealingviolation of the Texas Deceptive Trade Practices (A3TPA”"), and violation
of Section542 of the Texas Insurance Code. Plaintiffs assert further causesoof against
AIX, IRM, Crawford, and Brownviolation of Section 541 of the Texas Insurance Cddeid
and conspiracy to commit fraud. Plaintiffs assert ayms offraud and conspiracy to commit
fraud against Nelson.

OnJanuary 17, 20131X removed the casto this Court, claimingliversity jurisdiction.
Def’s Notice of Removdl12. AIX alleges complete diversity, despite the Texas citiapnsf
IRM, Brown, and Nelson, contendirigese three parties were improperly joined Hrat their
citizenship shouldhusbe disregarded fodiversity purposes.ld. at{ 5-11. On February 7,
2013, Plaintiffs moved to remand, claiming that IRM, Brown, and Nelson were properhdjoine
in the lawsuit and that the presenceirebtatedefendants preventemoval Pls.” Motion to

Remandat ] 9.*

L AIX alleges that Winstedhas no right to subecause it is not a legal entity. However, Winsted’s legalistis
irrelevant to the issuef proper joinder raised in Plaintiffs’ Motion to Remand. Even if $#8d is excluded from
the lawsuit because it lacksipacity to sue28 U.S.C. §1441(b)(2) would still prevediversity removalif IRM,
Brown, and Nelson were properly joined. Thus, the Court declinesitessdWinsted's legal statasthis time.
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II. APPLICABLE LAW

A defendant has the right to remove a case to federal court dwrensity jurisdiction
exists, and the removal procedure is properly follova31U.S.C 8§ 1441 (Supp. 2012).The
removing party bears the burden of establishing that a caté suit is properly removable to
federal court.Delgado v. Shell Oil Cp231 F.3d 165, 178 n. 25 (5th Cir. 2000). Doubts about
the propriety of removal are to be resolved in favor of remaw@nguno v. Prudential Prop. &
Cas. Ins,. 276 F.3d 720, 723 (5th Cir. 2002).

If federal jurisdiction is based on diversity of citizenship un2ierU.S.C § 1332,an
action “may not be removed if any of the parties in interest properly joined avedsas
defendants is a citizen of the State in which such adibnought.” 28 U.S.C. 8§ 1441(i6bupp.
2012). A case may be removed despite the presence of a resident defendant if the removing
defendant shows that the resident defendant was improperly joB&dzar v. Allstate Texas
Lloyd's, Inc, 455 F.3d 571, 574 (5th Ci2006). To establish that a nediverse defendant has
been improperly joined for the purpose of defeating diversity jurisdiction, the remowityg pa
must prove either that: (1) there has been actual fraud in the pleading ditjimmal facts or
(2) that there is no reasonable possibility that the plaintiff will be able to estabtshsa of
action against the nediiverse defendant in state couB8mallwood v. Illinois Cent. R.R. C885
F.3d 568, 573 (5th Cir. 2004¢n banc).

Only the htter ground is at issue here. When determining whether a plaintiff is able to
establish a state claim against a {ulbrerse party, the court inquires whether there is any
reasonable basis to predict that the plaintiff might be able to recover adgmmgintdiverse
defendant.ld. at 573. To make that determination, the court looks ag@laintiff's factual

allegationsto determine whether the petition states a claim under state law againsistag in
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defendant.ld. All factual allegations in the state court petition are considered in the light most
favorable to the plaintiff, and contested fact issueseselved in the plaintiff's favorGuillory
v. PPG Industries, Inc434 F.3d 303, 308 (5th Cir. 2005).

For purpses of the improper joinder inquiry, the sufficiency of the factual aitetgais
reviewed under Texas’s “fair notice” pleading standard, not the heightenedlfeteading
standard. Yeldell v. Geovera Specialty Ins. CNo. 3:12cv-1908M, 2012 WL 5451822, at *3
(N.D. Tex. Nov. 8, 2012) (Lynn, J.) (“TexXasfair notice’ pleading standard applies to factual
allegations irthe removed petition in an improper joinder analysis.”).

Under the Texas Rules of Civil Procedure, a pleading can contain legdlisions as
long as the allegations as a whole provide fair notice to the opponent. Tex. R. 4GP A
Texasstate court liberally construes a plaintiff's petition in the plaintiff's favBtarcrest Trust
v. Berry, 926 S.W.2d 343, 349 (TeApp.—Austin, 1996, no writ). Moreover, eourt applying
the Texas pleading standasdll look to the plaintiff's intent and uphold a petition, even if the
plaintiff has not specifically alleged some element of a cause of actisugmpyying every fact
that an be reasonably inferred from what the plaintiff specifically stafexch Operating Co.
v. Bartell 865 S.W.2d 552, 554 (Tex. App.—Corpus Christi, 1993, writ denied).

[II. ANALYSIS

Plaintiffs have moved for remand, arguing that ttese is nomemovablebecause IRM,
Brown, and Nelson are Texas resident3his Court must address whettigefendants have
carried their burdeto showthat there isno reasonable basis on whithpredict that Plaintiffs

might recover againsthe three Texas Defendants See Smallwoqd385 F.3d at 573.

2 Diversity jurisdiction also requires the amountdantrovery to exceed $75,000. 28 U.S&1332(a). Although
Plaintiffs’ Original Petition does not allege a maximum amount of dambgag) soughtPlaintiffs’ counsel
corresponded to Defendants, claiming entitlemen$184,791.69. Defs.” Notice of Removadt 7. Based on
Plaintiffs’ allegations, themountin-controversy requirement has been met.

Paged of 11



Defendants’ failure to meet the “heavy burden” of showia will require the Court to remand
the action to state courGee Travis326 F.3d at 649.

Plaintiffs bringthree claims against thieexasDefendants: (1yiolation of Section 54 bf
the Texas Insurance Cqde) fraud and (3)conspiracy to commit fraudThe Qurt need not
decide whether Plaintiffs have sufficiently pleadsath cause of action; instead, if theu@
finds that Plaintiffs can potentially sustaany of these causes of action against frexas
Defendants, remand of the entire case will be necess@ge Gray v. Beverly Enterprises
Mississippi, Ing. 390 F.3d 400, 412 (5th Cir. 2004)The] holistic approach to removal
mandates that the existence of even a single valid cause @f against irstate defendants,
despite the pleading of several unavailing claimgiuires remand of the entire case to state
court.”).

A. Claims undefSection541 of the Texas Insurance Code

Defendants claim that Plaintiffs do nsthtea plausible cause of acti@gainst IRM and
Brown becausd1) third-party administrators and independent adjusters cannot be held liable
under the Texas Insurance Cpdead (2) even if Defendants could facdilidy, Plaintiffs have
not offered sufficient evidence to support a viable claim. The Court disagrees with both
arguments

The Texas Insurance Code allows insureds to bring causes of factiofair settlement
practicesagainst “persons . . engaged n the business of insurance.” Tex. Ins. Code.
8§ 541.151. The Texas Supreme Court has affirmed that the “investigation and adjustment of
claims and losses” qualifies as “engag[ing] in the business of insuraial'v. Texas Farm
Bur. Mut. Ins. Cq.754 S.W.2d 129, 132 (Tex. 1988) (citiAgtna Casualty & Surety Co. v.

Marshall, 724 S.W.2d 770, 7712 (Tex. 1987)). Personsother than the insurer, including
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individual insurance adjustersan bdiable under Sectiob41.51. See, e.g.Liberty Mutual Ins.
Co. v. Garrison Contractors, Inc966 S.W.2d 482, 484 (Tex. 1998)olding that annsurer’'s
employeemay be held individually liable under Article 21-2ibw Tex. Ins. Code8541—
becauséhe is a persori who is “engage[d] in the business of insuraticeGasch v. Hartford
Indem. Co 491 F.3d 278, 282 (5th Cir. 2007) (holding that adjusters who service insurance
policies are “engaged in the business of insurance” and are subject to suit underabe Tex
Insurance Code).

Plaintiffs argue that IRM and Brown can face liabiktyen as a thirdparty administrator
and a independent adjuster, respectively, because they “engaged in the businessantéisur
when they investigated and adjusted Plaintiffs’ insurance claim. The Coedsadtlaintiffs
allege that IRM and Brown (as an adjuster attached to Crawfpedformed investigations,
analyzed documents, assessed coverage, made coverage determinations, and issued cla
payments.”PIs.” Original Pet, Ex. 4B to Notice ofRemoval,at 1-2. These allegedctions by
the TexasDefendantsfall within the general definition of'‘engaging in the business of
insurance. SeeVail, 754 S.W.2d 129 at 132.

Defendantxlaim IRM and Brownarethird partieshired by AlX, not drect employees of
the insurer. In support, Defendants ditear v. Scottsdale Ins. C®47 S.W2d 908, 91617
(Tex. App.—Dallas1997, writ den’dl, disapproved of on other grounds by Apex Towing Co. v.
Tolin, 41 S.W.3d 118, 1223 (Tex. 2001), which held that an independent adjuster cannot be
liable to an insured for improper investigation and settlement gdegardles of whether the
insured phrasethe allegations as negligence, Waih, breach of contract, tortious interference,
or a DTPA claim. Other state courts hawtied onDear to further insulateindependent

adjustersand thirdpartieshired by insurerdrom suits under th@exasInsurance Code.See
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Crocker v. Am. Nat'l Gen. Ins. G211 S.W.3d 928, 9339 (Tex. App—Dallas 2007, no pet.);
Carpenter v. Sw. Med. Examination Services,, 1881 S.W.3d 583, 5889 (Tex. App—
Eastland 2012, no pet.).

This Court finds thanalysis inDear unpersuasive Thecourt inDear cited Natividad v.
Alexsis, InG. 875 S.W.2d 695, 69@Tex. 1994), in which the Texas Supreme Court held that,
absent somapecial,contractual relationship, an independent adjusting firm owed no duty of
good faith and fair dealingp an insured. Dear held thatNatividads “special relationship”
concept should extenid preclude otheclaims against independent insurance adjustBesar,
947 S.W2d at 916. However, theFifth Circuit has noted thadatividadis limited to a claim for
breach of the duty of good faith and fair dealing, and does not preclude aladiethe Texas
InsuranceCode. Gasch v. Hartford Accident & Idem. Cd91 F.3d 278, 2883 (5th Cir. 2007)
(citing Liberty Mut. Ins. Co. v. Garrison Contractors, In@66 S.W.2d 482, 4886 (Tex.
1998)).

The Dear courtalso citedBui v. St. Paul Mercury Ins. G981 F.2d 209, 210 (5t@ir.
1993), in which the Fifth Circuit affirmed a district court’s dismissal of a negtigeclaim
against an independent adjuster because the adjuster waparot to the contract betwedime
insurer andheinsured. Dear, 947 S.W.2d at 916. Y@&ui dealtonly with claims of negligence
in the insurance adjustment process, with claimsfor unfair adjustment practices under the
Texas Insurance CodeSeeBrooks v. Am. Home Ins. CdNo. 3:97€V-0515P, 1997 WL
538727,at *3-4 (N.D. Tex. Aug. 20, 1997(granting plaintiffs motion to remand based on her
ability to maintain a cause of action for improper insurance adjustment pracioesthe Texas

Insurance Codeajotwithstanding the uncertain viabilitf her claims ér negligencebad faith,

Pager of 11



and DTPA violations in light oDear and Bui).® This Court does not concludleat Plaintiffs
cannot state valid clainreggainst IRM and Brownnder the Texas Insurance Code.

The Court notes thathis finding is consistent with several recent decisions that have also
found independent adjusteasd/or third party administratosubject to the Texas Insurance
Code. Seg e.g, Centaurus Inglewood, LP v. Lexington Ins. ,CG&.1 F.Supp.2d 667 (S.D. Tex.
2011); Rankin Road, Inc., v. Underwriters at Lloyds of Londblo. 162226, 2010 WL
4007619, at *3 (S.D. Tex. Oct. 12, 2016)rst Baptist Church v. GuideOne Mut. Ins. CHo
1:07-CVv-988, 2008 WL 4533729, at *E.D. Tex. Sept. 29, 2008)indseyDuggan LLC v.
Philadelphia Ins. CosNo. SA-08-CA-736+B, 2008 WL 5686084, at £8 (W.D. Tex. Dec. 15,
2008) (rejecting independent adjustment company’s claim that it was nottsubjee Texas
Insurance Code)VicNeel v. Kemper Cas. Ins. CtNo. 3:04CV-0734, 2004 WL 1635757at
*2—3 (N.D. Tex. July 21, 2004) (affirming that an independent adjuster may be held liable under
the Texas Insurance Code).

Defendants next claim that Plaintiffs’ claims against IRM and Brown areuffatiently
specific so as tshow a reasonabfwossibility that Plaintiffs would prevail aeir claims under
the Texas Insurance CodBefs.” Respto Pls’ Mot. to Remanat 7. Defendantgproperly note
that Plaintiffs’ Retition cites the same excerpi®om 8§ 541.060 in support dheir allegations
against IRM and Brownld. at 4. Plaintiffs also include several specific factual clamgsinst
both IRM and Brown.For examplePlaintiffs allege that IRM and Browreither individually or
in conjunction with AlX, (1) were hired to help adjust the clainand interfaced directly with
Plaintiffs, adjusters, contractors, estimators, consultants, apaad others on a regular basis

for more than a yea(2) IRM recruited others who helped them adjust the claim; (2) IRM a

% The Bui Court also specially limited st holding on the liability of an independent insurance adjuster to the
“particular facts of [the] case” before iBui, 981 F2d at 209.
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Brown failed to fully quantify damage suffered by Plairgjff(4 intentionally solicitediower
repair estimatesrom competing contractor&ho refused to comply with basic construction
industry standardand requested substantial discounts in exchange for volume wprands
IRM improperly withhetl ggnificant amounts of the claim paymdmtcause of paymentsade
by another insurance comparils.’ Original Pet, Ex. 4-B to Notice of Removal, at 3-5.

Under Texas’s lenient “fair notice” pleading standard, the factual allegati¢tiaimtiffs’
Petiion allege sufficient facts against thexasDefendants so as createemsonablgyossibility
that Plaintiffs could prevail otheir claim against IRM and BrowrSee Smallwoqd85 F.3d at
573; see alsdRodriguez v. Yenawin®56 S.W.2d 410, 415 (TeKiv. App. —Austin 1977, no
writ) (“Texas courts have upheld the pleading when the technical elements of a cause of action,
without allegations of ultimate facts to be proved, were alleged in the petitibtatjis v.
Allstate Tex. Lloyd’'sNo. H-10-0594,2010 WL 1790744, at *3} (S.D. Tex. Apr. 30, 2010)
(“The fact that [plaintiff's] pleadings do little more than recite the elements ofbtdtetory
claims might be viewed as pleading insufficiency in federal court . . . but this court cannot
conclude thathere is no reasonable basis to predict that [plaintifff might recover ia stat
court.”). Defendants have not carried their “heavy burden” to sinadence thathe prospect of
recovery againghe TexadDefendantss untenable.Travis 326F.3d at649 seealsoJimenez v.
Travelers Indem. CpNo H09-cv-1308, 2010 WL 1257802, at *4 (S.D. Tex. March 25, 2010)
(denying remandbecausehe instate adjuster nardas the defendant was not the adjuster who
had analyzed and denied the claifjisby v. Lumbanens Mut. Cas. CoNo. H07-cv-015,
2007 WL 2300331, at *5 (S.D. Tex. Feb. 20, 2007) (denying remand when defendant presented

evidence from plaintiffs deposition that the-state defendant “never made any untrue
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statements to him, never failed to tailin an important fact, and never made a statement in a way
that led him taa false conclusion.”).

Indeed, &ctssimilar to those alleged by Plaintiffeave ledotherdistrict courts to grant
motions to remand.See, e.g.Harris v. Allstate Tex. Lloyd'sNo. CIV.A.H-10-0753,2010 WL
1790744 at *3-4 (S.D. Tex. Apr. 30, 2010) (granting plaintiff's motion to remand because his
petition specifically alleged that the adjuster was “tasked with handling theamsuclaim,”
“failed to fulfill this task in themanner required by theeXas Insurance Code,” “failed to
conduct a reasonable investigation,” and “faitedattempt a fair settleméit Rodriguez v.
Standard Guar. Ins. CoNo. HH-10-3065, 2010 WL 4877774, at *6 (S.Dex. Nov. 23, 2010)
(statutory language was combined with allegations that thetedjiesly ingpected [plaintiffs]
property for ten minutes, wrote a report that failed to include all the danfege@oted upon
inspection, and severely undervalued the costs of repair and replacef@ént/gber Paradise
Apartments, LP v. Lexington Ins. Cblo. 3:12€V-522241, 2013 WL 2255256 (N.D. Tex. May
23, 2013)(denying plaintiff's motion to remand where petition failedegiablish a factual fit
between conclusory allegations and theories of recovery).

Considering the allegations in theetRion in a light most favorable to Plaintiffsee
Guillory, 434 F.3d at 308his Courtfinds a reasonable basterough whichPlaintiffs might
recoveragainsthe Texas Defendants, mandating remand.

B. Fraud and Misrepresentation Claims

Because the Court finds a valid causection under the Texas Insurance Code, it need
not examine Plaintiffs’ additional claims of fraud or misrepresentation dganras Rfendants
IRM, Brown, and Nelson.See Gray v. Beverly Enterpriskississippi, Ing.390 F.3d 400, 412

(5th Cir. 2004) ([E]ven a single valid cause of action againsttate defendantslespite the
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pleadng of several unavailing claimegquires remand of the entire case to state courthe
Court likewise declines to considBelson’s argument that Plaintiffs’ frawadlegationagainst
Nelson fails as a matter of law because Plaintditsnotcomply with Texa<ivil Practice and
Remedies Code § 150.00Resp. to Mot. to Remaiad 4.

C. Attorney’'s Fees and Costs

Plaintiffs also seek attorney’s fees and costs under 28 U.S.C. § 1447(c), which provides
that “orders remanding the case may require payment of just costs andtaayexpenses,
including attorney fees, incurred as a result of the removalttorney’s fees and costs are
generally awarded “only where the removing party lacked an objectively reé&sdozeds for
seeking removal.”Martin v. Franklin Capital Corp.546 U.S. 132 (2005). Here, Defendants
rested their removal action on precedent that insulated third parties fralityliaider the Texas
Insurance Cde. This Court does not conclude that Defenddaiied to present a reasonable
argument in support of their position. Plaintiffs’ request for attorney’s $¢beneforedenied.

V. CONCLUSION

Defendants failed to establiire improper joinder off exasDefendants IRM and Brown.
Because they are Texas Defendartis, Court has no subject matter jurisdiction over this case.
Accordingly, this case IREMANDED to the 298th Judicial District Court of Dallas County,
Texas. Defendants’ Motion to Transfer [Docket Entry #15DIENIED as moot.

SO ORDERED.

Date: July3, 2013.

ANITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF TEXAS
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