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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLASDIVISION
JOSEPH GRECO, JULES BRODSKY,

TODD J. CHRISTENSON, WILLIAM

8

8

DICKIE, et al., 8
8

Plaintiffs, 8

8

V. 8 C.A. No. 3:13-CV-1005-M
8
NATIONAL FOOTBALL LEAGUE, 8
8

Defendant. g

8

MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiffs’ Motion for Leave to File their First Amended Complaint

(ECF No. 193). For the reasons sthbelow, Plaintiffs’ Motion i©DENIED.
|. Background

This case concerns themporary seating problems encaaret by ticketholders at Super
Bowl XLV, held on February 6, 2011. Plaintitissert breach of caatct and tort claims,
alleging that several entities@individuals misrepresented afaded to disclose the actual
conditions of their game day seating. On Audgys2014, this Court dismissed Plaintiffs’ claims
against the Cowboys Defendants;luding Cowboys owner Jerdpnes, leaving the National
Football League (“NFL”) as the only remaigi Defendant (ECF No. 92). On February 5, 2015,
Plaintiffs filed a Motion to Amend their Comted, seeking to add as defendants the NFL’s
member teams and individual owners, along withNirL Ventures entities that staged Super
Bowl XLV (ECF No. 152).

On July 21, 2015, this Court denied PldistiMotion to File their First Amended

Complaint, and granted Plaifi§’ Motion to Stay, pending the fn Circuit’'s decision in the
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relatedibe matter (ECF No. 185). The facts and circumstances dbdmatter are nearly
identical to this case. In partilar, this Court in its July 22015, Order, denied the Motion to
Amend because Plaintiffs did not assert a Hasisoncluding NFL Ventures was a party to the
ticket contract or “segregatedtin allegations against NFL Venas, L.P. or NFL Ventures, Inc.
from their allegations against the NFLtbe NFL team owners.” (ECF No. 185 at 23yeco v.
NFL, 116 F. Supp. 3d 744, 758 (N.D. Tex. 2015). On September 9, 20bé,\ynJones836
F.3d 516 (5th Cir. 2016), the Fifth Circuit heldht the Cowboys are not responsible for the
performance of the ticket contract between thenifés and the NFL, and therefore could not be
liable for Plaintiffs’ claims. On December 1418, the stay in this casvas lifted (ECF No.
198). Plaintiffs once again wish to amend tli@mplaint to join as defendants the NFL’s
member teams and individual owners, along \WEHL Ventures, L.P. and NFL Ventures Inc.,
seeking to recover attorneyfges from the proposed defentiaunder Tex. Civ. Prac. & Rem.
Code § 38.001. The NFL argues that Plairtfstion should be denied as futile.
Il. Legal Standard

To determine whether joining the proposeditional defendants would be futile, courts
“apply the same standard of legal stiffncy as applies under Rule 12(b)(&ttipling v. Jordan
Prod. Co., LLC 234 F.3d 863, 873 (5th Cir. 2000) (citats and internal quotations omitted). A
futility finding is warranted if “the amended mmplaint would fail to state a claim upon which
relief could be grantedld. Because a “party generally mustabparty to a contract before it can
be held liable for a breach of the contract” untiexas law, Plaintiffsnust either show the
proposed additional defendants were partigbddicket contract, or plead a new plausible
reason for why the proposed defendantsatbel liable under thigcket contractlbe, 836 F.3d at

524 (citations omitted).



[I1. Analysis
When the Court denied Plaintiffs’ Motion Fale their First Amended Complaint, it did
so without prejudice, instructinglaintiffs to assert a basis fthre Court to conclude that the
NFL Ventures entities are pamiéo the ticket contract, to septe allegations against the NFL
Ventures entities from allegations against the NFL and the NFL team owners, and to plead
sufficiently the issue of team and owner ligp. (ECF No. 185 at 23); 116 F. Supp. 3d 744,
758-60 (N.D. Tex. 2015).

a. NFL Ventures Entities

Plaintiffs address NFL Ventures, L.mxdaNFL Ventures, Inc., at Paragraphs 4.59, 5.1-
5.9, and 6.9 of their Proposed Amended Compl(&®Gi- No. 193-1). However, Plaintiffs do not
distinguish between the NFL Venas entities, despite the fact that NFL Ventures, L.P. and NFL
Ventures, Inc. are distinct legal entiti&ee In re Parkcentral Global LitigNo. 3:09-CV-0765-
M, 2010 WL 3119403, at *3 (N.D. Tex. Aug. 5, 2010y(n, J.) (“It is impermissible to make
general allegations that lump defendants together; rather, the complaint must segregate the
alleged wrongdoing of one from another.”) (tida omitted). Plaintiffs assert that both NFL
Ventures entities are partiesthe ticket contract because thegd a role in staging Super Bowl
XLV, planning the event, accommodating fand guests, and earning revenue from the game.
This claim is contrary to the Fifth Cirdis decision affirming this Court’s ruling ilbbe, holding
that receiving revenue from and being respdadir a portion of the event does not make
another entity a party to the ticket caut between Plaintiffs and the NAbe, 836 F.3d at 524.
Plaintiffs do not make any other allegations or plead any new facts that would allow the Court to

conclude that either NFL VenturdsP. or NFL Ventures, Inc. i party to theicket contract.

! Plaintiffs cannot recover attorneys’ fees from NFL Ventures, L.P. under Tex. Civ. Prac. & Rem. Code § 38.001
because it is not an individual ocarporation (ECF No185 at 3—13).
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Plaintiffs also seek to ags@ fraudulent inducement amiagainst NFL Ventures, L.P.
and NFL Ventures, Inc., which reges Plaintiffs to show that) NFL Ventures, L.P. or NFL
Ventures, Inc. made a false representatioth&)NFL Ventures, L.P. or NFL Ventures, Inc.
knew was false when made, or made it reckjesghout knowledge of its truth; 3) while
intending to induce Plaintiffedo act upon the representatiamd 4) Plaintiffs actually and
justifiably relied upon the representm, and thereby suffered injurimms v. Jone879 F.
Supp. 2d 595, 600-01 (N.D. Tex. 2012). Plaintiffs doplead facts that satisfy any of these
elements, and therefore do not make aglde fraudulent inducement claim against NFL
Ventures, L.P. or NFL Ventures, Inc.

b. NFL Teams and Team Owners

Plaintiffs seek to join the 32 NFL memmbteams as additional defendantdbig the
Fifth Circuit held the Dallas Cowboys were noblafor any breach of contract claims because
they were not parties to thieket contract, even though tli®wboys were hosting the Super
Bowl. Id. In their Proposed Amended Complaint, Ridis argue each of the 32 member teams,
including the Dallas Cowboys are liable as defetsldbecause the NFL is an agent of each of
the member teams.

An essential element of a principal-agenttietaship is the alleged principal’s right to
control the actions of the alleged aggbNOOC Se. Asia Ltd. Raladin Res. (SUNDA) Ltd.
222 S.W.3d 889, 899 (Tex. App.—Dall2807, pet. denied) (citing/alker Ins. Services v.
Bottle Rock Power Corp108 S.W.3d 538, 549 (Tex. App.—Houston [14th Dist.] 2003, no pet.).
However, the NFL consists of 32 separatelynediteams, individual teams cannot control the
NFL'’s actions, and the NFL often acts against the interest of its member Ssam&merican

Needle, Inc. v. NFL560 U.S. 183, 187 (defining the NFL ‘@ unincorporated association of



32 separately owned professional football teans&£§ also Oakland Raiders v. NAL31 Cal.
App. 4th 621 (Cal. App. 2005) (finding no principal and agent relatiorstipeen the Raiders
and the NFL or the Raiders and the Commissioner of the NFL, in part because there are
circumstances where the NFL is obligated undezatsstitution to takactions adverse to its
member teams)The NFL is not an agent of the membeams, and Plaintiffs have not shown
that the member teams may be liable under theticontract betweethe NFL and Plaintiffs.
Further, if the NFL were liable to Plaintiffs undée ticket contract, the member teams would be
jointly and severally liable, regardless of wiatthe teams were defendants or not. (ECF No.
185 at 28). Adding the NFL membeaims would be a futile gestiie.

Plaintiffs also seek to join the 32 indikial owners of the NFL teams as defendéise
Proposed Amended Complaint alleges the owaerrdiable under the ticket contract because
they voted and acted through theaspective member teamgoitled to hold Super Bowl XLV
at Cowboys Stadium, and failed to supervisgeN#L'’s actions, thus lageing responsibility for
the seating mishap at Super Bowl XEVHowever, the owners cannot be liable if they were not
parties to the ticket contract,@avif they were responsibfer some part of the everbe at 524.
Plaintiffs make no claims of y the owners have a duty to soypse the NFL. Further, the NFL

consists of the 32 member teams, not the idd&i owners; any implication that the owners

2The NFL recently took action adverse to a member taafining them $1 million and forfeiting several draft
picks.See Nat'l Football League Mgmt. Council v. Nat'l Football League Players AEBMF. Supp. 3d 449, 452
(S.D.N.Y. 2015)rev’d on unrelated ground820 F.3d 527 (2d Cir. 2016).

3 Plaintiffs cannot recover attorneys’ fees under Tex. Civ. Prac. & Rem. Code § 38.001 from 20 détms32
because only 12 are corporations.

40n August 6, 2014, the Court dismissed Cowboys owner Jerry Jones from this case becausetrepaaty to
the ticket contract between the NFL aand/ Plaintiff (ECF No. 92 at 4). PHiffs do not explain why the other
individual owners would be liable under the ticket contract when the Court has held thabdesrgahnot be.

5 At least 10 NFL owners named in the Proposed Am@@ienplaint were not owners in 2007 when the member
teams of the NFL voted to award Cowboys Stadium the right to host Super Bowl XLV. At least 6 NFL owners
named in the Proposed Amended Complaint were not owners in 2011 when Super Bow! Xir§doccu
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constitute the NFL, as opposed to the menbdsams, is contradicted by the NFL constituffon.
Plaintiffs do not plead any factvhich would make the ownergdividually liable under a
partnership, agency, or breach of contractmhetddding the individual owners would be futile.
V. Conclusion

Plaintiffs fail to state in their Proposed$tiAmended Complaint a plausible claim on
which relief may be granted against the propateféndants. ThereforBJaintiffs’ Motion for
Leave to File their First Amended Complaint is futile, andENIED.

SO ORDERED.

March 2, 2017.

BARA M. G. L((NN
I{EF JUDGE

6 NFL constitution Article 11l states “Membership in the Leagheall be limited to the thirty-two (32) member clubs
specified in Section 4.5,” which lists the teams. Furtherntkmber teams and the owners are referred to separately;
Section 3.11 of the NFL constitutiatates “Each member club, and eanl all of the owners...as well as any

other person owning any interest in such member club” agrees to be bound by certaiomdli@&EF No. 205 at

13, 20);See also American Needle, Inc. v. NB&O U.S. 183, 187 (defining the NFL as 32 separately owned
professional football teams).



