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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

RON RICHARD,
Plaintiff,
No. 3:13-cv-1545-M

V.

TIME WARNER CABLE MEDIA, INC. and
ICONMA, LLC,

w W W W W W W W W W

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court is the Motion to Remafitkd by Plaintiff RonRichard (“Richard”)
[Docket Entry #6]. The principal question raidgdthis Motion is whether Richard effectively
limited his potential recovery tan amount below the jurisdional threshold, #reby defeating
diversity jurisdiction. Finding that he has, the C@BRANTS the Motion.

l. BACKGROUND

This case arises under the Texas Cossianh on Human Rights Act (“TCHRA”).
Richard is a former employee of Defendanmh&iWarner Cable Media, Inc. (“TWCM").
Though Richard worked for TWCM, he was paidlbgonma, LLC for his services at TWCM.
TWCM fired Richard in August 201 &fter he requested accommodatidag to an arthritic hip.
Richard sued TWCM and Inconma under the TCHRA, claiming they failed to accommodate his
disability and then dischargéuim for that disability.

Richard seeks relief in the form of back and front pay (including benefits), compensatory
damages, punitive damages, reasonable attorneys’ fees and experts’ fees, court costs, and pre-

and post-judgment interest. his Original Petition, Richardaffirmatively limits his potential

recovery’ to $74,000.00.Notice of RemovaEx. 1 (“Original Pet.”) at { 5 (emphasis in
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original). TWCM removed the case to fedemalid, arguing that this attempted limitation fails,
and that the Original Petition puts into caversy an amount exceeding the statutory threshold.
Richard moves to remand, and seeks his attorriegs’and costs relatéal removal and remand.
With his Motion, Richard filed a declarati@again purporting to lifh his recovery to $74,000.00,
and stating his intent to be bound by the limitafion.
. LEGAL STANDARD

Federal courts are courts of limited jurisdbctj without jurisdictiorconferred by statute,
they lack the power to adjudicate clain®ee Stockman v. Fed. Election Comri38 F.3d 144,
151 (5th Cir. 1998). To establish diversityigaliction under 28 U.S.C. § 1332, the parties must
be diverse, and the amount in controvaraist exceed $75,000.00, exclusive of interest and
costs. 28 U.S.C. § 1332.

A plaintiff can “defeat[] federal subject-matt@risdiction . . . when, ‘from the face of
the pleadings, it is apparent,ddegal certainty, that the phiff cannot recover™ an amount
exceeding $75,000.00n re 1994 Exxon Chem. Firé58 F.3d 378, 387 (5th Cir. 2009) (quoting
St. Paul Mercury Indem. Co. v. Red Cab,383 U.S. 283, 289 (1938)). The sum sought by the
non-removing party in good faithKall be deemed to be the amoumtontroversy” unless the
removing party can establish, “by the preponderarfitiee evidence,” that the plaintiff would in
fact recover more than $75,000.00suiccessful. 28 U.S.C. § 1446.altlefendant satisfies that
burden, a plaintiff can defeat diversity jurigiticn only by showing he lsdegally bound himself
to a recovery below therisdictional threshold SeeDe Aguilar v. Boeing Co47 F.3d 1404,

1412 (5th Cir. 1995).

! Richard submitted an unsigned declaration WwithMotion, but supplied a signed version with
his Reply Brief.
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Il DISCUSSION
The sole question before the Cournvisether the amount in controversy exceeds
$75,000° Twice in the Original Petition, Biard purports to seek a judgmenot to exceed

74,000.00" exclusive of inteest and costsOriginal Pet.| 30, 37 (emphasis in original). He

also ‘affirmatively limits his potential recovery to that amount.ld. at § 5. Accordingly, the

Court must determine if (a) TWCM has demoat&d, by a preponderance of the evidence, that
Richard’s claims, if successfuould in fact trigger a recovery exceeding $75,000.00, and, if so,
(b) whether Richard has effectiydbound himself to an award bldhe jurisdictional threshold.

A. Richard will likely recover more than $75,000.00 ihe prevails on the merits of his
claim

Of those categories of damages that ceonvards the amount in controversy, Richard
seeks back and front pay, compensatory damages, punitive damages, and reasonable attorneys’
and experts’ fees. When calculating back fmagetermine whether the amount in controversy
exceeds the jurisdictional threshold, courts ineltlte compensation allegedly lost up until the
anticipated trial dateSanders v. Leggett & Platt, IndNo. 3:10-CV-00979-M, 2010 WL
3282978, at *3 (N.D. Tex. Aug. 17, 2010) (Lynn, J.).

While working at TWCM, Richard earneah hourly wage of $18.91. Working an
average of forty hours per week, Richardched approximately $756.40 each week. TWCM
terminated Richard’s employmentAugust 2011. Anticipating thatighcase will go to trial in
October 2013, TWCM estimates that 113 weeltkhave passed between Richard’s termination

and the trial. At a rate §746.40/week, TWCM approximates itst@atial back pay liability at

% The parties seem to agree ttrat parties are diverse. In tBeiginal Petition, Richard claimed
that TWCM’s principal place of busass is in Texas. But TWCM disputed this fact in its Notice
of Removal, asserting that psincipal place of business isNew York. Richard failed to
respond to this assertion in either his MotiofR&Emand or his Reply ©efendant’s Response to
Plaintiff’'s Motion to Remand. Because tGeurt concludes the amount in controversy
requirement is not satisfied, it need not adsirgsether the parties are in fact diverse.
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$85,473.21 (113 weeks x $746.40/week). DisregardingdRil’s attempt to limit his recovery,
his back pay claim alone establishes a contrgvexseeding the statutory threshold. Therefore,
if Richard’s attempt to limit his recovetg no more than $74,000.00 is not binding, then
TWCM's removal was properSeeDe Aguilar, 47 F.3d at 1411.

B. Richard effectively limited his potentialrecovery to a sum below the amount in
controversy threshold

If, from the face of the complaint, ippears the amount in controversy exceeds the
jurisdictional threshold, “thelaintiff must be able to showah as a matter of law, it is certain
that he will not be able to recover more thia@ damages for which he has prayed in the state
court complaint.”ld. To accomplish this, a plaintiff can file“binding stipulation or affidavit”
that limits the plaintiff's potential mvery to an amount less than $75,000.@0.at 1412.
Judicial admissions are “binding on the party mgkihem” if they are made “intentionally as a
waiver.” Martinez v. Bally’s Louisiana, Inc244 F.3d 474, 476 (5th Cir. 2001).

In Texas, stipulations in p&bns that purport to limit prospéve theories of recovery are
binding judicial admissionsSeeWalker v. City of Georgetow86 S.W.3d 249, 254 (Tex.
App.—Austin 2002, pet. denied). @ity of Georgetownthe petition stated that the plaintiffs
sued a particular defendant “sgidébr the ancillary injunctive redif” and that they did not “seek
recovery of damages or attorneéygges” from that defendantid. The court held that the
plaintiffs had “made a judicial admission” thhe inclusion of the defendant in question was
“merely ancillary to their claim for injunctive Iref,” and that the plaintiffs had effectively
waived their rights to other types m@medies from that defendand. In other words, the
plaintiffs were bound by the theory fcovery pleaded in the petition.

Although City of Georgetowtinvolved a restriction on the type, rather than the amount,

of damages sought, district couingthe Fifth Circuit have apied this reasoning to limitations
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on the amount of damages claimed Wright v. Normandy Terrace Healthcare &
Rehabilitation Centerthe court held that a petition limitedplaintiff's potential award because
it “include[d] a [binding] stipulabn stating that the maximum amowftdamages sought or that
[would] be accepted” would not exceed $75,000.80. SA-12-CA-0622-XR, 2012 WL
2979040, at *2 (W.D. Tex. July 19, 2012)ikewise, the court ilWashington-Thomaseld that,
by refusing to “seek aaccept an award in excess of the jsdictional threshold, the plaintiff
effectively defeated diversity jurisdictioWashington-Thomag012 WL 5287043, at *2
(emphasis in original). Similarly, the courtReal T, LLC v. State Farm Fire & Casualty Co.
held that a petition “waiv[ing]the plaintiff's “right to collet any amount in excess of $75,000”
permanently fixed the maximum recovaliasum at $75,000.00. No. CIV.A. 07-8754, 2008 WL
4974862, at *2 (E.D. La. Nov. 18, 2008). Wright, Washington-ThomasndReal T the
respective courts held that thaipltiffs successfully limited their recoveries, as a matter of law,
simply by pleading such limitations in their petitions.

Richard’s attempt to limit his recovery is simijaeffective. Richard twice states that he

seeks a judgmennbt to exceed $74,000.00 Original Pet.|Y 30, 37. He also claims that “the

amount in controversy . does not exceed $74,000.0@&nd purports to dffirmatively limit[]

his potential recovery accordingly” Id. at § 5. Like the Fifth Circtidistrict courts cited above,

this Court finds such stipulations limiting Rantal’'s recovery bind himand defeat diversity
jurisdiction.

That Richard did not explicitly limit themount he would accept does not mandate a
contrary result. According tBWCM, there is a fundamental difence between what a plaintiff
seeks and what he will ultimately accept, anly ¢time latter is relevant to determining the

amount in controversy. Consequently, TWCNuwas that the Original Petition, which does not
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explicitly restrict theamount Richard would accept, cannotitithe amount in controversy as a
matter of law. The Court need not decide whether this distinction is dispositive because Richard

“affirmatively limits his potential recovery” to $74,000.00.1d. Whether Richard used the

word “accept” is not dispositive. Indeed, as notedRbal Tcourt was satisfied by the
plaintiff's waiver of his right to “collect” more than $75,000.00. 2008 WL 4974862, at *2.
Affirmatively limiting one’s recovery has the same effect as restrictirgf whe will accept or
collect.

Moreover, the Original Petition is nambiguous. TWCM argues that the Original
Petition contradicts itselind like the petition ifovar v. Target Corp.No. CIV.A.
SAO04CAO0557XR, 2004 WL 2283536 (W.D. Tex.tOg, 2004), cannot conclusively limit the
amount in controversy. [fovar, the petition stated the maximuamount of damages in four
different places. In one, plaintiff limited the recovery to $74,008x@ludingpunitive damages
and attorneys’ fees. He later stated that the limitation included punitive damages, but he made
no mention of attorneys’ fees. Indeed, he reqakattorneys’ fees separately, in a different
section. All of this contradicteplaintiff's affidavit, which puported to limit his recovery “for
all damages, including attorney’s fees,” to $74,000.00.at *1. The court concluded that the
petition’s many contradictions cadubt on the scope and effecttioé affidavit, and precluded a
conclusive finding that the amount in cantersy fell below the atutory minimum.

Here, TWCM claims there are two sourcesuibiguity in the Original Petition: (1) the
inconsistency between clausesiting what Richard seeks and whe can recover, and (2) the
lack of clarity as to whether the limitation indes attorneys’ fees. Unlike the petitioriTiovar,
the Original Petition is not truly contradictorfhe fact that Richard twice limits what he

“seeks” or “requests” to $74,000.00, does not render ambiguougftlienéative[] limit[ation] ”
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on any recovery beyond $74,000.00. With respecta@ttorneys’ feessue, TWCM relies on

the fact that the secin entitled “Damages” includes a limitation, but does not explicitly mention

attorneys’ fees, while the section entitled “Atteys’ Fees and Costs” has no limitation clause.
A closer look reveals that the Original Riet clearly evinces Richard’s intent to limit

his recovery of all damages, including attorndgg’s. In the Damages section, Richard “seeks

all damages available to him under the TCHRAvided, [he] seels a final judgment,

exclusive of interest and costs, not to exceed $74,000.00riginal Pet.§ 30 (emphasis in

original). While this seatin does not list attorneys’ feesr any other kind of damages—by
name, the limitation clearly refers to “all dages available . . . under the TCHRA.” That
includes attorneys’ feesSeeTex. Lab. Code § 21.259 (attorneys’ fees allowable for TCHRA
actions);Prairie View A & M Univ. v. Chatha381 S.W.3d 500, 503 (Tex. 201&h'g denied
(Nov. 16, 2012) (“[C]ourts refer to Chapter 21tbé Labor Code as the Texas Commission on
Human Rights Act.”). Admittedly, the Origin&etition includes a separate section entitled
“Attorneys’ Fees and Costs” that lacks an exptesitation on the recovery. But in that section,
Richard clarifies that the only legal basis for ateysi fees is the TCHRAand he had explicitly
limited his TCHRA damages in the precedingt®ec Furthermore, in his Conclusion and
Prayer, Richard expressly states thatrequested limitain on the judgmenhcludesattorneys’
fees. Original Pet. 37 (“Plaintiff . . . requests . the Court enter judgment .not to exceed

$74,000.00, exclusive of interest and costsvarding Plaintiff: ABack pay and front pay

(including benefits); B. Compensatory damadesPunitive damages; D. Reasonable attorneys’
fees and expert fees. . . ."Thus, in contrast to theovar court, this Court is not faced with a
limitation that explicitly excludes attorneyges, but with one thatnambiguously includes

them.
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Even if the language in the Original Petitiis construed to create some uncertainty,
Richard’s post-removal declaratiogsolves that uncertainty ims favor. Although “courts must
determine the amount of controweis light of ‘the claims irthe state court petition as they
existed at the time of removalVashington-Thoma2012 WL 5287043, at *2 (quoting
Manguno v. Prudential Prop. & Cas. Ins. C876 F.3d 278, 281 (5th Cir. 2002)), courts may
consider post-removal declarat®that clarify an otherwissambiguous basis for jurisdiction.
Gebbia v. Wal-Mart Stores, In@233 F.3d 880, 883 (5th Cir. 2000) (internal citations omitted).
Moreover, when analyzing removal actions, ¢®@should interpret ambiguities in favor of
remand.Mangung 276 F.3d at 723.

Accordingly, even though Richard’s signed declaration, filed post-removal, is not
independently binding, the Court megnsider it to the extent thatclarifies any ambiguities in
the Original Petition. In his Demlation, Richard explains his imgon that the Original Petition
“limit[] the amount of [his]recovery, and the amount afy judgment, to $74,000.00.PI.’s
Reply Ex. 1 at 6 (emphasis added). This Beation erases any doubt that, at the time of
removal, Richard intended to bind himself to a recovery capped at $74,000.00, exclusive of
interest and costs. The Court finds that timambiguous limitation iRichard’s Original
Petition, buttressed by his post-removal Deatian, effectively pecludes Richard from
recovering more than $74,000.00, and prevent€thet from asserting dersity jurisdiction.
Accordingly, and for all the esons stated above, the CAREMANDS the case to the 14th
Judicial District Courbf Dallas County, Texas.

C. TWCM'’s removal was not objectively reasonable and warrants an award of costs
and attorneys’ fees

The Court has the discretion to order TW@\pay Richard “just costs and any actual

expenses, including attorney fees, imed as a result of” improper removal. 28 U.S.C.
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§ 1447(c). However, to warrant such an award, TW must have “lacked an objectively
reasonable basis for seeking remova&&eMartin v. Franklin Capital Corp.546 U.S. 132, 141
(2005). Congress did not intend for 28 U.S.@436 to discourage removals “in all but obvious
cases.”ld. at 140.

TWCM lacked an objectively reasonalilgisis to remove this case. Richard

“affirmatively limit[ed] his potential recovery” to $74,000.00.0riginal Pet.§ 5. Even

without an accompanying declaration, tsiatement unambiguously bound Richard to a
recovery below jurisdictional tashold. The Court therefo@RDERS TWCM to pay Richard
the reasonable attorneys’ fees andts incurred as a result of tihesnoval. Richard shall submit
by affidavit documents establishing such fees withvanty-one days of théate of this Order.

If TWCM disputes the amount sought, it may respond within fourteen days thereatfter.

SO ORDERED.

June 10, 2013.

IBARBARA M. G.
KITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF TEXAS
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