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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

FRED BIELER, GUARDIAN FOR
GASPER URSO,

Plaintiff,
Civil Action No. 3:13-cv-01609
V.

HP DEBT EXCHANGE, LLC, a Texas
limited liability company, HP LOCATE,
LLC, a Texas limited liability company, and
CHRIS GANTER, Individually,

w W W W N W W W W W LN N W

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiff's Request for Entry of Default and Default Judgment against
HP Debt Exchange, LLC (“HP Debt ExchangddP Locate, LLC (“HP Locate”), and Chris
Ganter (“Ganter”) (collectivelyDefendants”) [Docket Entry #7]Plaintiff Fred Bieler, guardian
for Gasper Urso, (“Plaintiff”) sed Defendants for: (1) default ampromissory note; (2) breach
of contract; (3) turnovesf common shares and for forfeituaad sale by Plaintiff of security
interest in common shares; and (4) attorneyes f@nd costs. Plaifftproperly served each
Defendant with a copy of the Summons &uamplaint on May 7, 2013. Defendants failed to
answer or otherwise respond within twenty-diags, as required by Rul2(a)(1)(A) of the
Federal Rules of Civil Procedure. Fed. R. CiviRa)(1)(A). The Clerk entered default against
Defendants on June 14, 2013. Default judgmentpsapriate because the facts, taken as true,
show that Defendants failed to make the ratpiiaterest payments on the promissory note,
service was proper, and the Defendants ffiaNed to respond. Therefore, the COBRANTS

Plaintiff's Request foDefault Judgment.
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l. FACTUAL AND PROCEDURAL BACKGROUND

This case arises out of Defendants’ allefggldire to make payments on a promissory
note. On June 25, 2012, HP Debt Exchange antddBte executed and delivered to Plaintiff a
Secured Promissory Note (“Note”) with a principal of $250,0BD's Compl.at 3. The Note
was to bear interest in tlanount of thirty-six percent pannum, compounded annualli.
Under the Note, HP Debt Exchange and HP Lecated monthly interest-only payments on the
first day of each month from August 1, 2012Jtdy 1, 2013, when the full principal amount
came dué. Id. Contemporaneously with the executiof the Note, Ganter executed an
individual Personal Guaranty, whereby he obkgatimself to apply all sums and perform all
obligations due under the Not&l. The Note was secured [t) an unsecured second lien
mortgage debt portfolio owned by HP Débtchange that consisted of $75,000,000 of
Unsecured Second Lien Mortgages, and (22 bjCC-1 filing on 3,500 shares of United Postal
Service stock owned by Ganter, winicould be liquidated by Plaifitin the event of defaultld.
at 4.

Paragraph five of the Note, entitled “EventdDaffault,” authorizes Plaintiff to take legal

action to declare the principahterest, and all other amoumtsmediately due upon defaultd.
at 5. Events of default include “failure to payaortion of the principal of the Note or interest
accrued thereon, when dudd.

Beginning in September 2012, Defendants failed to make their paynirgsCompl.

Ex. C at 2. Although not required by the Natae January 23, 2013, Plaintiff sent a demand

! The Court accepts as trtiee facts alleged by Plaintiiii its Complaint and supporting

affidavits, as the Defendants have failed to ansW8ee Nishimatsu Constr. Co. v. Houston Nat'l
Bank 515 F.2d 1200, 1206 (5th Cir. 1975).

2 All payments were to be applied first to theetest accrued. In the event of payment in full
before full payment was due, Plaintiff was entitled to all of the interest that would have accrued
through the whole term of the l0&$90,000.00 on a twelve month termR).’s Compl.at 4.
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letter to HP Locate and Gantaferting them that default hadaared and that the acceleration
clauses had been triggerddl.’s Compl.at 5. Plaintiff received no response, and sent a second
demand letter on February 4, 2013, again statinghlegtrincipal balarehad accelerated and
become dué.ld. Defendants failed to respond to eithester, prompting Plaintiff to file this
action. Id. at 6.

Plaintiff, through a private process senaatved each of the Defendants on May 7, 2013.
Pl.’s Request for Default and Default JudgmERrt A-2, A-3, A-4. Defendants’ deadline to
respond or answer was May 28, 20B3.’s Requeséat 2. To date, Defendants have yet to
respond.ld. As a result of Defendant&ilure to respond, Plaintiff guested an entry of default
from the Clerk and default judgmeinom this Court [Docket Entry #7]. The Clerk entered
default against each of the Defendants on June 14, 2013 [Docket Entry #8].

Il. LEGAL STANDARD

Rule 55 governs applications for default and default judgment. Fed. R. Civ. P. 55. Three
steps are required to obtain dalét judgment: (1) default by traefendant; (2) entry of default
by the Clerk’s office; and (3) entry of a default judgmexiéw York Life Ins. Co. v. Brow84
F.3d 137, 141 (5th Cir. 1996). A default occwtgen a defendant has failed to plead or
otherwise respond within the time required by the Federal Rules of Civil ProceédurEhe
Clerk will enter a default when the party’s defaslestablished by an affidavit or otherwidd.
After the entry of default, a plaintiff magpply to the court for a default judgmend.

Default judgment is a drastic remedy, mésd to only in extreme situation&un Bank of

Ocala v. Pelican Homestead & Sav. As8ii4 F.2d 274, 276 (5th Cir. 1989). However, itis a

3 HP Debt Exchange was nonse copy of either letterPl.’s Compl.at 5.

* Although the Request for default judgment algpears to be directed the Clerk under Rule
55(b)(1), communication beten the Clerk and the filing attornelarified Plaintiff's intent for
this Court to address the merits of the Ratjuader Rule 55(b)(2). Fed. R. Civ. P. 55.
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remedy generally committed to thesdietion of the district courtMason v. Lister562 F.2d
343, 345 (5th Cir. 1977). In determining whetteenter default judgméndistrict courts
should examine: (1) whether material issuefaof are at issue; ()hether there has been
substantial prejudice; (3) whethgrounds for default are cleadgtablished; (4) whether default
was caused by good faith mistake or excusabtgect; (5) the harshee of the default
judgment; and (6) whether the court would feel cdikgl to set aside a default on the defendant’s
motion. Lindsey v. Prive Corp161 F.3d 886, 893 (5th Cir. 1998).

1. DISCUSSION

Defendants have failed to plead or otherwesspond within the twenty-one days allotted
under the Federal Rules, a fact thatiléihas demonstrated via affidaviGeeFed. R. Civ. P.
12(a)(1)(A)(1); Pl.’s RequesEx. A at 3. Therefore, the Clerkggerly entered default against
the DefendantfDocket Entry #8].

In determining whether default judgmengygpropriate, the Couttirns to the factors
outlined inLindsey 161 F.3d at 893. These factors fagmnting default judgment. There are
no material issues of fact at issue here; bee&efendants have failed to respond, this Court
takes the facts from Plaiff's pleading as true See Nishimatsb15 F.2d at 1206. There has
been no substantial prejudice against the Defendants; HP Locate and Ganter were provided with
two notifications regarding thacceleration of the Note, aatl Defendants were properly
served. The grounds for default were cleartpleisshed, and the Clegeoperly entered default
against all Defendants. Entering default judgt@gainst Defendants, who have taken no action
to satisfy their debts, or respotadthis action, is not “harsh.See Lindseyl61 F.3d at 893.
Because there has been no communication thenbefendants, the Court is aware of no good

faith mistake or excusable neglect to which Defnts’ failure to appeanay be attributed.
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Without this knowledge, or any information peniaig to a potential meritorious defense, the
Court would not feel obligated s®t aside the judgment. The Caimisconcludes that default
judgment is appropriate.

Having so concluded, the Court must detemwhether damages can be calculated
without a hearing, pursuant to R@B(b)(2). Fed. R. Civ. P. 55(2). In the default judgment
context, damages may “be entevathout a hearing” if “the amunt claimed is a liquidated sum
or one capable of mathematical calculatiobsiited Artists Corp. v. Freemag05 F.2d 854,

857 (5th Cir. 1979). That is, a hearing is netessary where the amount of damages can be
determined with certainty, byference to the pleadings and supporting documents, and where a
hearing would not be beneficial-Mobile USA Inc. v. Shazia & Noushad Coifgo. CIV 3:08-
cv-00341, 2009 WL 2003369, *3 (N.D. Tex. July 10, 2009) (cifiagmes v. Frames F.3d 307,

310 (5th Cir. 1993)).

Plaintiff established in his Complaint, §eest, and supporting documentation, that he is
entitled to recover the priipal amount of the Note—$250,000The Note demonstrates that
Defendants were liable for the full balancetwd principal in the event of defaulPl.’s Compl.

Ex. A. Plaintiffs Complaint, teen as true, establishes thatf@®welants did, in fact, default.
Defendants’ one payment appegmsgisuant to the Note’s ternts, have been an interest-only
payment that did not affect the princip&l.’s Compl.Ex. C. at 2. Plaintiff also established that
he is entitled to an award of posdpgment interest under 28 U.S.C. § 1863ee Pl.’s Compl.

Ex. A at 2. The current rate of post-judgent interest is 0.13%, wiiids to be computed daily

® Despite Plaintiff's apparent contractual rigiithe full $90,000 in interest on the principal,
Plaintiff did not pray for that amount, either in the Complaint or the Request for judgment.
®28 U.S.C. § 1961 states that interest shadillmved on any money judgment in a civil case
recovered in a district court.
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and compounded annuallyThus, the damages, includipgst-judgment interest, can be
computed by reference to the affidavitee Note, the Complaint, and other supporting
documentation.

Courts may award reasonable attorney’s seebkcosts without a heag, as well, if they
can be computed with certainty by referencthopleadings and suppioig documents alone.
James6 F.3d at 311. The Fifth Circuit uses tlegestar” method to callate reasonable
attorney’s feesHeidtman v. County of El Pasb71 F.3d 1038, 1043 (5th Cir. 1999). A lodestar
is calculated by multiplying the number of heueasonably expended by an appropriate hourly
rate in the communityHeidtman 171 F.3d at 1043 (citin§hipes v. Trinity Industrie®987 F.2d
311, 319-20 (5th Cir. 1993)). Courts may modifg lodestar basexh the twelve factors
established idohnson v. Georgia Highway Express, J@88 F.2d 714, 717-19 (5th Cir. 1974).
Heidtman 171 F.3d at 1043.

Here, Plaintiff requests reasonable attornégés pursuant to Texas Civil Practice and
Remedies Code § 38.001, which allows an individoaécover attorney’s fees in actions based
on oral and written contractamong other things. Tex. CiRPrac. & Rem. Code § 38.001. The
asserted causes of action are based on theaXdtthe Personal Guaranty, both of which are

written contracts. Moreover, &htiff has established, by affididvthe hours worked and rates

"See28 U.S.C. § 1961see alsdttp://www.federalreservgov/releases/h15/currerft/ast
accessed June 24, 2013).

® The twelvelohnsorfactors are: (1) the time and laboquéed:; (2) the novelty and difficulty
of the issues; (3) the skill required to perfdima legal services propgrl(4) the preclusion of
other employment by the attorney; (5) the oosdry fee; (6) whethdahe fee is fixed or
contingent; (7) the time limitations imposed bg ttlient or circumsinces; (8) the amount
involved and results obtained; (9) the experience, reputation, aitg abihe attorneys; (10) the
undesirability of the case; (1ff)e nature and length of theopessional relationship with the
client; and (12) awards similar cases. 488 F.2d 717-109.
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charged by his attorneysPl.’s RequesEx. A at 3-4. These fees, coepl with the documented
costs, total $8,693.00d. The Court concludes that theseegaare customary in the community,
and that the fees and costgjuested are reasonable.
IT ISTHEREFORE ORDERED, ADJUDGED AND DECREED that:
1. Default judgment shall be entered foaitiff in the amount of $250,000.00, plus post-
judgment interest thereon, tae rate of 0.13%, which te be computed daily; and
2. Plaintiff is awarded reasonable attorisefees and costs in the amount of $8,693.00.
SO ORDERED.

June 28, 2013.

NORTHERN DISTRICT OF TEXAS

® Attorney Herbert J. Gilles spent approximat28/9 hours preparing thetices of intent to
accelerate and the Complaint, conductingaege and communicating with PlaintifRl.’s
RequesEx. A at 3. Gilles’ hourlyilling rate is $250. Attorney Vernon A. Nelson spent
approximately 1.6 hours on the case angldrahourly billing rate of $250Attorney Michael C.

Barbee spent 5.7 hours on the case at a billiegafa$200. Additionally, Plaintiff incurred $428
in costs.
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