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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

UNITED STATES OF AMERICA
Plaintiff,

V. Civil Action N0.3:13-CV-4924-L
ANTONIO LEDEZMA COBOS,
ANTONIA LEDEZMA COBOS as next
friend for J.C .B., L.A.C.B., H.K.C.B,,
minors; KAREN COBOS
BALDERRAMA:; XOCHITL
BALDERRAMA; SANDRA
WILLIAMS; FRANCISCO DIAZ; and
GUADALUPE ZURITA ORTEGA ,

w W W N N W W W LW LN N LW W W L LN

Defendans.

MEMORANDUM OPINION AND ORDER

Before the court ishe United StatesMotion for Summary JudgmeiftMotion”) against
Antonio Ledezma Cobo§ Cobos”) in his individual capacity, and as next friend {€.B.,
L.A.C.B.,andH.K.C.B;! Karen Cobos BalderramXochitl BalderramaFrancisco Diaz“Diaz”)
and GuadalupeZurita Ortega (“Ortega”)(collectively, “Defendants”) and Sandra Williams
(“Williams”) , filed July 17, 2017Doc. 63); and the United States’ Motion to Dismiss Defendants
Francisco Diaz and Guadige Zurita Ortega, filed October 2, 2017 (Doc. 6®efendand filed

no response to thmotion.? After careful consideration of ¢hnotions brief, appendixrecord,

! Defendants].C.B., L.A.C.B., and H.K.C.B.’s names are aettd because tHdnited States
believes these defendants am@nors.

2 Initially, Diaz andOrtega weralsonamedas defendants; however, for the readatesdiscussed
by the courttheywill be dismissecdas defendants
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and applicable law, the cougrants the United States’motions for summary judgment and
dismissal.
l. Procedural Background

On December 18, 2013, thénited States filed thisction againstCobosand others
seeking to reduce to judgment the unpaid federal indares, penalties, and interested owed by
him for the yeas 2005, 2006, 2007, 2008, and 2009 and to foreclose its federal tax liens on property
locatedat 7128Hadley Drive, Dallas County, Texa@he “Property”) On November 18, 2009,
the United States recorded a Notice of Federal Tax Lien against Cobos in the Q2aitayg
Official Public Recordsfor the 2005 and 2006 tax years; on January 10, 2013, the United States
recorded a Notice of Federal Tax Lien against Cobos iDalias County OfficiaPublicRecords
for the 2007 tax year; on September 25, 2012, the United States recordeckaoNB&deral Tax
Lien against Cobos ithe Dallas County OfficialPublic Recordsfor the 2008 tax year; o
December 30, 2011, the United States recorded a Notice of Federal Taxdirest &pbos in the
Dallas County OfficiaPublicRecordgor the2009tax year.

Prior to this lawuit, in 2010, Cobos transferred the Property this four children,
Defendant&aren Cobos Balderramd.C.B., L.A.C.B., andi.K.C.B. According to theestimony
of Coboss ex-wife, Xochitl Balderramahe moved from the property on December 29, 2@9.
September 13, 2012, tHeternal Revenu&ervice(“IRS’) filed nominee liens againdtaren
Cobos Balderrama, J.C.B., L.A.C.B., and H.K.C.Bhe United States summaryjudgment
evidence recordstablisheshat Coboss tax liabilities total $78465.33 through March 2, 281
which the court will later set forth, plus interest and penalties

The United States served Defendamitsr Complaints and Summonseshis lawsuit and

they failed to anwer or otherwiserespond by the deadline set forth in &ed Rule of Civil
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Procedurel2(a)(1)(a)® In February2009, an Astractof Judgmentien in theamountof $2,6%5
was filed in theDallas CountyOfficial Public Recordsn favor of Williams againstCobos On
March 13, 2014Williams filed a documenwith the courthat alleged lien priority over the United
Statess federal tax liens on the Property. The United States now moves for summarggpidgm
[I.  Motion For Summary Judgment Stancard

Summary judgment shall be granted when the record shows that there is no dispuitee
as to any material fact and that the moving party is entitled to judgment as a matter Bethw
R. Civ. P. 56(a)Celotex Corp. v. Catrett, 477 U.S. 317, 3235 (1986);Ragas v. Tennessee Gas
Pipeline Co., 136 F.3d 455, 458 (5th Cir. 1998). A dispute regarding a material fact is “genuine”
if the evidence is such that a reasonable jury could return a verdict in fakemafrtmoving party.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). When ruling on a motion for summary
judgment, the court is required to view all facts and inferences in the light mostlite to the
nonmoving party and resolve all disputed facts in favor of the nonmoving @otydreaux v.
Swift Transp. Co., Inc., 402 F.3d 536, 540 (5th Cir. 2005). Further, a court “may not make
credibility determinations or weigh the evidence” in ruling on a motion fomsary judgment.
Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (200)nderson, 477 U.S. at 254
55.

Once the moving party has made an initial showing that there is no evidence to support the
nonmoving party’s case, the party opposing the motion must come forward with competent
summary judgment édence of the existence of a genuine dispute of material Matsushita

Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574, 586 (1986). On the other hand, “if the movant

3 OnJanuary 26, 2012, Cobasd his children sold the PropertyD@z andOrtega. On March 8,
2017, howeverDiaz and Ortega filed Defendants Francisco Diaz and Guadalupe Zurita Ortega’s
Disclaimerof Interest (Doc. 58).Diaz and Ortega stated that they claim no interest in thpeRy and
requestedheirdismissal as parties in this action. For this reason, the court dismissesdimetii$§ action.
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bears the burden of proof on an issue, either because he is the plaintiff oefaadamut he is
asserting an affirmative defense, he must establish beyond peradventure allesEe¢hgal
elements of the claim or defense to warrant judgment in his farantenot v. Upjohn Co., 780
F.2d 1190, 1194 (5th Cir. 1986) (emphasis in origing@/hen] the record taken as a whole could
not lead a rational trier of fact to find for the nonmoving party, there is no ‘genusprife] for
trial.”” 1d. (citation omitted). Mere conclusory allegations are not competent summarygaidgm
evidenceand thus are insufficient to defeat a motion for summary judgnigason v. Thaler, 73
F.3d 1322, 1325 (5th Cir. 1996). Unsubstantiated assertions, improbable inferences, and
unsupported speculation are not competent summary judgment evideaéarsyth v. Barr, 19
F.3d 1527, 1533 (5th Cir. 1994).

The party opposing summary judgment is required to identify specific evidence in the
record and to articulate the precise manner in which that evidence suppartsghislaim.Ragas,
136 F.3d at 458. Rule 56 does not impose a duty on the court to “sift through the record in search
of evidence” to support the nonmovant’s opposition to the motion for summary juddgecheste
also Skotak v. Tenneco Resins)nc., 953 F.2d 909, 91%6 & n.7 (5th Cir. 1992). “Only disputes
over facts that might affect the outcome of the suit under the governing layesopirly preclude
the entry of summary judgment.Anderson, 477 U.S. at 248. Disputed fact issues that are
“irrelevant and unnecessary” will not be cmesed by a court in ruling on a summary judgment
motion. Id. If the nonmoving party fails to make a showing sufficient to establish tséeage
of an element essential to its case and on which it will bear the burden of prealf atitnmary

judgment must be grante@elotex, 477 U.S. at 322-23.
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[l Analysis

A. Cobos’s Tax Liability

The United States submitted certified copies of Form 4340 Certificates osAss#s and
Payments fotax years 2005, 2006, 2007, 2008, and 200Bese certificates identify all relevant
assessments made by tlS againstCobosand any credits made to such assessments. A
Certificate of Assessments and Payments is admissible for purposes of rgupmdgenent,
McCarty v. United Sates, 929 F.2d 10851089 (5th Cir. 1991), and is presumptive proof of a
valid assessment where the taxpayer has produced no evidence to counter thaitipresum
United Statesv. McCallum, 970 F.2d 66, 71 (5tiCir. 1992)(citing Rocovich v. United Sates, 933
F.2d 991, 993 (FedCir. 1991)) United Sates v. Chila, 871 F.2d 1015, 1018 (11tir. 1989.
According to the Declaration of Danny Sobities, an advisor withRB&e the balance due for the
relevant tax periodthough March 20, 2017 is $78, 465.64.

Although served with the United State#otion,Defendarg did na file a responséo the
Motions* This failure, of course, does not permit the court to enter a “default” sunjudgrgent.
Everdey v. Mbank Dallas, 843 F.2d 172, 174 (5th Cir. 1988). A court, however, is permitted to
accept the movant’s facts as undisputed when no response or opposition ikdfilétbrmally,

“[a] summary judgment nonmovant who does not respond to the motion is relegated to [his
unsworn pleadings, which do not constitute summary judgment evideBoekinan v. Schubzda,

945 F. Supp. 999, 1002 (N.D. Tex. 1996) (citButp Serve Corp. v. Westowne Assocs., 929 F.2d

160, 165 (5th Cir. 1991))Cobos’sfailure to respond, moreovaneans that he hasot set forth

any facts showing that there is a genuttisputeof material fact with regard to the validity or

correctness of the assessmghtavever, the court may consider admissible testimony from the

4 TheUnited States filed its Btion on July 17, 2017. Pursuant to LoRalle 7.1(e), Defendasit
responses wergue on August 7, 2017.
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depositionof Cobos and&ochitl Balderrama Further, Cobos never filed an answer to the United
States’s Complaint
B. Nominee Liability
The United States contends that Karen Cobos Balderrama, and thiddés L.A.C.B.,
and H.K.C.B. are nomineas Cobos andhatthe Property was fraudulently transferrexthem
while Coboswas delinquent in paying his taxes for the 2806ugh 2009ax years The United
States further contends thb&cause o€obos’s “fraudulenttransferheis thetrue andoeneficial
owner of the Propertywhich permits the United States to foreclasethe Property The court
agrees.
A nominee is a person who holds legal tile property for the benefit of anothédxford
Capital Corp. v. United Sates, 211 F.3d 280, 284 (5th Cir. 2000) (“A nominee theory involves the
determination of the true beneficial ownership of propertfcitation omitted. A court must
consider the following factors when determinmgminee status:
(@) No consideration or inadequate consideration paid by the
nominee;
(b) Property placed in the name of the nominee in anticipation of a
suit or occurrence of liabilities while the transferor continues to
exercise control over the property;
(c) Close relationship between transferor and the nominee;
(d) Failure to recordanveyance;
(e) Retention of possession by the transferor; and
() Continued enjoyment by the transferor of benefits of the
transferred property.

Id. at n.1(citation omittedl.

Karen Cobos Balderranaand mnorsJ.C.B., L.A.C.B., and H.K.C.Bhold legattitle to the
Property as nomineesf Cobos. On January 27, 2006Cobos purchased the Property for

approximately $40,00@nd in 2010, h&ransferred the Prapty to his four children for one dollar

Although Cobogransferred the Property to his four children, he continued to resideRabiherty

Memorandum Opinion and Order — Page6



and he transfer of ther@perty occurred while Cobos was delinquent in paying his taxes for the
years 2005, 2006, 2007, 2008, and 2009. Moreover, a fdosly relaionship is presentas
Cobosis the father of all foufowners” of the Property Cobos continuetb reside orthe Property
andenjoy the benefits of the Rpertyuntil December29, 2009 The record does nestablish
whether Cobos recorddfie conveyance to his childrenpwever,consideration of the faate
outlined above suppa@tanominee theory. Accordingly, the courtdeterminesthat Cobos’s
children,Karen Cobos Balderrama, J.C.B., L.A.C.B., and H.K.(hBld legal title to th&@ropety
asnomineesolelyfor the benefit ofcobos.

As Cobos has failed to present any evidence to rebut the presumption that theeadsess
are valid and correct, or otherwise question the validity of the assessmentstisen fitre
Certificates of Assessments and Payments, he has not carried his burderherragmiicable
summary judgment standard. Accordingly, there is no genuine dispute of mattniaebtrding
the assessments, aheUnited States is entitlegd judgment as a matter of law as herein set forth.

C. Defendant Williams's Interest in the Property

The United States ctends thatits 2005 and 2006ederal tax lienhas priority over
Williams’s judgment lienWilliams contends that hdfebruary 2009 judgment lien has priority
over the United Statesfederal tax lien If a person fails to pay any tax obligations, a lien in favor
of the United States is created on “all property and rights to property, whe#her mpersonal,
belonging to such persort.”26 U.S.C. § 6321)nited Sates v. National Bank of Commerce, 472

U.S. 713, 719 (1985) A judgment lien will have priority over a federal tax lien only if the

5 “Unless another date is specifically fixed by law, the lien imposed by sect&insb@ill arise at
the time the assessment is made and shall continue until the liabilityef@mount so assessed (or a
judgment against the taxpatyarising out of such liability) is satisfied or becomes unenforceable lpnreas
of lapse of time.” 26 U.S.C § 6322.
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judgmentlien is perfectedbefore the governmemterfects its federabx lien by filing with the
appropriate office within the stat¢here the property is locate 26 U.S. Code § 6323(a) and (f).
Williams’sjudgment liens notsuperior to the United State$ederal tax lierfor the 2005
and 2006 tax yearsWilliams’s judgment lienwas recorded ithe Dallas CountyOfficial Public
Records inFebruary2009. Under Texasdw, however,a judgment lien is not valid against a
homesteads long as the propentgmains a homesteagljbject to eight exceptions, none of which
applies in this caseSee Tex. Const. art. XVI, 8 §@). Williams’s judgment lien against the
Property, thereforayas not valicdbr perfectedintil Cobosmoved out of the Propgron December
29, 2009the date he ceased using the property as his homestead]ingo his wife’s testimony
The United States federal taxien on the Propertyor the 2005 and 2006ax yearshas
priority over any interest that ae or attached after November, 2609. On June 11, 2007, the
United States made assessments ag@iolsbsfor unpaid taxes for the 2005 and 2G8& years
Following the United Statés tax assessments, a federal tax lien arose against @bluds’s
personal and realroperty, including the Property. 26 U.S.C. § 632#United Satesv. Smcho,
326 F. App’x 791, 793 (5th Cir. 2009) (A court may foreclosereal property covered by the
Texas homestead exception.) (citidgited States v. Rodgers, 461 U.S. 677, 700 (1983)). On
November 18, 2009, the IRS filed a Notice of Federal Tax Lien in the Dallas COftfithal
Public Records The IRSS Notice of Fedrd Tax lien filed in the Dalla€ountyOfficial Public
Records perfected the federal tax lien against the Prop&styVilliams’s lien was not valid until
December 29, 2009, thénited State's federal tax lierfor the 2005 and 2006 tax ye@&superior
to her lien Accordingly, the courtdetermineghat he United Staes’sfederaltax lien filed on
November 18, 20QJor the2005 and 2006ax yearss superior to William% judgment lienthat

was validated on December 29, 20@n theother handWilliams’s judgmentlien is superior to
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the United Statés federaltax liens for 2007, 2008, and 2QB@sthe noticesof thesefederal ta
liens werefiled aftee Cobosno longerclaimed the Property as his homestealich validated
Williams’s judgmentien.
IV.  Conclusion

For the reasons herein s@ht¢he courtgrants the United StatésMotion for Summary
Judgmentgainst Antonio Ledezma Cobos, in his individual capaaiiy as next friend for J.C.B.,
L.A.C.B., and H.K.C.B, minorsKaren Cobos BalderramaXochitl Balderrama and Sndra
Williams to: (1)reduce to judgment Cobos’s federal tax liabil{),foreclose federal tax liens on
certain real property, the Property, herein described, arall¢8) a judicial sale of th@roperty
to apply the proceeds of such sale to Cobos’s income tax debts owed to the UnitedrGiiter,
the courtgrants the United States’ Motion to Dismiss Defendants Francisco Diaz and Guadalupe
Zurita Ortega

Accordingly, the courtleterminesandorders that

1. Cobosis indebted tathe United State$or his unpaid income taxes, penmedf
statutory additions, and interest for the tax years 2005 through 2009 in the anf®BiB\t465.33
pluspenaltiesstatutory additionsand interesthereon afteMarch 2,2017, until paid at the rates

set forth in 26 U.S.C. 8§ 6601, 6621, and 28 U.S.C. 8196C@)os’s liabilities arset forthbelow.

Date of Amount Due
Type of Tax  Tax Period Assessment Through
March 2, 2017
a. 1040 12/31/2005 06/11/2007 $39,616.20

6 On January 10, 2013, the United States recorded a Notice of Federal Tax Lien@gadssinthe Dallas
CountyOfficial Public Recadsfor the 2007 tax year;roSeptember 25, 2012, the United States recorded a Notice of
Federal Tax Lien against Cobos in iallas CountyOfficial Public Record$or 2008 tax year; andnoDecember 30,
2011, the United States recorded a Notice of FederalLien against Cobos in th#allas CountyOfficial Public
Recorddor 2009 tax year.
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Amount Due

Type of Tax  Tax Period AstZfscr);ent Ma‘lr'grr]ozu,gzh017

b. 1040 12/31/2006 06/11/2007 $31,515.77

c. 1040 12/31/2007 12/03/2012 $588.48

d. 1040 12/31/2008 08/27/2012 $2,683.88

e. 1040 12/31/2009 11/21/2011 $4,061.00

Total Assessment$78,465.33
2. Applicable interest and penalties as provitgdlaw shall be added to the total
assessments set forth in the preceding paragraph.

3. The United States has valid tax liens for Cobos’s taxes, thaeéeenced irthe

table inparagraph one, which encumber the Property that is located on Hadley Dalizs,
Texas. The Property is more particularly described as follows:
Lot 5, in Block 2/6292 of Clove Lawn Addition, an addition to the City of Dallas,

Dallas County, Texas according to the Map or Plat thereof recorded in Volume 9,
Page 359, Pla&Records, Dallas County, Texas.

These lien interests encumber CoBasterest in thd’roperty.

4. Defendaniminors J.C.B., L.A.C.B., H.K.C.Band KarerCobos Balderammare
nominees for Cobos. Defendantminors J.C.B., L.A.C.B., H.K.C.B.and KarenCobos
Balderammaare holding legal title to thBroperty as nominees for Cobos. Cobos is the true,
equitableandbeneficial owner of th€roperty.

5. The United Statesfederal tax liens against Cobos for taeays 2005 and 2006 are

superior to Defendant Williamsjudgment lien with respetd theProperty. Defendant Williams
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judgment lien on the Property, however, is superior to the United States feddiahs for 2007,
2008, and 20089.

6. The United States is entitled to foreclose its federal tas dgainst thd’roperty
described abovesubject to Williams’s judgment lieof $2,625for the years 2002009,and the
court will enter an order for sale of theoperty either through a real estate agent acting as receiver
or under 28 U.S.C. § 2001, and for the distribution of the proceeds of such sale to cover the costs
of sale, the ad valorem taxes due on trepétty, and the remainder goingthe United States.

7. To the extenKarenCobos Balderamma had a claim to any interest iPtbperty,
her interestif any,is hereby extinguished becauseheffailure to defend her interest any, in
this action.

8. To the exteniXochitl Balderrama had a claim to amerest inthe Property her
interest if any, is hereby extinguished becausehef failure to defend henterest,if any, in this
action.

9. The United States shall provide the court with proposed language that authorizes
the foreclosure salas well as language regarding the distribution of the proceeds of thieysale,
October 13 2017 so that the court can include such language in its final judgment.

It is so orderedthis 5thday ofOctober, 2017.

%ﬁmg //{;‘ﬂ?///

United States District Judge
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