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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
ILIFE TECHNOLOGIES, INC.,
Plaintiff,

8
§
8
§
V. 8 No. 3:13-cv-04987-M
§
NINTENDO OF AMERICA, INC., 8

§

8§

Defendant.

MEMORANDUM OPINION AND ORDER

On September 20, 2016, the Court held antlewnstruction hearing to determine the
proper construction of the disputed claim terms in United States Patent No. 6,864,796 (“the '796
patent”). Having reviewed the claims, specifioatiprosecution history, and having considered
the parties’ arguments and the applicable laeGburt issues this Claim Construction Order.

.  BACKGROUND
a. PROCEDURAL HISTORY

On January 27, 2015, the Court held a claimstmction hearing toonstrue various
terms disputed by the parties. Before an oiskied, Nintendo moved stay the case on the
institution ofinter partesreview (“IPR”) of the six Asserted Patents. The case was stayed on
May 18, 2015 [ECF No. 91].

On April 28, 2016, the PTAB issued its FiNgtitten Decisions in the IPRs, invalidating
the asserted claims of five of iLife’s patents. The '796 patastupheld by the PTAB as valid.
Nintendo of America, Ine. iLife Technologies, InclPR2015-00109, Paper 40 (PTAB Apr. 28,
2016). iLife has not appealecktdecisions invalidatg other asserted claims and seeks to

proceed on the '796 patent, the only remaining patent. On June 29, 2016, Nintendo appealed
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the PTAB’s decision to upholde¢h796 patent to the Federalr@iit, but no decision has yet
issued.

This Court lifted the stay on July 11, 2016. ridg the course of the stay and the IPR
proceedings, the parties presented new argumaattsdhld impact theanstruction of disputed
terms that had previously been consadeby the Court in the January 27, 2015, Claim
Construction Hearing. The padialso asserted that new infation arising from the IPRs
required the construction of two additional termscawhich no constructions had been urged at
the January 2015 hearing. On Augli$t 2016, the Court ordered a secatkmanhearing
and directed the parties poovide supplemental briefing on the additional terms.

b. BACKGROUND OF TH E '796 PATENT

The 796 patent generally discloses systend methods for evaluating movement or
activity of a body relave to an environment. The systéscapable of analyzing both body
movement and position over time, to determirttéf movement of the body is “acceptable or
unacceptable,” which the patent describes awgheithin or beyond “tarance.” The initial
commercial product was a fall detection aevintended for use by elderly patients.

The '796 patent states that prior art haets fail to discern normal, acceptable, or
unacceptable changes in levels of body activig6 Patent at 1:53-58The 796 specification
acknowledges that “accelerometers that memaboth static andynamic acceleration are
known,” but states that “their primary use hasetofore been substantially confined to
applications directed to measurioge or the other, but not bothld. at 2:1-4. The
specification distinguishes betan “static acceleration, orayity,” which is “a gauge of
position,” versus “dynamic acceleration (ixghration, body movement, and the like)d. at

1:65-2:1. The system described in the '796 matecludes a sensor associated with the body



that operates to repeatedly sense dynamitstatic accelerative phenomena of the badyat
2:53-55. The sensor “senses one or morelatesealues, changes in value, or some
combination of the same” and may be “a plurakadansor” that “generates an output signal to
the processor indicativef measurements of both dynamic and static acceleration of the body in
plural axes.”Id. at 2:64-3:5, 5:46-52. The processarigrates state indicia relative the
environment of interest, and determinesWier the evaluated body movement is within
tolerance in the conterf that environment.”ld. at 9:48-51. The specification of the '796
patent states that “tolerancebuld . . . be very different faa monitored body of an elderly
person . .., atoddler, a box in a freight @acontainer of cobustible gas, etc.ld. at 9:51-54.

The relevant, disputed claims are provided below:

Claim 1)

A system within a communications device capatfl evaluating movement of a body relative to
an environment, said system comprising:

a sensor, associable with said body, that senses dynamic and static accelerative
phenomena of said body, and

a processor, associated with said sensat,pgtocesses said sensed dynamic and static
accelerative phenomena as a function of at least one accelerative event characteristic to thereby
determine whether said evaluated body moset is within environmental tolerance

wherein said processor genesatelerance indicia in respongesaid determination; and

wherein said communication devicartsmits said tolerance indicia.

Claim 2)

The system as claimed in claim 1 whergad communications gize comprises one of:
a cordless telephone, a cellular telephané a personal digital assistant.

Claim 3)

The system as claimed in claim 1 whergand communications dice comprises one of:
a hand held computer, a laptop compaiad a wireless Internet access device.



Claim 4)

The system claimed in claim 1 wherein satinmunications device transmits an alarm
signal when said processor determines dima¢valuated body movement signifies an
occurrence of a potenliyadangerous event.

Claim 7)

The system as claimed in claim 4 wéiersaid communications device transmits
said alarm signal through one of: a&d network and wireless network.

Claim 8)

The method as claimed in claim 4 whereaid communications device transmits
said alarm signal through a portion of the Internet.

Claim 9)

The system as claimed in claim 1 wherg@d communications device transmits said
tolerance indicia to a monitoring controller.

Claim 10)

A method for operating a system within a commations device, wherein said system is
capable of evaluating movement of a body relativan environment, wherein said system
comprises a sensor, associable with said bibdy senses dynamic and static accelerative
phenomena of said body, and

a processor, associated with said sensat,gtocesses said sensed dynamic and static
accelerative phenomena as a funcid at least one accelenratievent characteristic to
thereby determine whether said evaluated body movement is within environmental
tolerance, wherein said ith@d comprises the steps of:

generating tolerance indicia in said pregar in response to said determination of
whether said evalualdoody movement is within saghvironmental tolerance; and

transmitting said tolerance indicia through said communications device.

Claim 11)

The method as claimed in claim 10 whergfid communications device comprises one
of: a cordless telephone, a cellular telephone and anp@rdigital assistant.

Claim 12)

The method as claimed in claim 10 whergiid communications device comprises one
of: a hand held computer, a laptop compatai a wireless Internet access device.
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Claim 13)

The method as claimed in claim 10 whergiid communications device comprises one
of: a hand held computer, a laptop compatad a wireless Internet access device.

Claim 16)

The method as claimed in claim 13 het comprising the step of: transmitting
said alarm signal from said communications device through one of: a wired
network and a wireless network.

Claim 17

The method as claimed in claim 13 het comprising the step of: transmitting
said alarm signal from said commaations device through a portion of the
Internet.

Claim 18)

The method as claimed in claim 10 whergiid communications device comprises one
of: a hand held computer, a laptop compatad a wireless Internet access device.

Claim 19)

The method as claimed in claim 10 whergaind communications device comprises one
of: a hand held computer, a laptop compaiai a wireless Internet access device.

Claim 20)

The method as claimed in claim 10 whergiid communications device comprises one
of: a hand held computer, a laptop compatad a wireless Internet access device.

APPLICABLE LAW

The construction of disputed claimsaiguestion of law for the courMarkman v.

Westview Instruments, In&2 F.3d 967, 971-72 (Fed. Cir. 199%f,d, 517 U.S. 370 (1996).

“Ultimately, the interpretation to be given a tecan only be determined and confirmed with a

full understanding of what theventors actually invented amtended to envelop with the

claim.” Phillips v. AWH Corp.415 F.3d 1303, 1316 (Fed. Cir. 2005) (en banc) (citations

omitted). Accordingly, a proper constructiondys true to the claim language and most

naturally aligns with the patenttescription of the invention.1d. (citations omitted).



“It is a ‘bedrock principle’ opatent law that ‘thelaims of a patent define the invention
to which the patentee is entii¢he right to exclude.”ld. at 1303 (quotingnnova/Pure Water,
Inc. v. Safari Water Filtration Sys., In®@81 F.3d 1111, 1115 (Fed. Cir. 2004)). Courts first
“look to the words of the claimsé¢mselves . . . to define the scagehe patented invention.”
Vitronics Corp. v. Conceptronic, InQ0 F.3d 1576, 1582 (Fed. Cir. 1996) (citation omitted).
The claim terms are “generally given theidinary and customary meaning;” however, “a
patentee may choose to be his own lexicograghéruse terms in a manner other than their
ordinary meaning, as long as the special defimitibthe term is cleaylstated in the patent
specification or file history.”ld. (citation omitted). The “ordinary and customary meaning” of
the terms in a claim is “the meaning that the {sfwould have to a person of ordinary skill in
the art in question at thieme of the invention.”Phillips, 415 F.3d at 1312-13.

When the meaning of a term to a person ofradi skill in the art is not apparent, a court
is required to consult other s@es, including “the words of th@aims themselves, the remainder
of the specification, the prosecution history, andliesic evidence concemnj relevant scientific
principles, the meaning of techni¢atms, and the state of the artd. at 1314 (citations
omitted). A court must consider the context inchiithe term is used in an asserted claim or
related claims in the patent, being mindful thag“person of ordinary skill in the art is deemed
to read the claim term not only the context of the pacular claim in which the disputed term
appears, but in the context of thdienpatent, including the specificationld. at 1313. The
specification is “always highly rekant to the claim construction agsis” and is “the single best
guide to the meaning @f disputed term.’ld. at 1315 (quotind/itronics, 90 F.3d at 1582). For
example, should the specification reveal thelaém term has been given a special definition by

the patentee that is differenbfn the ordinary meaning of the term, the inventor’s lexicography



is controlling. Id. at 1316 (citation omitted). Furthermore, if the specification reveals an
intentional disclaimer or disavowal of clainope by the patentee, the claim scope dictated by
the specification is controllingld. (citation omitted).

If in evidence, a court shaliblso consider the proseautihistory, incluchg prior art
and the record of proceedings before Bratent and Trademark Office (PTQ@J. at 1317 (citing
Markman 52 F.3d at 980). For claim construction purposes, the prosecution history is
considered to be less reliable than the dpation, if only becauséhe prosecution history
merely illustrates an ongoing negotiation between the patentee and the PTO, and not necessarily
the final product othat negotiationld.

Finally, in construing claims, a court magnsult extrinsic evidence, including “expert
and inventor testimony, dictionas, and learned treatisedd. (citing Markman 52 F.3d at
980). Technical dictionaries may assisbart in “better undersind[ing] the underlying
technology’ and the way in which one of skillthe art might use the claim termdd. (quoting
Vitronics 90 F.3d at 1584 n.6). Expert testimony raéso be helpful to “provide background on
the technology at issue, to explain how an invention works, taetisat the court's
understanding of the technical aspects of the p&@ansistent with that of a person of skill in
the art, or to establish that a particular terrthinpatent or the prior art has a particular meaning
in the pertinent field.”Id. (citations omitted).

Although extrinsic evidence mayhsd useful light on the relenart,” it is considered
“less significant than the intrinsic recordd. (quotingC.R. Bard, Inc. v. U.S. Surgical Coyp.
388 F.3d 858, 862 (Fed. Cir. 2004)). More simfdxtrinsic evidence may be useful to the
court, but it is unlikely to result in a religointerpretation of gant claim scope unless

considered in the context of the intrinsic evidendd.’at 1319. Accordingly, “a court should



discount any expert testony ‘that is clearly at odds witine claim construction mandated by
the claims themselves, the written descriptiomnl, #y@ prosecution history, in other words, with
the written record of the patent.Td. at 1318 (quotind<ey Pharm. v. Hercon Labs. Coyi61
F.3d 709, 716 (Fed. Cir. 1998)).

Patent claims can bemrstrued by the PTAB durinigter partesreview. District courts
have differed in how they approach thesé@BTconstruction decisions. The PTAB'’s claim
construction rules differ slightly from those ajepl in district court; during an IPR, the claim
terms in an unexpired patent are interpreted raaeg to their broadeseasonable construction,
in light of the specification of the patent in whithey appear. 37 C.F.B.42(b) (2015); Office
Patent Trial Practice Guide, 77 Fed. Reg. 48,756, 48,766 (Aug. 14, ROl uozzo Speed
Techs., LLC793 F.3d 1268, 1275-79 (Fed. Cir. 20E)d sub nom. Cuozzo Speed Techs.,
LLC v. Lege136 S. Ct. 2131 (2016).

Some courts consider PTAB decisions sinyléo how they evaluate claim construction
decisions from other districts or judges, and greasoned deference” to PTAB’s constructions.
E.g, Contentguard Holdings, Inc. v. Amazon.com,,IN@. 2:13-cv-1112, 2015 WL 8073722, at
*11 (E.D. Tex. Dec. 4, 2015) (“On balance, Ptdirhas failed to justify departing from the
PTAB'’s construction, which is entitl to ‘reasoned deference.’®ee also Maurice Mitchell
Innovations, L.P. v. Intel CorpNo. 2:04-cv-450, 2006 WL 175177&,*4 (E.D. Tex. June 21,
2006) (stating a district court&sarlier construction of claim litations is entitled “to reasoned
deference under the broad principalstaire decisi@and the goals artitated by the Supreme
Court inMarkman,even thougtstare decisignay not be applicableer sé).

Other courts look to a PTAB decision only for guidance or comfort in reaching claim

construction decisionsMemory Integrity, LLC v. Intel CorpNo. 3:15-cv-00262, 2016 WL



1122718, at *19 n.9 (D. Or. Mar. 2, 2016) (“PTAB dewns may at least prale a district court
with guidance. . .. This Court uses the PTéd®ision on this issue not for guidance, but for
comfort.”); Evolutionary Intelligence, LLC v. Sprint Nextel Coido. C-13-04513, 2014 WL
4802426, at *4 (N.D. Cal. Sept. 26, 2014) (“While faTAB's constructions will not be binding
on this court, the IPR will inform this courtitimate reasoning.”). Others have suggested that
the PTAB’s claim construction decisions are intrinsic evident¢keotlaim’s meaning as part of
the patent’s prosecution histore.g, Anglefix, LLC v. Wright Med. Tech., Indlo. 2:13-cv-
02407, 2015 WL 9581865, at *7 (W.D. Tenn. Dec.3W5) (noting that “[a] patentee's
statements during reexamination can be considéuwddg claim construatn” and that “IPR and
post-grant review have effectively repladetér partes reexamation procedures”F-airfield
Indus., Inv. V. Wireless Seismic, Indo. 4:14-CV-2972, 2015 WL 1034275, at *5 (S.D. Tex.
Mar. 10, 2015) (“The prosecution history oétpatents-in-suit alsoolsters Fairfield's
construction. . . . Although [the] PTAB applies #ealient construction standithan the district
courts do, its [IPR] claim constructi analysis serves as furthetriinsic evidence that Fairfield's
proposed construction is appropriate.”). Hoesm some courts have treated PTAB claim
construction decisions as extriagvidence, to which the district court “owes no deference.”
Depuy Orthopaedics, Inc. v. Orthopaedic Ho$fo. 3:12-CV-299, 2016 WL 96164, at *5 (N.D.
Ind. Jan. 8, 2016) Extrinsic evidence may include a PTAlcision regarding IPR, but the
court ‘owes no deference to the PTAB's claimstouction done as part of an inter partes

review.”).



[I. CONSTRUCTION OF AGREED TERMS

Claim Term / Phrase

Agreed Construction

Body

any organic or inorganiasbject whose movement or
position may suitably be evaluated relative to its
environment

Environment

the conditions and the inflnees that determine the
behavior of the physical system in which the body is
located

Accelerative Phenomena /
Accelerative Events

occurrences of change welocity of the body (or
acceleration), whether in magnitude, direction or both

Associable /

associable with /

associable with said body /
associable with a sensor /
associated with said sensor /

to include, be included withj interconnect with, contain,
be contained within, connect ¢o with, couple to or with,
be communicable with, cooperate with, interleave,
juxtapose, be proximate tbe bound to or with, have,
have a property of, or the like

Processor / Controller

any device, systerpant thereof that controls at least o
operation, such a device may be implemented in hardy
firmware or software, or sonmiitable combination of at
least two of the same

ne
vare,

Sensor

a device that senses onmore absolute values, changes

in value, or some combination of the same, of at least the

sensed accelerative phenomena

Tolerance Indicia

information inditag whether evaluated body moveme
is within environmental tolerance

Accelerative Event Characteristic

Plain and ordinary meaning
[subject to express definmin of “accelerative event”]

These agreed terms are taken from thgirbriefing filed inpreparation for the 2015

Markmanhearing. The 2015 briefs also contained toldial agreed terms that do not appear in

the 796 patent, which is the only remaining patgrissue, and therefoege not included in this

table. In view of the parties’ agreementtba proper construction of each of the foregoing

terms, the Court heretdDOPTS AND APPROVESthe parties’ agreed constructions.

IV.  CONSTRUCTION OF DISPUTED TERMS

The parties dispute the meaning and sadghe terms “communication[s] device,”

“evaluating movement of a bodylative to an environment,” ‘locesses said sensed dynamic
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and static accelerative phenomeasaa function of at least one alerative event characteristic to
thereby determine whether said evaluated bodyament is within environmental tolerance,”

“dynamic and static accelénge phenomena,” and “withianvironmental tolerance.”

a. “Communication[s] device”

Disputed Term iLife’s Proposed Nintendo’s Proposed Court’'s Construction
Construction Construction

“Communication[s] | One or more associated An existing device that | One device or one or

device” components capable of| allows for interpersonal| more associated
transmission of communication components acting
Claims 1-4, 7-13, | information using a including at least together capable of
16-20 wired or wireless “cellular telephones, transmission of
network personal digital information using a
assistants, hand held | wired or wireless
computers, laptops, network

computers, wireless
Internet access devices,
or other similar types of
communications
equipment”

i. The Parties’ Arguments

At the firstMarkmanhearing in 2015, this term wast disputed and neither party
provided briefing on the propeorstruction. However, the IPftoceedings raised issues
relating to the scope diis term, and the parSaequested an opportunity argue for the correct
construction. PTAB ordered additional briefing on the construction of communication device
because the parties disputedether the devices were reé@qad to engage in two-way
communication. PTAB eventually construed thiem to mean that two-way communication was
not necessary.

The specification provides a definition thie contested term as follows:

The term “communication device” is defohbroadly to include, without limitation,

11



cellular telephones, persondigital assistants, hand held computers, laptops,
computers, wireless Internet accessvicks, and other similar types of
communications equipment.

"796 Patent, 2:46-50.

iLife maintains that “communication dea&” is a broad term, covering a “multi-
component device, including a device in whicé sensors and processoe not located within
the same housing and are associated wirglesBICF No. 113 at 2. iLife relies on the
specification’s definition in support of its broadfidéion, in particular tle qualification that the
term is not limited to the examples providedhe definition. In suppowof the inclusion of
language permitting wireless and wired comroation, iLife points to where the patent
describes systems in which components ardridiged”—meaning “the processor and sensor
are not co-located but rather associated wirglgsslich as claim 3’s reference to a “wireless
Internet access device.” Furthermore,élihaintains that two-way or interpersonal
communication is not required, alleging that ¢k@@ms only describe devices that transmit
information, not receive it. The patent onlysdebes devices that gonunicate with other
devices, and thus, iLife arguesntérpersonal’ is an inapproprgaadijective to include in the
construction. For support, iLife points to ttlaim construction of “emmunication device” in
the IPR, where the PTAB rejected Nintendoguement that the termixcluded radio frequency
transmitters and included only devices witto-way communication. ECF No. 113 at 2-3.

Nintendo’s proposed construati incorporates the deftron provided in the 796
patent’s specification, and requires that a “camioations device” include at least the types of
consumer electronic devices thelescribed. In support of thi®nstruction, Nintendo argues (1)
the specification refers to a “communicatiovide” as including the fyes identified in the
proposed construction; (2) alleltommunication devicedentified in thepatent are existing

devices that allow for integssonal communication; (3) ilefs proposed construction that

12



includes mere component parts as opposédllfofunctional devicess nonsensical in the
context of statements madetie specification, such as ‘i general use of communication
devices has increased greatly over the last fewsye' 796 Patent at 2:18-19, and “[i]t would be
very useful to have a communicas device that isapable of evaluating movement of a body,”
'796 Patent at 2:25-17; and (4a&ments made by the inventdrthe 796 patent, Edward
Massman, show that a communioatidevice is an existing deviceathallows for interpersonal
communication, and not merely a compondviassman submitted a declaration in the IPR
proceeding explaining why he was inventor on the '796 pateit not the related 481 patent,
which does not disclose a commcation device. After th&d81 patent application was
submitted, Massman explains, he and the other inventors conceived of additional applications of
the invention, “including incquorating the inventiowithin a cellphone,” and that “[l]ater
patents describe and claim such embodimentsis declaration, Nindo maintains, makes
clear that the communication device describethen'796 patent is not merely a component, but
instead consists of an existing devéteh as a cell phone. ECF No. 115 at 11-13.

Nintendo further maintains that iLife’s consttion is flawed because it does not require
two-way communication, and virtually any electmodevice that could send information over a
wire would qualify as a commuration device. Instead, Nimtéo maintains, the plain and
ordinary meaning of “communication devicetindes a device capable of both sending and
receiving messages. Nintendo points to langwédiee claims in refuting iLife’s proposed
construction: the claim languageaytéres that the sensor and pessor of the claimed invention
be “within a communications deviceghd that if “communications device” includes mere
components, as proposed by iLife, thathin” language would be read ougee, e.9g. 796

Patent at 2:47-49.
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ii. Analysis

Nintendo’s proposed constructiunpersuasive. Nintendo’s construction originates in
the language of the specification, which definesd¢ne. Generally, “[t]he patent’s specification
is the ‘single best guide to the meaning of a disputed terRhiflips, 415 F.3d at 1315 (quoting
Vitronics 90 F.3d at 1582). When an inventor defiagerm in the specification, “the inventor’s
lexicography governs.'ld. at 1316see also, e.gKinik Co. v. Int'l Trade Comm’362 F.3d
1359, 1365 (Fed. Cir. 2004) (“The words of patent claims have the meaning and scope with
which they are used in the specification ar@ghosecution history.”). Although the Court may
not “import limitations from the written descriph into the claims,” it is bound to construe the
terms as they are defithén the specificationPhillips, 415 F.3d at 1323.

Neither party disputes the definition iretepecification. However, in its proposed
construction, Nintendo narrows this definitionasoto require that a communication device be
“existing” and allow for “interpersonal commuaition.” Nintendo justifies the inclusion of
“interpersonal communication” by arguing that &g proposed constructias too broad, in that
it would expand “communications device” beyondpigin and ordinary meaning. The language
of the claims, however, does rstpport the requirement thaetimvention be capable of both
sending and receiving information. Considetiing express languageioflependent claims 1
and 10, claim 1 recites a “system within@nmunications device capable of evaluating
movement of a body relative &m environment . . . wherein said communication device
transmits said tolerance indagi and claim 10 recites a “methém operating a system within a
communications device . . . wherein said metbaahprises the steps of . . . transmitting said
tolerance indicia throdgsaid communications device.” 98 Patent at 13:45-61, 14:19-36. It

thus appears that claims 1 and 10 only reghia¢ the “communications device” transmit
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tolerance indicia, and does not require two-way capability. eNdd may argue that the devices
identified in the patent appear to be devited allow for interpersonal communication, but it
would be improper to read an implied limitatiivsom the specification into the claim language.
SuperGuide Corp. v. DirecTV Enters., |n858 F.3d 870, 875 (Fed. Cir. 2004).

Nintendo’s argument that “communicatiathsvices” comprise only “existing devices”
and cannot consist of componguairts is unsupported by the insio evidence. The qualifiers
“broadly,” “without limitation,” and “other sintar types of communications equipment” in the
specification’s definition indicatthat the patent was not@mded to limit a communication
device to the particular list of examples providethe definition, or even to “existing” devices.
Se€796 Patent at 2:45-50. Nintendo never satisdrily explains why ithooses to introduce
“existing” into the specittation’s definition, partic@rly as the word existing appears nowhere in
the patent and introduces its mambiguities. Furthermorilintendo’s reliance on Massman’s
declaration submitted during the IPR prodagds unconvincing. Although Massman’s
statements during the IPR may be consideregrmsecution disclaimer, they do not rise to the
level of “unambiguous disavowals” &8 to be binding on the patentéerober v. Mako Prods.
686 F.3d 1335, 1341 (Fed. Cir. 2012).

Although Nintendo’s proposed constructigsrunconvincing, iLifes proposal is not
without faults. iLife urges th€ourt to adopt a constructiorathincludes the phrase “one or
more associated components,” which perpldyipgrmits the existaze of one associated
component.

With its proposal, iLife seeks a construction broad enough to cover both multi-
component devices and a pregéel embodiment in the patenthe independent claims of the

796 patent require a communicatsgdevice to contain a systeéhat comprises a sensor and a
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processor:

A system within a communications deei. . . , said system comprising: a
sensor, . . . and a processor, . . . whesaid process@enerates tolerance
indicia . . . and wherein said commecaiion device transmits said tolerance
indicia.

796 Patent at 13:47-50.

The dependent claims in the 796 patesier to a communication device as being a
cordless telephone, a cellular f@@ne, a personal digital asaist, a hand held computer, a
laptop computer, or a wirelesgénnet access device. Howevapreferred embodiment of the
'796 patent describes how thenser and processor, which are key parts of the invention, are
“not co-located, but rather agsated wirelessly.” 796 Pateat 7:28-30. Thus, the construction
of “communication device” must be broad enbug cover this preferred embodiment, hence
iLife’s urging for a construction that permitsr a communication device to be one component
(as in the cellular telephones, handheld coensytetc.), but also an embodiment where the
sensor and processor compoerte merely “associated.”

The Court agrees with iLife that the ctmustion of “communications device” must be
broad enough to cover thiseferred embodiment. Howeayd declines to adopt a
grammatically incorrect phse that likely introdces error or confusion. Accordingly, the Court
defines “communication device” to meamre device or one or more associated components

acting together capable of tsanission of information usingwired or wireless network.”
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b.

“Evaluating movement of a body relative to an environment”

Disputed Term

iLife’s Proposed

Construction

Nintendo’s Proposed

Court’s Construction

Construction

“Evaluating
movement of a body
relative to an
environment”

“en
Claims 1 and 10

plain and ordinary
meaning

see the agreed term

vironment”

Evaluating movement g
a body relative to the
conditions and the
influences of the
physical system in
which the body is
located

fplain and ordinary
meaning

see the agreed term
“environment”

“Environment” is expressly defined in theegjification to mean tte conditions and the

influences that determine the behavior ofphgsical system in which the body is located.”

'796 Patent at 2:43—-45. Nintend@moposed construction merelycorporates the definition of

“environment” into the claim term, while remming the words “that determine the behavior.”

The Court declines to construe thiee Here, the patentee has acted as the

lexicographer by defining “environment” in tipecification, and accordingly, this lexicography

is controlling. Phillips, 415 F.3d at 1316.

C.

“Processes said sensed dynamic asthtic accelerative phenomena as a

function of at least one accelerative ent characteristic to thereby determine
whether said evaluated body movemens within environmental tolerance”

Disputed Term

iLife’s Proposed

Nintendo’s Proposed

Court’'s Construction

Construction

Construction

“Processes said sensed
dynamic and static
accelerative phenomeng
as a function of at least
one accelerative event
characteristic to thereby
determine whether said
evaluated body
movement is within
environmental tolerance

Claims 1 and 10

Plain and ordinary
meaning

(subject to the
separately
construed terms
“dynamic and statig
accelerative
phenomena” and

" “within
environmental

tolerance”)

Using both static
acceleration and
dynamic acceleration
separately as a function
of at least one
accelerative event
characteristic to
determine whether said
evaluated body
movement is within

environmental tolerance

Plain and ordinary
meaning

(subject to the separate
construed terms
“dynamic and static
accelerative
phenomena” and
“within environmental
tolerance”)
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i. The Parties’ Arguments

iLife argues that, once “within environmental tolerance” and “dynamic and static
accelerative phenomena” are construed, thecgssing” element of this claim requires no
additional construction, and plameaning should apply. In iLife’s words, the claim language
“does not contain words requirirggny special type of processingid accordingly the plain and
ordinary meaning of “process” is sufficientuaderstand the claimeCF No. 113 at 5. iLife
points to the specification for support, in wheclpreferred embodiment dgescribed using the
same form as iLife’s proposed constructian:accelerative phenomena can be determined by
processing dynamic and static acceleration antyuspecific values for each acceleration so as
to determine whether it is within tolerande.g., '796 Patent at 7:62—-68;1-67, 9:1-36. iLife
also points to the results of the IPR proceediimgupport, in that iLié successfully argued the
same position urged here, that no construction is necessary.

During the supplementary claim constroatihearing before the Court, Nintendo
admitted that, for the most part, it does not dispLife’s proposed construction, and agrees that
“both” and “using” can be omitted from the fir@nstruction. Instead, Nintendo seeks only to
emphasize that the “processing” element in ¢hasm must depend on both dynamic acceleration
and static acceleration separately, and in this, yEoposes to add the word “separately” to the
construction, to demonstrate this requiremesintendo argues that ilefs statements during the
796 IPR proceeding rose to a disclaimer, andowed the scope of the claim to require
processing of dynamic acceleration separately Btatic acceleration. The alleged disclaimer
occurred in the IPR when iLife was distinguisithe iLife patents frora prior art reference,
Unuma Nintendo points to numerous statemdaytslife’s during thelPR that, it argues,
emphasize a requirement that dynamic acceler&iprocessed separately from static

acceleration.
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iLife maintains that its statements during the IPR were merely to distingoistmafrom
the 796 patent, and do not consi#t@a disclaimer of patent scop8pecifically, iLife claims
that, during the IPR, it argued tHahumaprocesses acceleration with a frequency matching
technique that excludes stadcceleration, and thiidnumadiffers from the '796 patent because
it processed only dynamic acceleration andhbwih static and dynamic acceleration.
Accordingly, iLife contends, its statements digrihe IPR did not constitute disclaimer—or, at
the very least, are ambiguous as to whedimalaimer occurred—andehefore neither limit nor
impose additional requirements the “processing” term.

ii. Analysis

The Court concludes that iLifeas the better argument. Thpeocess . . .” term at issue
contains two phrases that arerfgeseparately construed in thisder, as well two agreed terms,
“accelerative event charadtdrc” and “body.” iLife’s argument is, more or less, that once you
factor in the other disputed tesrand the agreed term, the only word left in this term that could
be construed is “processes,” which should bemits plain and ordinary meaning. In other
words, the disputed term dedms an invention that “process®ss a function oB to determine
whether the evaluated movemenCis whereA, B, andC are all defined separately. In this
context, the Court agrees witlife that “processes” does nappear to require additional
explanation or description, oration from its typical, ordinaryneaning. Courts first “look to
the words of the claims themselves . . . to define the scope of the patented invaritromits
Corp., 90 F.3d at 1582.The words of a claim are generatjiven their ordinary and customary
meaning as understood by a person of ordinaryiskilie art when reaih the context of the
specification and prosecution historyThorner v. Sony Comp. Entm’t Am. LL659 F.3d 1362,
1365 (Fed. Cir. 2012). Here, the specificatiorsinot define “processes” nor give any

indication that any padular type of processing, beyond thelinary meaning of the term, is
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required.

During the supplemental claim constructiaahing, Nintendo conceded that the plain
and ordinary meaning of the disputed terrikisly sufficient. Nintendo maintains, however,
that iLife committed prosecution disclaimer during ither partesexamination, and that the
insertion of the word “separately” into the ctrastion is required to reflect the disclaimer.
Statements made during a post-grant reexamoingiroceeding can bmnsidered later by
district courts, and a claim’s scope maynaerowed under the doctrine of prosecution
disclaimer. Grober, 686 F.3d at 1341. “Statements made during reexamination can also be
considered in accordance with this doctrinil’; Pragmatus AV, LLC v. Yahoo! In&No. C—
13-1176, 2014 WL 1922081, at *4 (N.D. Cal. May 13, 2qQ14)timately, what is important
here is not what the PTAB said about thearal term ‘addressing information’ but rathvenat
[patent owner] saichbout the term in the proceedirgsfore the PTAB and whether any
disavowal or estoppel argument may be assédsdd thereon.”). Disclaimer can arise wten
patentee “clearly characteriz[@bf invention in a way to trp overcome rejections based on
prior art.” Comp. Docking Station Corp. v. Dell, In619 F.3d 1366, 1374 (Fed. Cir. 2008).

However, the doctrine of prosecutidisclaimer only applies to unambiguous
disavowals.Grober, 686 F.3d at 1341\. Telecom Ltd. v. Samsung Elec. @45 F.3d 1281,
1293-95 (Fed. Cir. 2000). Where the alleged disavowal is ambiguous or amenable to multiple
reasonable interpretations, ther@sprosecution disclaimeAvid Tech., Inc. v. Harmonic, Inc.
812 F.3d 1040, 1045 (Fed. Cir. 2016). Prosecutionaiiser does not apply, for example, if the
applicant simply describes featui@she prior art and does naistinguish the claimed invention
based on those featureSee Eolas Techs., Inc. v. Microsoft CoB99 F.3d 1325, 1337 (Fed.

Cir. 2005). “As applied to a disclaimer analysise prosecution histgrcan often inform the
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meaning of the claim language by demonstratiogy the inventor undersbd the invention.™
Trivascular, Inc. v. Samuel812 F.3d 1056, 1063 (Fed. Cir. 2016) (quotitigllips, 415 F.3d at
1317). “Any explanation, elaboration, or qualifioa presented by the inventor during patent
examination is relevant, for the role of claifmnstruction is to ‘capturthe scope of the actual
invention’ that is disclosed, described, and patenté@riner Invs., Ltd. v. Cellco P’shijg78
F.3d 1320, 1323 (Fed. Cir. 2015)

In making its argument for iLife’s alleggmosecution disclaimer, Nintendo relies on
statements made by iLife’s counsel Michaelséh during a hearing before a panel of three
administrative patent judges for combined |fBceedings on the six Asserted Patents (“IPR
hearing”). See Nintendo of America, Inc. v. iLife TechHaR 2015-00109, Paper 39 (PTAB Jan.
27, 2016). The IPR hearing addressdether two prior art referencesfashushandUnuma—
rendered the claims in the six Asserted Patelowsous. Nintendo contends that during the IPR
hearing, while distinguishinthe Asserted Patents frddnuma iLife made the disclaimer that
the claims of the Asserted Patents reqairaluation of statiacceleration and dynamic
acceleration separately. SpeciflgaNintendo maintains that iLéf clearly argued “the claims
require splitting the two components of #exeleration into DC and AC, looking for a
magnitude on the dynamic component and ilegior a position change on the static
component,” as shown in a demonstrative exiptovided by iLife at the IPR hearing. ECF No.
118 at 4. For support, Nintendo referencesouariportions of the orddearing where, it
contends, iLife distinguished its patents bypiasizing that the Asged Patents require
dynamic and static acceleratitmbe processed separatelye-jto require demodulation,
splitting, or filtering of the acceleration signal into dynamic aatictomponents—rather than

merely requiring that both types acceleration be processed.
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The Court is unpersuaded by Nintendo’s argument for disclaimer. In context, iLife’s
statements support the distilon that iLife maintains it made to the PTAB: thatuma
processesnly dynamic acceleration and the Assetfgadents—including the '796 patent—
procesdothdynamic and static acceleration. Althoughk statements Nintendo refers to,
standing alone, could feasibly suggest thaildlied on separation tfe acceleration signal
into dynamic and static componetdsdistinguish its patents frobdnuma in context iLife’s
statements are far from the unambiguousviigal of patent scope required to commit
prosecution disclaimer. As will be discussed ieager detail below, because there is more than
one reasonable interpretationibife’s statements, the Couwleclines to find prosecution
disclaimer. See Avid. Techs812 F.3d at 1045.

Much of the testimony given durirtge IPR hearing concerned whethBrumataught
sensing and processing of both dynamic anitstateleration to determine movement and
orientation, or just dynamic acceleration. Qaflg, an accelerometer produces a raw waveform,
which changes shape in amplitude anddiency depending on the movement of the
accelerometer. Iinuma the raw waveform is processed using a Fourier transformation from
the time domain to the frequency domain, whickates acceleration patterns that are normalized
and compared to known patterns to determine what movement has octimredastates,
among other things, that “the gradient of a harbody, that is, the s&abf the upright/leaning
posture of the human body, can be recognized fmoraverage value of Mations in acceleration
observed by an acceleration sensor.P.EApp. No. 0,816,986, at 25 (Filed Feb. 2, 1997)
(“Unumd). Nintendo’s position before the PTABas that the “leaning posture,” or body
orientation, referred to ilnumais another way of describing static acceleration, and therefore

taking “the average value of variationstioé acceleration” implly processes static
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acceleration. IPR 2015-00109, Paper 39, at 26:8-21L1f8, by contrast, argued that when the
transformed waveform is normadid for comparison purposesiimuma data relating to static
acceleration is eliminated, ancetlefore there processing oftstaacceleration is not taught by
Unuma Id. at 51:1-18. Furthermore, iLife argued thadcessing of totalverage acceleration
does not mean processing static accelerafidrat 52:15-22.

This background information garding the IPR hearing provides necessary context for
determining whether iLife disavaed the '796 patent’s claim scope. In the following exchange,
for instance, Mr. Wilson, iLife’s attornegjstinguishes the Asserted Patents fldnumaon the
grounds that iLife believes total average aaegien does not include static acceleration, and
accordingly,Unumadoes not process static acceleraaoall, not thatUnumadoes not process
static acceleratioseparately

MR. WILSON: As | understad the question, you are as@iwhether | agree that
the individual elements are actually dosed at different jpices in Unuma?

JUDGE JUNG: Yes.
MR. WILSON: | do not agree with thdtlnuma does not teach separating out and
processing static acceleration. Whattéaches is you can use total average

acceleration in certain limited circumstances to judge body position. That's not
static acceleration asqeired by the patents.

Id. at 48:14-24.

Mr. Wilson made a similar point at other tisn@uring the IPR hearing. In the following
excerpt, Mr. Wilson discussémumads use of total average acceleration as a means of
determining body posture or orientation. Asadissed, iLife’s position before the PTAB was
thatUnumds method of processing accelerometer viawa data removed atic acceleration.
Mr. Wilson urged that the iLife patents do nse averaging to determine body position, but
rather consider both dynamic and static acedlen (referred to as AC and DC components,

respectively):
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MR. WILSON: So Unuma is telling usotal average will give you some good
information if you are resting and to@erage might give you information if you
assume that there is no other movement going on.

Well, that's not very useful when you are back looking at page 16 on putting
together a series of different motions,nypaf which involve gnamic acceleration;
falling, hitting an object, walkig, and then lying on the ground.

So, yes, it mentions using total averageederation. It clearlsays that it is
limited. And | think this distinguishes it from iLife where we're going to separately
filter out, as opposed to averaging, we'rengdb filter out the AC components and
look at what is the current direct componenttat is the current static acceleration,
so we know what the body's position is at a particular given time.

Id. at 71:1-16.

Mr. Wilson’s quoted statements go to #ame contention he made throughout the IPR
hearing: that the Asserted Patents differ fldnumds use of average acceleration because they
considerboth dynamic and static acceleration, rathemtlust a total aarage acceleration:

MR WILSON: In conclusion, we believe thiite evidence of record demonstrates
that Mr. Lehrman and his co-inventors warefact, the first people to invent a
method and system and device that prockbs¢h static and dynamic, separately
processed static and dynamic as a fmctf magnitude and orientation to make
acceptability determinations in that comdtion of elements, both with respect to
Unuma and with respect to Yasushi.

Id. at 172:6-22.

MR WILSON: So therare two glaring gaps the Petitioner's case with respect to
Unuma. First, Unuma never discussepasate processing of static. It only
discusses using total average acceleratiam very limited context and says it is
not useful for complex types of motions &vk there is non-cyclic activities. It is
basically useful if somebody & rest or you make an assumption of no other types
of motion.

So static, actual static is missing. Andithsecond, even if the Board concludes
that the reference to total average acegien is static acceleration, the record, the
evidentiary record is completely devadél any evidence explaining why a person
skilled in the art would combine these difat elements that exist in different
embodiments, different applications, ffdrent limitations, why would they
combine those together to now, since kaifitic and dynamic, process both static
and dynamic as a function of magnitudel arientation, and to use both of those
to then make an acceptability determination.

Id. at 85:4-21.
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The Court determines Mr. Wilson’s referenaeshe preceding excerpts to processing
static acceleration separately was an attemptitukate that the Asserted Patents do not teach
consideration of static acceleration as being wrapped upahdf total average acceleration,
but instead as its own, individuyaiece of data to be procsl in conjunction with dynamic
acceleration. Under this readiof Mr. Wilson’s statements, which this Court finds to be
reasonable, there is no disclaimer of scope as argued by Nintendo.

Nintendo maintains that iLife made additibstatements disclaiming scope during the
IPR hearing. In the following exchange, Mr. Vitsinitially appears to describe the Asserted
Patents as requiring that the dynamic and staticponents of acceleration be split or separated
somehow, to process the signal magnitutkd [@osition; however, on a question from Judge
Jung, Mr. Wilson clarified that ngpecific type of processimy separating was required, and
that the only thing required by the Asserted Pateas that both dynamic and static acceleration
be considered for determining magnitude and position:

MR. WILSON: Slide 87 contains kind @ pictorial diagranmshowing what we
believe the patent discloses in the speation and also what the claims require.
There is a sensing of the weorm, as Your Honor pointed out. That waveform is
just showing the sensing,i# not showing processing.

Then we split the two componentstbé acceleration into DC and AC. We're
going to look for a magnitude on the aftating current or the dynamic. We're going
to look for a position changen the separated DC. Argk're going to use both of
those in the acceptability determination.

So let's talk about Unuma. Here is a summary . . . of the pattern matching in
Unuma. One thing is the main embodiment discusses identifying particular
motions by frequency analysis. Static acceleration has no frequency. It doesn't
change.

And so as we will see as we go thgbuhe Unuma disclosures, when you do a
frequency analysis by necessity, yoa aot evaluating statacceleration.

The second thing we will laabout in Unuma is theatt that it is normalized,
which strips out magnitude or directiomdthen | am going to talk about a specific
embodiment discussed in Unuma wherebyeéisus series of individually-identified
motions to make a decision on a collapsatestAnd | am goingp again show how
that is based purely on dym& motions, not static.
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JUDGE JUNG: Mr. Wilson, before you go ontlvUnuma, back to the challenged
patents, it seems like you are trying éad into the word “process” in the claim
limitations that the processl requires a demodulationfikering, a separating out
of AC and DC signals, artien figuring out the magnitude and the direction. What
is the reason to read in all thdsatures into the word “process”?

MR. WILSON: | don't think that | am juseading all those features into the word
“process.” What | believe, based on the Btmmterpretation of accelerative event
characteristic, the Board has decided thatcelerative event characteristic relates
to magnitude and direction.

So | am using the Board's adopted definition of accelerative event characteristic
to address the part about magnitude andil@rction, that the processing requires
looking at those issues.

So it is not so much the processingdon't think that I'm using a narrow
construction of the word “processing.” Whatrrgortant is that we have processing
that looks at magnitude and directionalegholds, and that that processing using
those thresholds is what makes the acceptability determination.

JUDGE JUNG: So we can apply the plamdardinary definition of “processing™?

MR. WILSON: Yes, | believe so. So long & processing uses those features of

acceleration and it is that processing ughmse acceleration featas that is used

to make the determination on acceptabilityefith believe that satisfies the claim.
Id. at 54:4-56:11

Here, despite iLife’s clarification, Nintendogaies that iLife’s staiment “[s]o long as the
processing uses those featureaadeleration” refers “back the statements iLife made just
moments earlier about the need for processimgseparate components of acceleration, AC and
DC.” ECF No. 118 at 4. The Court is unconvindkdt the transcript must be read this way;
it's likely that by “those features of acceleoat,” iLife was referring to dynamic and static
components generally, and not dynamic and ssateleration separately or demodulated. As
there is more than one reasonakelading of this statement, the Court will not find disclaimer.
See Avid. Techs812 F.3d at 1045.

Nintendo also points to the following exctuge as proof of disclaimer, where iLife

argued that a preferreainbodiment described Wnumarelied entirely on dynamic
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acceleration—specifically, frequency analysittiLife argued does not include static
acceleration—to identify when someonearing the invention collapses:

MR. WILSON: The first embodiment [iinuma] was we’re going to identify
individual motions through fagency analysis. Then . . td@lls us one of the things
we couldn’t do using the method beforeildentify a more complicated activity,
such as collapsing on theogind. . .. However, it maketear it is using the same
method, which . . . is based erty on frequency analysis.

When you are falling, you are seeiacceleration due to dynamic acceleration.
When you hit an obstacle, the accelerasensed is from a dynamic -- it is from
motion or vibration.

So there is nothing there indicating thizy are using static. They do mention
lying still, but, again, . . . what they haiad us is we're going to identify lying on
the ground based on the frequency ponents and the frequency components
necessarily are based on dynamic acceleration.

JUDGE BONILLA: I'm sorry, can you exgin how it would know a distinction
between standing still and lying still oretiground? | mean, it talks about that as
two distinct things that tecognizes. How wuld it do that?

MR. WILSON: It doesn't explain. It doe®t explain. And, aa matter of fact, |
believe that the [sic] Unuma acknowledgest tiney may be difficult to distinguish
between. That's why it talkdout adding location. Thatigy it talks about having
animation and other features.

But there is no discussion in Unuma thays we are going separately process
static acceleration in these embodiments,no teaching that says, by the way,
we're going to distinguishanding still and lying down bipoking at total average
acceleration or processing static acceleratignsttdoesn't exist.

... [O]ne thing you learn from Unumatisat Unuma loved frequency analysis.
He believed all motions could be iddéied by breaking down frequency and
looking at frequency components.

... [T]hat is his invention. Fgeilency necessarily idynamic acceleration.
And he believed that you could do that, yamuld tell, look at lyng still, standing
erect, looking only at frequepnclooking only at dynamic.don't think he is correct.
| think that iLife is an improvement thaays no, we're also going to process static
together with that to make deasis. And Unuma doesn't teach that.

JUDGE BONILLA: So let me ask you, thiart on page 16 talks about looking at
motion patterns. By doing that, they diguring out that somebody is walking or
standing still and maybe they fallcithen they lie still on the ground.

And your position is at that point theye always just measuring frequency,
they are always only measuring dynamic, ipptooking at that stuff when they are
looking at a pattern, are thajso discerning what would be the static also and then
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processing that to make a determinatadout whether there is a collapse, for
example? Is that one way to look at it?

MR. WILSON: Well, | think using hindght, we could now, based on the
teachings in iLife, realize that you cowddd to what is discussed on 6 and 16, you

could add a separate processing of theasse static componeto aid in that
decision-making but that's not what Unuma teaches.

IPR 2015-00109, Paper 39, at 63:15-67:18.

Here, Mr. Wilson distinguisheithe Asserted Patents by emphagy that, in its analysis
of what happens when someone collapses on the groandjalacks consideration of static
acceleration. In the context of the whole exgjgris statements go to the fact that iLife
believesUnumadoes not consider static accelera@bmll when it processes total average
acceleration and performs its frequency analgsid, not Nintendo’s contention that the Asserted
Patents require considerationspétic acceleration separately.

In conclusion, the Court declines to findgclaimer on the basis of iLife’s statements
before the PTAB. Mr. Wilson’s statements do nis¢ to the level of unambiguous disavowal
required for disclaimer of patent scofgee Grober686 F.3d at 1341. Furthermore, the Court
notes that there are multiple times in the record of the oral hearing where iLife distinguishes the
Asserted Patents frolnumawithout suggesting that dynamindstatic acceleration must be
processed separatelee, e.g.IPR 2015-00109, Paper 39, at 49:14-18; 50:7-10; 50:18-22;
52:10-22; 54:21-55:6. The Court finidist it is reasonable totarpret the alleged disavowals
guoted previously as being consistent viith Wilson’s other statements during the oral
hearing, and accordingly therenet prosecution disclaimeAvid Tech.812 F.3d at 1045.

Finally, other references Nimtdo cites to in the prosecutiorstory and the IPR proceeding do
not explain why “separately” iequired. The referenced appear to quote iLife in

acknowledging the use bbthstatic and dynamic accelerationdatermining acceptability, but
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do not seem to indicate thaetmventors limited themselves to the two types separately.

For the foregoing reasons, therefore, tloei€construes “processes said sensed dynamic

and static accelerative phenomeasaa function of at least one alerative event characteristic to

thereby determine whether said evaluated body meweis within environmental tolerance” to

have its plain and ordinary meaning, subjedhtseparately constd terms “dynamic and

static accelerative phenomena” dmdgthin environmental tolerance.”

d.

“Dynamic and static accelerative phenomena”

Disputed Term

iLife’s Proposed
Construction

Nintendo’s Proposed

Court’s Construction

Construction

“Dynamic and static
accelerative
phenomena”

Claims 1 and 10

occurrences of change
velocity (or
acceleration) indicating
vibration or movement
of the body angbosition
of the body relative to
earth using gravity as a
gauge of position

irAccelerative phenomen
experienced as a result
of motion and of gravity

“body” retains its agree
construction

aoccurrences of change
velocity (or
acceleration) indicating
vibration or movement

jof the body and position
of the body relative to
earth using gravity as a

in

gauge of position

iLife argues that its proposed constraatifor “dynamic and static accelerative

phenomena” is correct because it incorporatesess definitions from the specification. ECF

No. 51 at 17. Nintendo arguesthhe definitions of “statiacceleration” and “dynamic

acceleration” provided in the spkcation are inaccurate wittegard to how the terms are

actually used in the specification. Nintendo wishes to signfiié definitions to emphasize that

static acceleration is acceleration due to igyaand that dynamic acceleration is acceleration

1 E.g.IPR2015-00109, Paper 39, at 54:4—15 (“[W]e're gdimgse both [static and dynamic acceleration]
in the acceptability determination.”); IPR2015-001 Patent Owner Response, Paper 14, at 37
(“Although [prior art reference] recognizes the differe between static and dynamic acceleration, its
simplified approach fails to teach or suggest bwh static and dynamic acceleration needs to be
processed . .. .")d. at 20 (“The inventors saw the need . .r.dpstems that processed and analyzed both
dynamic and static acceleration.”).
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due to movement.

The Court finds that the specification expresidjines the terms at issue in this claim,
and accordingly that definition controls. The speation may reveal a special definition given
to a claim term by the patentee that differs from the meaning it would otherwise possess.
Phillips, 415 F.3d at 1317. However, absent legiaphy or disavowathe Court does not
depart from the plain meaning of the claim$orner, 669 F.3d at 1365. To act as a
lexicographer, a patentee must “clearly sethfartlefinition of the diputed claim term” and
“clearly express an intent to redefine the termauminara Worldwide, LLC v. Liown Elecs. Co.
814 F.3d 1343, 1353 (Fed. Cir. 2016) (citiflgorner, 669 F.3d at 1365). The standards for
finding lexicography are “exacting.ld. (citing GE Lighting Sols., LLC v. AgiLight, IncZ50
F.3d 1304, 1309 (Fed. Cir. 2014).

The specification language of the 796 pafamvides several defitions that apply to
this claim term. For instance, “tipdarases ‘accelerative eventsaccelerative phenomena’ are
defined as occurrences of change in veloaitthe body (or accelerationjhether in magnitude,
direction or both.”’796 Patent at 5:20—-24. Dynamic accatem is described in the following
way: “dynamic acceleration (i.e., vibra, body movement, and the like)ld. at 1:66—67.
“[S]tatic acceleration, or gravitys not the same as a lack of dynamic acceleration . . ., but is
instead a gauge of positionld. at 1:65-2:1. Additionally, the specification distinguishes “static
acceleration” from “static accebgion of the body”: “static acteration of the body (i.e., the
position of a body relative to ehnvithin broad limits).” Id. at 1:63—65.

The specification language indicatéhat the patentee is definitige terms as they will be
used in the patent. This conclusion is suppbbyethe distinction betwee'static acceleration”

and “static acceleration dfie body,” which shows that the terms are being used in a particular
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and meaningful way. Based on the foregoing eva#, the Court construes “dynamic and static
accelerative phenomena” to meamcarrences of change in veltc{or acceleration) indicating
vibration or movement of the body and positiorired body relative to earth using gravity as a
gauge of position.”

e. “Within environmental tolerance”

Disputed Term iLife’'s Proposed Nintendo’s Proposed | Court’s Construction
Construction Construction

“Within Acceptable based on | Not so abnormal as to heAcceptable based on

environmental criteria including a damaging, destructive, | criteria including a

tolerance” / “within | specified value given thecrippling, harmful, specified value given th

said environmental | €nvironment and injurious or otherwise | €nvironment for which

application for which alarming or, possibly body movement is bein
body movement is bein ' ., | evaluated
evaluated

tolerance”
Jdistressing to the body
relative to the physical
system in which the

Claims 1 and 10 ,
body is located

In the alternative, if
iLife’s proposed
construction is adopted
it should be modified to
read:

Acceptable based upon
criteriato determine
whether such
movements are
abnorma] including a
specified value given th
environmentand
appheation for which
body movement is being
evaluated

D

i. The Parties’ Arguments
iLife maintains that “environmental tolerance” is not limited to sensing and identifying

only harmful or abnormal events. iLife argues tihat claims were drafted to cover “movement
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or activity of a body” broadly, and that therpke “within environmental tolerance” was
intentionally used to avoid limiting the claimsdetection of damaging or destructive events
such as falls. They assert there is nothingencthims to suggest thiite invention is limited to
the detection of damaging everathough some of the dependent claims discuss transmission of
an “alarm signal” or a “potentilgl dangerous event,” the indepentland other asserted claims
do not. '796 Patent, claims. 4-6, 8, 13-17. FurtloeemLife argues that the specification
indicates that the disclosed fdktection system is merely an example of one embodiment of the
invention:

For example, when a communicatiodsvice detects a body movement that

signifies the occurrence of a potentially dangerous event (e.g., a fall), the
communication device can immediatelyndean alarm to call for assistance.

796 Patent at 2:27-32.

Instead of indicating an abnormal omdarous event, iLife argues, “within
environmental tolerance” incites a binary determination of whether a measurement is
acceptable or unacceptable, or inside or outsidenmirmal range. In support, iLife points to the
specification, which discloses that conventidmadly monitoring devices were unable to “discern
‘normal,” or acceptable, changes in leveldodly activity.” '796 Patent at 1:53-54. Thus, iLife
asserts, the invention disclosed in the '79&phis able to dern between acceptable or
unacceptable changes in levels of body activity—il®se within environmental tolerance, but
not necessarily harmful or dangerous. In otherds, iLife is arguing that events within
environmental tolerance are simply those that fall inside a range of acceptability based on a
particular environmental context.

Furthermore, iLife argues that the patent ek that the determination of environmental
tolerance must be based on criteria that include a specified value. In support, iLife points to

different embodiments of the invention in whicle #riteria indicags numerical values, such as
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embodiments that may include values for thodd$, values for change in body position, and
values for time.E.g.’796 Patent at 3:38, 9:18-92:11. Furthermore, “tolerance,” iLife asserts,

is used according to its plain and ordinary meaning of utilizing a specific value; for support, iLife
cites to various dictionariés.

In support of its proposed construction, iLife points to its consistency in arguing for the
same construction of “within environmental t@ece” in each proceeding involving its related
iLife patents. In contrast, iLife argues, Nint® has taken “drastically inconsistent positions
depending on their desired objeetiw that particular forum?”iLife asks that the Court give
“reasoned deference” to Judge Conti’s constructiohifae Techs. Inc. v. Body Media, 1n€0 F.
Supp. 3d 415 (W.D. Pa. 2015), in which Judge Caahtipted iLife’s proposed construction for
“within environmental tolerance” in related patehts)d to the three-judgeTAB panel’s partial
adoption of iLife’'s proposed construati in the '796 patent IPR proceedingintendo of
America, Inc. v. iLife Techs., IndPR2015-00109, Paper 26, at 9-13 (PTAB Apr. 28, 2016).

In the initial round of claim constructionibfing, Nintendo urged “within environmental
tolerance” to be construed as “not so abnd@sao be damaging, destructive, crippling,

harmful, injurious or otherwise alarming or, pisy, distressing to thbody relative to the

2 jLife cites definitions from thélcGraw-Hill Dictionary of Scientific and Technical Ternas 2159 (“A
permissible deviation from a specified valuéodern Dictionary of Electroni¢gsat 787 (“A permissible
deviation from a specified value”; “[a] specifiatlowance for error from a desired or measured
guantity.”); andWebster's New Universal Unabridged Dictionaag 1992 (“[T]he permissible range of
variation in a dimension of an object.”). ECF No. 51 at 17.

3 iLife asserts that Nintendo has asserted four different constructions of the same claim: one in the
proceeding in front of Judge Conti (which is alse construction proposediginally at the 2015
hearing), one in front of PTAB, the proposdigaative construction offered in the supplemental
briefing, and apparently a fourth exchanged betwberparties that concerned “alarm criteria.” ECF
No. 119 at 3.

4 Body Media90 F. Supp. 3d at 429 (“Body Media asserts that all intolerable movements or events must
cause harm, damage, or alarm to the body. iLife contimad$ntolerable eventre simply those that fall
outside a range of acceptability, based upon the cootexparticular environment. The record does not
support the narrow construction that Body Media proposes, and does support iLife's proposed
construction.” (citéions omitted)).
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physical system in which the body is located.”sipport, Nintendo points the specification of
the 796 patent, which describes movementithéto abnormal to be beyond tolerance, for
instance, to be damaging, destrue, crippling, harmful, injtious, or otherwise alarming or,
possibly, distressing to the body. 796 Patent at 2:11-13. Itlfows, Nintendo asserts, that
behavior within tolerareis behavior that isot “damaging, destructive, crippling, harmful,
injurious, or otherwise alarming or, possiblystaessing to the body.” The specification defines
“environment” to mean “the conditions and ughces that determine the behavior of the
physical system in which the body is locatdd."at 2:43—45. Nintendo combines these two
phrases to get to its proposashstruction of “within environental tolerance.” In support,
Nintendo points to other references in the ptehere movements are evaluated for tolerance
after it is determined that they are abnormal; specifically, Nintendo quotes the Summary of the
Invention and several piions of the Descrijdn of the Inventior?. Nintendo also points to
several dictionaries that supptre conclusion that toleranceredated to capacity to withstand
destruction or harr.

Although Nintendo still contendsdhits originally proposedomstruction is correct, in its

most recent supplemental claim constructiaefiitg Nintendo also argues for a slight

® For support, Nintendo references the Summati@invention and other ideal embodiments of other
related patents. '796 Patent at 3:7—11 (“The procasgweferably programmed to distinguish between
normal and abnormal accelerative events, and, whab@ormal event is identified, to indicate whether
the abnormal event is tolerable, or within toleranceéd?)6:33-40 (“[T]he sensed accelerative phenomena
of the body may subsequently be processedstinduish a variety of accelerative phenomena and,
ultimately, to selectively act based on the distinctiassis described in detail hereafter to determine
whether the evaluated body movement is normabooanal, and, if abnormal, whether the same is
within tolerance.”)jd. 12:13-20 (“Exemplary processor 47 is programmed to distinguish between normal
and abnormal accelerative events (e.g., walking, sitiyirgg down, etc. versus tripping, falling down,
etc.), and, when an abnormal event is identifiedicates whether the abnormal event is tolerable, or
within tolerance. Processor 47 may also suitably be programmed to distinguish other physical
characteristics, including temperature, pressureefesound, light, relativeosition (including lying

down), and the like.”).

% “The capacity to endure hardship or paisée, e.gAmerican Heritage College Dictionary, Third

Edition (1997) at 1423; Webster’s || Ne@ollege Dictionary (1999) at 1159.
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modification of iLife’s proposedonstruction if it is adoptedECF No. 115 at 9. Nintendo
contends that “application” is an undefirmad superfluous addition to the claim language
“body” and “environment,” which have agreeahstructions, and shoultk excised. Nintendo
further asks that if iLife’s mposed construction is adoptedyaé modified to clarify that
“acceptable based on criteria” requires “critédaletermine whether such movements are
abnormal.” It argues that “environmental talece” denotes more than just any arbitrary
threshold, because the specification indicatestti@tinvention is not simply directed to
measuring whether acceleration ipaticular axis passed a cert#iimeshold (which the prior art
already did), but instead seeksdigtect movements that are ofittolerance’ or in some way
‘abnormal.” Id. at 11. Nintendo urgesdhthis distinction lsould be captured in the
construction of the term, despite also arguhmg “[Nintendo] believes that Judge Conti’s
construction already captures the concept tlaeptable’ must distguish between normal and
abnormal movements.Id. at 10.
ii. Analysis

The Court begins its analysis of “withimaronmental tolerance” ith its belief that
Judge Conti’s previous constructiohthis disputed term is entitledo reasoned deference. Prior
to being invalidated duringpter partesreview, the '481 patent was ateat-in-suit in this case.
The '796 patent was a continuation in part & #81 patent and contaisgnilar language and
claims! As a general rule, claim language used in one patent of a family is presumed to have the
same meaning when used in another patetiteofame family, absent clear evidence to the

contrary. NTP, Inc. v. Research in Motion, Ltd18 F.3d 1282, 1293 (Fed. Cir. 2005). A prior

" Se€796 Patent at 1:6—-10This application is a continuation of prior U.S. Application Ser. No.
09/727,974 filed on Nov. 30, 2000, now issued as U.S. Pat. No. 6,501,386 on Dec. 31, 2002, which is a
continuation-in-part of U.S. Application Ser. No®/396,991 filed Sep. 15, 1999, now U.S. Pat. No.
6,307,481.").
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construction involving the sametpats-in-suit is entitled to &asoned deference under the broad
principles of stare decisis and the goals articulated in Markntlng Calypso, Inc. v. Groupon,
Inc., 93 F. Supp. 3d 575, 583 (E.D. Tex. 2015). Prior constructions are etttitdbstantial
weight” and should not be departed from “absentangtreason for doing so.TQP
Development, LLC v. Intuit Inc2:12-cv-180, 2014 WL 2810014t *6 (E.D. Tex. June 20,
2014);see also Teva Pharm. USA, Inc. v. Sandoz, 1135 S. Ct. 831, 839-40 (2015)
(“[A]ttorneys will no doubt bring cases construitige same claim to the attention of the trial
judge; those prior cases will sometimes be Imgdiecause of issue preclusion, and sometimes
will serve as persuasive authority.” (citatiomitted)). Additionally, there are significant
similarities between the two cagbsit justify reasoned deferenmeJudge Conti’s construction.
The Body Media defendants in the earlier casp@sed a practically identical construction for
“within environmental tolerance” as Nintendossan the case currently before the C8uttike
Nintendo, Body Media cited variousn&of the patent that indiead associated abnormality or
dangerousness with the concept ¢étance, but like the '796 pateaitissue in this case, all of
the references relied on weretie specification, not the claim8ody Media90 F. Supp. 3d at
428. Body Media similarly relied on a singlespage in the specification of the 481 patent
(which also appears in the '7@atent) that provides the basis for the “damaging, destructive,
crippling . . .” language in Mitendo’s proposed construction.

With regard to its first proposed constiioa, Nintendo has not pvided a strong reason

for departing from Judge Corgitonstruction. Thedlirt is generally bund to construe the

8 Compare Body Medj®0 F. Supp. 3d at 425 (“[N]ot so abnormal so as to be damaging, crippling,
harmful, injurious or otherwise alarming or, possibly, distressing to the bodytH)ECF No. 115 at 9

(“Not so abnormal as to be damaging, destructivpptirig, harmful, injurious or otherwise alarming or,
possibly, distressing to the body relative to the physical system in which the body is located.”). Note that
the court inBody Mediadid not consider Nintendo’s alternative construction proposed in its supplemental
briefing.
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terms as they are defined irethpecification, but th€ourt may not “import limitations from the
written description into the claimsPhillips, 415 F.3d at 1323. A particular written
embodiment appearing in the specification oitten description “may not be read into a claim
when the claim language is broader than the embodim&uiperGuide Corp358 F.3d at 875.

In this case, there is no dispute that the $gation of the '796 patenhcludes the “damaging,
destructive, crippling, henful, injurious, or otherwise alaring or, possibly, distressing to the
body” language proposed by Nintendo, but this langigget present in the claims themselves.
Additionally, the languagsurrounding descriptions of movente being evaluated for tolerance
after it is determined that they are abnormdicate that they are examples; the specification
states that “[flor example . . . a communications device detects a body movement that signifies
the occurrence of a potentiallyrdgerous event (e.g., dlj@ 796 Patent aR:27-30. Nintendo
cites to various embodiments of the inventiosupport of its proposed language. However, the
claim language is broader thémat urged by Nintendo; theatins reference a “potentially
dangerous event” in only two dependent claiarsd the independent claims—the only claims
that contain the contested phrase “within enwinental tolerance”—contain no such limitation.
See idclaims 6, 13. Accordingly, the limitations tbfe particular written embodiments pointed
to by Nintendo cannot by read into the clabmacause the claim language is broader than the
embodiment. Furthermore, under the doctrine aheldifferentiation there is a presumption that
“an independent claim should not be condras requiring a limitation added by a dependent
claim.” Curtiss-Wright Flow Control Corp. v. Velan, Iné38 F.3d 1374, 1381 (Fed. Cir. 2006).
Claim differentiation thus support®ncluding that thépotentially dangerousvent” required by
dependent claims 6 and 13 are not requirethbyndependent claims 1 and 10 where “within

environmental tolerance” appears.
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With regards to its alternative propossahstruction, Nintendo qeiests that iLife’'s
proposed construction be altered, first todify “acceptable based amiteria” by adding “to
determine whether such movements are ababirand second, to remove the phrase “and
application.” These proposed chasgell each be addressed in turn.

1. “Acceptable Based on Criteria To Determine Whether Such
Movements Are Abnormal”

Nintendo argues that the invention detects moves#hat are out of Glerance” or are in
some way “abnormal,” and does not merely detdetn a movement passes a certain threshold,;
accordingly, it wants to add language to clatifat “acceptable” distinguishes between normal
and abnormal events. Nintendo points to varjarss of the specification for support, which
reference embodiments of thevention that evaluate bodyovement as being normal or
abnormal.E.g.’796 Patent at 3:6—11 (“The processopisferably programmed to distinguish
between normal and abnormal accelerative event}.. During the claim construction hearing,
Nintendo argued that the word “acceptableghsling alone, lacks sufficient mooring to the
patent, and thus, relying on tRederal Circuit’s decision i@urtiss-Wright the construction
requires additional clarification using abnormality language from the specification.

In response, iLife argues thatithin environmental tolenace” does not incorporate an
abnormality determination, and that to do smuld improperly incorporate limitations from the
specification into the claim terms. Specifically, iLife highlights how all references to normality
or abnormality in the specification are examplepraeferred embodiments. In this regard, iLife
urges the Court to follow Judge Conti’s coastion, in which iLife argues she considered and
rejected the argument for abnormality.

The Court finds iLife’s argument to be moregqasive. iLife’'s broa characterization of

the “within environmental tolerance” as beingpdadent on criteria specified by the environment
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—rather than notions of normal or abnormal movements—is supported by the claim language,
which is broad; for example, claims 1 and 10 describes a processor that senses an “accelerative
event characteristic to thereby determinesthler said evaluated body movement is within
environmental tolerance,” and does not incladg limitations on “environmental tolerance” or
what sort of criteria is used to evaluaterieonmental toleranceThe only instances of a
limitation on the type of system being evaluabedhe criteria informing the system are in
dependent claims 4 and 13, whibscribe a variation of the teat in which the evaluated body
movement signifies a potentially dangerous évérnerefore, Nintendo’s suggested change
would create an additional limitation on the independent claiaishie criteria for evaluating
whether a movement is within environmeritdérance must be based on use of the words
“abnormal” and “normal” discussed in the specification, which is improper.

The '796 patent clearly contemplates thétitance determinatiordo not always invoke
considerations of normality, butlyanstead on varying potentialitaria that will change given
the environment for which the body movement imgevaluated. “Acceptable,” in this regard,
could be exchanged for any number of othg¢ecves signifying that a movement satisfies
some criteria in whatever environment it is being evaluitdddge Conti made a similar
conclusion in her analysis of this term in th814patent, in which sheoted that “[s]imply put,
and from a layman’s perspective, tolerabid acceptable are synonyms; as are permissible and

allowable.” Body Media90 F. Supp. 3d at 431.

° This characterization is supported by the djmation, which uses “acceptable” and “normal” as

interchangeable synonyms in the contefxa fall detection environment:
These [prior art] methods however fail to discaprmal, or acceptable, changes in levels
of body activity. Stated another way, the foregoing fall detection methodologies provide
no position change analysis and, thereforenoaidetermine whether a change in position,
once attained, is acceptable or unacceptable.

796 Patent at 1:53-58.
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Thus, while in certain embodiments of tiwention, a movement may be evaluated for
whether it is normal or abnormal, it is not the casedhiatyembodiment will consider whether
a movement is normal. For instance, the spextiba of the '796 paterttescribes applications
of the invention to cargo mdoring and tactical maneuver mitoring, and discloses that the
processor may be programmed to distingtidher physical characteristics, including
temperature, pressure, force, sound, light, redgtsition, and the like.”796 Patent at 3:11—
25. ldentical language appeared in the '481rgateading Judge Conti to note that, in these
embodiments:

[llntolerance need not indicate that thmtly,” i.e., the packager the soldier, has

been harmed. A package can tip overjolvithe shipper may not prefer, allow,

accept, or permit, but not be injured ordistress. Likewise, a particular level of

sound could be deemed unacceptable, but not harmful, as, for example, in a

classroom. The patent’s disclosure otdé variant applications reflects that
intolerable events need not be harmful.

Body Media90 F. Supp. 3d at 430.

The Court finds that Judge Conti’'s explaoatis equally compelling in the context of
making abnormality determinations. A package can tip over, which the shipper may not prefer,
allow, accept, or permit, but nbe abnormal in its movement. A particular level of sound in a
classroom may be considered unacceptable fbyr ldasons, but not necessarily be abnormal.
Accordingly, the Court declines to incorporateormality determination into consideration of
environmental tolerance, and instead follalgige Conti’'s decision to use “acceptance” in
construing this term.

During the claim construction hearing, Ninti® relied on the Federal Circuit’s decision
in Curtiss-Wrightfor its argument that “acceptable” mims tethered to the specification by
incorporating an abnormality determiizgn. However, the Court finds th@urtiss-Wrightcan

be distinguished from the current case Clmrtiss-Wright the patent described a system for
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removing solid coke from an oil drum, in aopess generally known as de-heading. 438 F.3d at
1375. The patent’s specificationsgeibed deficiencies in the priart, specifically that the

patent was an improvement over conventiamams because it permitted de-heading to occur
without the removal of thentire drum head unitid. at 1378. The specifation “associate[d]

the adjustability of the live Exded seat with that criticaspect of the invention.Id. at 1379.
Specifically, “the patent stressithat adjustment occurs during operation and without removal
of the head unit.”ld.

Under an apparent theory of clainffdrentiation, the district court i@urtiss-Wright
construed “adjustable” to mean that the livaded seat could be changed in a manner “not
limited by any time, place, manner, means of adjustmentld. at 1378 (internal quotation
marks removed). However, the Federal Circenversed, holding that the district court had
placed “too much emphasis on the ordinary megoi ‘adjustable’ without adequate grounding
of that term within the context of the specificationd. The specification “consistently, and
without exception, describe[d] adjustment that occurs during the operation of the de-header
system,” and the trial court’s decision to construe “adjustable” according to plain and ordinary
meaning, “which includes a structure that regsidismantling of the [drum head] valve to
perform the adjustment, [found] no support in the dvemntext” of the patent’s specification.

Id. at 1379.

In the current case, the specification does“consistently, ashwithout exception”
describe environmental tolerance as depending determination of abnormality. Although
Nintendo is correct that the esgification makes frequent refeiee to abnormal movements as
falling outside of environmentallgrance, it also refers to environmental tolerance indicia not

related to whether a movement is normal or abnoriBaj, ‘796 Patent at 3:32-44; 6:52-59;
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9:47-54; 10:2-9. Accordinglyurtiss-Wrightdoes not control in this case.
2. “And Application”

Removing the phrase “and applicationdrn the proposed construction, Nintendo
contends, prevents the introduction of languageish&iperfluous to the language of the claims.
iLife responds by arguing th#te '796 specification “makes clear that tolerance decisions are
environment and application specific.” EQlo. 119 at 4. However, during the claim
construction hearing, iLife conceded that inadasof “and application” was not necessary for
inclusion.

When construing claim terms, the Court flsiks to the plain language of the claims.
The word “application” does naippear in the patent’s claimgnstead, the disputed term
“within environmental tolerance” is used onlyrglation to the environment in which the body
movement is being evaluated—i.e., the “conditiand influences” that determine behavior.
The plain language of the claims does na¢atly support adding “anapplication” to the
proposed construction.

The specification does, however, refer tst@mces where the acceltive event criteria—
i.e., the criteria that is applied in tolerartmerminations—is defindaly the specific application
of a preferred embodiment, and not justehgironment in which the body is located.g, '796
Patent at 3:47-50 (“[I]n an assistance moni@mpplication, the sensor may repeatedly sense
dynamic and static acceleration of the body anflural axes and generate output signals
indicative of the measurements.it); at 3:42—-47 (“[The] processor égerable to process sensed
accelerative phenomena as a function of at least one acceleraitelearacteristic, and that
such characteristiasill largely be defined by the specific glgcation.”). In other words, some

preferred embodiments describedhi specification supportétusion of “and application,”
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because the accelerative event ahtaristics and criteria arefdeed by the application of the
preferred embodiment, and nost the environment.

However, there is also languatiat indicates that “envanment” implies consideration
of the application for which the invention isibbg used, or even that the terms “environment”
and “application” are interchangeable. For ins&rn an embodiment of the invention used for
assistance monitoring, the specification dessrthe environment as being an “assistance
monitoring environment.”ld. at 3:37-42 (“[T]he preseirtvention broadly introduces
systems . . . that evaluate mowent of a body relative to an environment, which in the above-
given example is an assistance monitoring envirent.”). Other partsf the specification
describe how the invention evaluates body movemeelative to different environments, in
which the environment is different dependingtio@ application for which it is being usefdl. at
3:15-21 (“It should be noted that the relevantiemmment may be statically or dynamically
represented. The sophisticatioihany such representation may be as complex or as
uncomplicated as needed by a given appbecate.g., disability, injuyr, infirmity, relative
position, or other organic assistance monitgraaggo or other transptamonitoring; military,
paramilitary, or other tactical maneuver monitoring; etciyl’)at 8:25-30 (“[S]uitable alternate
embodiments of system 11 for evaluating moverméatbody relative to different environments
may likewise be implemented in accordance whthprinciples hereof, such as for relative
position, other assistance momit, transparent monitoringactical maneuver monitoring
etc.”). In these examples, the environment app& change depending on the application the
system is being used for, be it assistanceitong, cargo or other traport monitoring, etc.
Thus, there is also supporttime specification that the terfanvironment” with regards to

tolerance decisions broadly includes coesation of the appiation at issue.

43



The specification, therefore, appears to supipattt inclusion and exclusion of the term
“and application.” What is determinativedeciding this claim@nstruction is whether
“environmentand applicatiofi imposes an additional limitation such that the specific application
mustbe considered in every embodiment of itheention, or whether consideration of the
application is allowed but not mandatory. ifigpose an additional limitation would be
improper, because it woulthport a limitation from the written description into the claims,
which do not reference considéion of the applicationSee Phillips415 F.3d at 1323.

However, he patent’s specification clearly contempkathat decisions garding tolerance will
depend on both the environment and the applicatiot, [c]laims must always be read in light
of the specification.”SimpleAir, Inc. v. Sony Ericsson Mobile Comr820 F.3d 419, 429 (Fed.
Cir. 2016) (citingPhillips, 415 F.3d at 1315). In adopting a cioastion that includes reference
to the invention’s applicationudge Conti followed this latteparoach, explaining that “[t]he
'481 Patent explains that ‘emenmental tolerance’ is a futian of the application and the
environment and ‘would likely be very differefiar a monitored body of an elderly person with a
heart condition, a toddler, a box in a freight @acpntainer of combustible gas, etcBbdy

Media 90 F. Supp. 3d at 430.

Although Judge Conti’s decision is persuasivéharity, the Court is noinclined to read
what it perceives to be an additional limitationnfrthe specification into the claim terms. The
Court instead concludes that tieem “environment” is broadn®ugh to include consideration of
the specific application, artlerefore adopts Nintendo’s suggested modification of iLife’'s
proposed construction not to inclutind application.” The patestates that “environment” is
“defined broadly as the conditions and the infleesithat determine the behavior of the physical

system in which the body is located.” '796é&H at 2:43—-45. In the Court’s opinion, the
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condition and influences of the environmeruld take into accourthe application being

considered. And, as discussed, the speatibin appears to pport this conclusion.

Additionally, although th&ourt is not bound to follow or take guidance from the PTAB’s
decisions, the PTAB in the '796 patent IPR proceeding adopted iLife’s proposed construction for
“within environmental tolerance,” but declinedit@orporate “and applation” into the final
construction. 2015IPR-00109, Paper 12, at 13.

For the foregoing reasons, the Court defines “within environmental tolerance” to mean
“acceptable based on criteria including a spedifialue given the environment for which body
movement is being evaluated.”

V. CONCLUSION

For the foregoing reasons, the COAROPTS the claim constructions as set forth above.
The parties may not refer, dirgcor indirectly, to each other’s claim construction positions in
the presence of the jury. Likgse, the parties are orderedréfrain from mentioning in the
presence of the jury any portion of this opiniother than the actual definitions adopted by the
Court.

SO ORDERED.

February 9, 2017.

ARAM G. LYKNN dJ
I{EF JUDGE
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