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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
HARDY JONES,
Plaintiff,
V. Civil Action N0.3:14-CV-2218-L

PATE REHABILITATION
ENDEAVORS, INC,,

w W W W W W W W W W

Defendant.

MEMORANDUM OPINION AND ORDER

Before the court is Plaintiff’s Motion for New Trial or &dter or Amend Judgment (Doc.
107), filed January 12, 2017. After careful consideration of the motion, response, record, and
applicable lawand for the reasons stated herein, the aemtesPlaintiff’s Motion for New Trial
or to Alter or Amend Judgment.
l. Background

Plaintiff Hardy Jones (“Plaintiff” or “Jones”) filed this action against Defendant Pate
Rehabilitation Endeavors, Inc. (“Defendant” or “Pate”) on June 1¥4.2Qones amended his
complaint on February 25, 2015, asserting claims for sex discrimination in violafiotheo¥I1
of the Civil Rights Act of 1964; age discrimination in violation of the Age Discratndm in
Employment Act (“ADEA"); and retaliation under the ADEA and Title VII.

On June 17, 2016, the court granted in part and denied in part Pate’s sundgargrju
motion. Specificallythe court granted Pate’s summary judgment motion with respect to Jones’s

Title VII sex discrimination and retaliation claims, and his ADEA retaliation ¢laimd dismissed
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these claims with prejudice. The court denied Pat@ismary judgment motion with respect to
Plaintiffs ADEA discrimination claim, and it proceeded to trial.

The trial took place before the court and a jomDecember 78, 9, 12 13andL4, 2016
The jury found in answer to Question No. 1 that Jonesididorove by a preponderance of the
evidence that, but for his age, Pate would not have discharged him on December 11, 2013. The
court entered a final judgment in favor of Pate in accordance with its MiedwraOpinion and
Order (Doc. 57) and the jury verdict. The judgmeadjudgedordered and decreethat Jones
take nothing against Pate; that the action be dismissed with prejudice; that all lalloasib be
taxed against Joneand that all relief not granted in the judgment was denied.

Jones stagethathis motion is brought pursuant to Federal Rules of Civil Procedure 59(a),
59(e), and 60(b). Pl.’s Mot. for New Trial 1. Plaintiff also states that akkeihatively asserting
that judgment as a matter of law should have been granted in his favor. In his motiontioainew
or to alter or amend the judgment, Jones contends that: (1) the jury’s verdictlisadesiaryto
the evidence and that he proved his ADEA claim by a preponderance of thecev{@grihe
evidence at trial established that Pateasongor firing Jones wrefalse and shown to be a pretext
for intentional age discrimination; and (3) the jury based its verdict on evidence notécdhe
and was unduly influenced Ipgrniciouscomments made by the court. For the reasons that follow,
the court disagrees. Because Plaintiff misapprehends, misappliesisinterprets #hevidence,
and takes matters out of context, the court will not expend scarce judicialcessaddressing
each ofhis misconceptions and red herrings. The cowbtds it attention to whyPlaintiff's

motion is without merit.
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Il. Standards
A. Motion for New Trial — Rule 59(a)

A court, upon motion, may “grant a new trial on all or some of the issues” to any party
after a jury trial, for any reasons for which a new trial has heretofore baetedyin an action at
a law in federal court.” Fed. R. Civ. P. 59(a)(1)(A). New trials magrbatedf a district court
determines that thevérdict is against the weight of the evidence, the damages awarded are
excessive, the trial was unfair, or prejudicial error was committed in its couiSmith v.
Transworld Drilling Co, 773 F.2d 610, 613 (5th Cir. 1985) (footnote and citations omitted). The
appeals court reviews the denial of a motion for trial for an abuse of discretiatistéct court
abuses its discretion by denying a new trial ‘only when there is arugdabisence of evidence to
support the jury’s verdict.”Wellogix, Inc. v. Accenture, L.L,F7.16 F.3d 867, 881 (5th Cir. 2013)
(citations omitted). If the evidence at trial is legally sufficient to support tysjuerdict, a
district court does not abuse its discretion by denying a motion for new@mna Beacon In<o.
v. T. Wade Welch & Asso¢c841 F.3d 669, 676 (5th Cir. 2016) (citations omitted). The appeals
court is to view the evidence “in the light most favorable to the jury verdfellogix 716 F.3d
at 881 (quotingSeidman v. American Airlines, In@23 F.2d 1134, 1140 (5th Cir. 1991)A
motion for new trial must clearly show that “a manifest error of law” occlatelde trial. Simon
v. United States891 F.2d 1154, 1159 (5th Cir. 1991) (citation omitted).

B. Motion to Amend or Alter Judgment — Rule 59(e)

A motion to alter or amend the judgment under Rule 59(e) “calls into question the
correctness of a judgment.Templet v. HydroChem Inc367 F.3d 473, 478 (5th Cir. @0)
(citation omitted). Suclmotion “must clearly establish either a manifest error of law or fact or

must present newly discovered evidenc&larseilles Homeowners Condominium Ass’n Inc. v.
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Fidelity Nat'l Ins. Co, 542 F.3d 1053, 1058 (5th Cir. 2008) (citation omitted). It may not be used
to relitigate issuethat were resolved to the movant’s dissatisfactibarsythe v. Saudi Arabian
Airlines Corp, 885 F.2d 285, 289 (5th Cir. 1989). A Rule 59(e) motion may not raise arguments
or present evidence that could have been raised prior to entry of juddgsimam. v. United States
891 F.2d 1154, 1159 (5th Cir. 1990) (citation omitted).

District courts have “considerable discretion in deciding whether to graleny a motion
to alter a judgment.”Hale v. Townley45 F.3d 914, 921 (5th Cir. 1995). In exsngg this
discretion, a district court must “strike the proper balance between ¢deforefinality and the
need to render just decisions on the basis of all the facts.With this balance in mind, the Fifth
Circuit has observed that Rule 59(e) “favor[s] the denial of motions to alter adaamjedgment.”
Southern Constructors Grp., Inc. v. Dynalectric C&.F.3d 606, 611 (5th Cir. 1993). Stated
another way, “[r]leconsideration of a judgment after its entry is an extraprdemedy that should
be used sparingly. Templet 367 F.3d at 479.

C. Motion for Relief from a Judgment or Order — Rule 60(b)

The applicable federal rule provides as follows:

On motion and just terms, the court may relieve a party or its legal
representative from a fingudgment, order, or proceeding for the following
reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence, could
not have been discovered imeto move for a new trial under Rule 59(b);

3) fraud (whether previously called intrinsic or extrinsic
misrepresentation, or misconduct by an opposing party,

(4)  thejudgment is void;

(5) the judgment has been satisfiedleased or discharged,; it is based
on an earlier judgment that has been reversed or vacated; or applying it

prospectively is no longer equitable; or
(6) any other reason that justifies relief.
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Fed. R. Civ. P. 60(b)(1(6). Although Jonesites this rule as a basis for bring his motion for
new trial or to alter the judgment, he fails to cite the particulasestitonon which he is relying.
Thus, the court does not know Jones’s basis for invoking Rule 68&)ones fails to explain
why he is entitled to relief under this rule, the court will deny his motisofar as he requests
relief under Rule 60(b).
D. Judgment as a Matter of Law — Rule 50(a)
This rule provides in relevant part:
(@) Judgment as a Matter of Law.
(1) In General. If a party has been fully heard on an issue during a jury
trial and the cort finds that a reasonable jury would not have a legally sufficient
evidentiary basis to find for the party on that issue, the court may:
(A) resolve the issue against the party; and
(B) grant a motion for judgment as a matter of law against the
party on a claim or defense that, under the controlling law, can be maintained or
defeated only with a favorable finding on that issue.
(2) Motion. A motion for judgment as a matter or law may be made at

any time before the case is submitted to the jurye Motion must specify the

judgment sought and the law and facts that entitle the movant to the judgment.
Fed. R. Civ. P. 50(a).

The court does not recall Plaintiff moving for judgment as a matter of law. Inveny, e
Jones did not satisfy theteandardthat would entitle him to judgment as a matter of law, as there
was no reason for the court to conclulkatthe jury would not have a legally sufficient basis to
find for Pate on the issue of intentional age discrimination. As the courtxptamss,this was a
classic jury case that largely turned on the credibility of the witnessesevidence was not so
convincingand stronghat the court could have granted judgment as a matter of law on behalf of
either party, which is why the court denied Pate’s Rule 50 motion. AccordingintifPkai

argument that the court should have granted judgment as a matter of law in his fatioous$ wi

merit.
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. Discussion
A. Motion for New Trial

1. Whether the Verdict was Against the Great Weight of the
Evidence

In support of his contention that the jury’s verdict is clearly contrary teviltence, Jones
discusses and summarizes what he believes the testimony of eleven withasdishest These
witnesses are Om&urey, Hardy Jones, Joe Jonesinian Bell, Barbara Geising, Kent Hayden,
Anna McDonald, Jackie Graham, Sandra Gonzalez, Arrie Alberty, and Kent Bogtaa.
determination of whether Hardy Jones was a victim of intentional age disdronihaned on the
credibility or believability ofthe withesses who testified. The reason the court denied Pate’s
summary judgment motion on Plaintiff's age discrimination chaias because determined that
Jones had raised a genuine dispute of material fact regarding pretext and thatuRhteavweod
convince a jury that the reasonreasongor Jones’s dischargeesenot a pretext for intentional
age discrimination.

In its Memorandum Opinion and Order regarding age discrimination and pretext, the court
held as follows:

The court now turns to thssue of pretext. The court has to decide whether

Pate’s stated reason was pretext for intentional age discrimination. A ddse a

plain reading of the Policy does not square with the actions taken by Defendant.

With respect to the section of the Politwat classifies a person who has three

accidents within a thregear period as “unacceptable,” a plain reading indicates

that it applies only t@pplicantsand for a period of thregears “from the date of

application.” Nothing in the record states, or ewvgimates, that this Policy applies

to a driver who has worked for Defendant once the tiheae period has elapsed.

In other words, Defendant has failed to explain to the court why its inartfulbgdraf

Policy even applied to Jones. In its reply, Patkes a feeble attempt to do so by

stating that the Policy “contaimsgoingrequirements for drivers.” Def.’'s Reply 1.

The Policy itself does not support Pate’s argument. Without explanation, Defendant

applies this Policy to a “moving” or “rolling” thregear period in which a driver
has three or more accidents, notwithstanding the absence of any support in the
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record for this application and interpretation. Defendant states unequivocally that
Jones “was terminated for cause for a violation of company policy; nametyg, bei
involved in three accidents within a thrgggar period of time.” Def.’s App. 6 1

13. There may be legitimate reasons for which Plaintiff was terminated, but the
reason relied on and explained by Defendant is not supported by the record.
Moreover, a younger driver, Alberty, héalr accidentsithin atwo-year period

and he was not terminated by Defendant for violating the Policy. Pate’s averment
that Albertywas not discharged because it did not know that he had four accidents
within a twoyear period may ultimately be believed by the trier of fact, but the
statement certainly raises issues of credibility at this stage regéaingimeal reason

for Jones’s discharge. Specifically, that an employer would not have knowledge of
its employment records is an explanation that requires examination by a jury.

In light of Pate’s wrongful interpretation and application of its Policy, and
its failure to discharge yourger driverwith four violations in awo-year period
a reasonable jury could disagree that Defendant’s stated reason forffBlainti
discharge was the true or real reason for terminating him, and find that thie state
reason was pretext for intentional adjecrimination. If the Policy had provided
that a driver would be classified as unacceptable for being involved in three
accidents inany threeyear period, this might present a different result as to a
genuine dispute of material fact. Perhaps, thi® Rate has historically applied
and interpreted the Policy, but such application and interpretation are clearly
contrary to its plain language. Ultimately, Defendant may convince a jury that its
reason or reasons for discharging Plaintiff were not axyiréte intentional age
discrimination; however, since there is a genuine dispute of material fact &s to th
true reason for Plaintiff's discharge, summary judgment is not appropriatéisnd t
claim must be decided by the jury. Accordingly, the court will deny dismissal of
Plaintiff's age discrimination claim.

Ct.’s Mem. Op. & Order 120 (Doc. 57)(footnote omitted). From thplain reading of this
language, it is obvious that the resolutiminwhether Jones was the victim of intentional age
discriminationrested primarily, if not solely, on whom the jury found to be more credible or
believable.

With respect to Credibility andNumber ofWitnesses,” the court instructed the jury as
follows:

It is the function of the jury to determine the credibility or believability of
each witness and to determine the weight to be given to the witness’s testimony.

Consider all of the circumstances under which the witness testified: the rdigdions
of the witness to the parties in this case; the interest, if any, thessihas in the
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outcome of this case; the witness’s appearance, demeanor, and manndyioftesti
while on the witness stand; the witness’s apparent candor and fairness, ok the lac
thereof; the reasonableness or unreasonableness of the witness’s testimon
opportunity of the witness to observe or acquire knowledge concerning the facts to
which he or she testified and the extent to which the witness is contradicted or
supported by other credible evidence. You will rely on your own good judgment
and canmon sense in considering the evidence and determining the weight to be
given it. You may, in short, accept or reject the testimony in whole or in part of
any witness.

Even though a witness may be a partshwaction and, therefore, interested
in its outcome, the testimony may be accepted if it is not contradicted by direct
evidence or by any inference that may be drawn from the evidence, if you believe
the testimony.

The testimony of a single witness, that produces in your minds the belief in
the likelihood of truth, is sufficient for the proof of any fact, even though a greater
number of withesses may have testified to the contrary, if you believe thisswi
and have considered all the other evidence. In other words, the weight of the
evidence isot necessarily determined by the number of witnesses testifying as to
the existence or nonexistence of any fact. You may find the testimony oflarsmal
number of witnesses as to any fact is more credible than the testimony of a larger
number of witnesses to the contrary.

A witness may be discredited or “impeached” by contradictory evidence,
by a showing that he or she testified falsely concerning a material mattsr, o
evidence that at some other time the witness said or did something, or faitgd to
or do something, which is inconsistent with the present testimony of that witness.
If you believe that any witness has been impeached, it is your exclusive province
to give the testimony of that witness such credibility or weight, if any, as ydu th
it deserves.

You should keep in mind, of course, that a simple mistake by a witness does
not necessarily mean that the witness was not telling the truth as he or she
remembers it, because people may forget things or remember other things
inaccurately; therefore, if a withess has made a misstatement, you need only
consider whether that misstatement was an intentional falsehood or simply an
innocent lapse of memory; and the importance of that may depend on whether it
has to do with an important factor or with only an unimportant detail.

Ct.’s Charge to the Jury 3-4 (Doc. 103).
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Further, with respect to “Evidence and Inferences,” the court instructedayhesjfollows:

Generally speaking, there are two types of evidence that a jury may consider
in properly finding the truth as to the facts in this case. One is direct evidence
such as theestimony of areyewitness. The other is indirect or circumstantial
evidence—the poof of a chain of circumstances that point to the existence or
nonexistence of certain facts. As a general rule, the law makes no distinction
between direct and circumstantial evidence but simply requires that thienpiry
the facts from the evidencepth direct and circumstantial.

While you must consider only the evidence in this case, you are permitted
to draw reasonable inferences and deductions from the evidence. The expression
“to draw an inference” means to find that a fact exists based oh gfraaother
fact. An inference may be drawn only if it is reasonable and logical, not if it is
speculative Therefore, in deciding whether to draw an inference, you must
consider all the facts in the light of reason, common sense, and experience. After
you have done that, the question whether to draw a particular inference is for you
to decide.

Id. at 5.
Finally, with respect to “Burden of Proof,” the court instructed the jurplé®is:

The burden is on Hardy Jones in a civil action such as this to prove every
essentiaklement of his respective claims by preponderance of the evidence,”
unless | direct you otherwise on a specific issue. A preponderance of the evidence
means such evidence that, when considered and compared with that oppipsed to
has more convincing force and produces in your minds a belief that what is sought
to be proved is more likely true than not true. In other words, to establish a claim
by a “preponderance of the evidence” merely means to prove that the claim is more
likely so than not so.

In determining whether any fact in issue has been proved by a
preponderance of the evidence, you may consider the testimony of all the witnesses,
regardless of whom may have called them, and all the exhibits received in evidence,
regardless of whom may have introduced them. If the proof should fail to establish
any essential element of Hardy Jones’s claim by a preponderance of #ecevid
you mustfind against him with respect to that claim.

Id. at 6.
In this case, the jury considered and weighed the evidence in favor of Pate and gpparentl

determined that Plaintiff's withnesses were less credible than those of Defekfddters regarding
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credibility and the weight to be given to exhibitsdahe testimony of witnesses are vitithithe
exclusive province of the juryin ruling on Pate’s summary judgment motion, the court explicitly
explained why summary judgment was not warranted. At trial, Pate’s evidesoeugh stronger
than thait presented at the summary judgmstiaige Pateexplained to the jury’s satisfaction why
another driver, Alberty, was ndischargedor having four accidents in a twgear periocandwhy
Jones was dischargéat his accidents The jury apparently accepted the explanation. Moreover,
the jury wasconvinced that Jones’s discharge did not occur but for his age.

This was a classic jury case with competing and conflicting testimony thatyheaj to
resolve. The court cannot say that the jury’s verdict is against the great wéitjie evidence,
and it concludes that the evidence was sufficient for the jury to render a verdwbriofdate.

To warrant the granting of a new trial, Jones must establish that “themeaissolute absence of
evidence to support the jury’s verdictOneBeacon 841 F.3d at 676. Jones falls woefully short
of meeting this standard, as the evidence, viewed in the light most favorableuxy therglict, is
clearly not against the great weight of the evidence. Accorditigs/ground cannot serve as a
basis to gant a new trial.

Plaintiff contends that the evidence at trial established that Pate’s reasdisstarging
Jones were false and pretext for intentional age discrimination. The coats thje argument,
as this is Jones’s take on what the evidence established. Jones apparenthe tagsion that
Pate’s application and interpretation were not consistent with the languagj@abcy for drivers.
Even if this is true, a discharge that is arbitrayoneous, subjective, or unfair is not a violation
of the ADEA as long as the discharge was not because of the employee’ Biggéoveki v.
American Airlines, In¢.851 F.2d 1503, 1508 (5th Cir. 1988). Based on the evidence submitted

andthereasonable inferense¢hat could be drawn from the evidence, the court has no pause in
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concluding that the jury could have reasogdblind that Plaintiff failed to establish that Pate’s
reasons for dischargirigm asan unsafe driver were pretextual. Accordingly, the court concludes
that the jury was well within its authoyito find that Jones failed to establish pretext.

2. Pernicious Comments by the Courand Objections of Defense
Counsel

Jonegontends that the jury based its decision on evidence not in the recdhdibeias
unduly influenced by perniciousomments made by the coand objections made by defense
counsel The court finds these arguments wholly lacking in merit, as they areppuirsed by the
recordand are based on sheer speculation and conjecture.

Plaintiff accuses the court ofdtructing his counsel “to hurry up and to move fasiering
her questioning of the witnesses. Jones further contends that the jurors “missednéiaytestia
of the testimony of the first set of witnesses and requested the courtrtwtimstunsel fothe
plaintiff to move more slowly so that they could understand.” Pl.’s MotQttfier than Plaintiff’s
statement, there is nothing in the record that even intimates that the jury nsststaatialpart
of the testimony of the first two withesse®nce again, this is an unsupported assumption by
Plaintiff.

The court held a bench conference and informed Plaintiff's counseththgury had
difficulty understanding her because of her accentbmuhuse she waalking “too fast.” The
court informed Plaintiff’'s counsel of the jury’s concern so that she could reb#fgituation.
Plaintiff's counsel has an acceanhd she had a tendency to talk rapidly. The court’'s admonitions
to Plaintiff's counsel to move the case alorgr@not directed toward the pace of counsel’s speech
but the long delayy which are ot reflected in the transcripthat often followed many of the

guestions asked by counsel. The long pauses after many questions unnecessadlyhactiagke
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Plaintiff doesnot mention tk long delaysn which his counsel engaged after asking question
The court’s admonitions came only after this pattern had occurred over a period.of ti
Moreover, the court specifically instructed the jury regarding objecbgncounsel and
any beli¢ it may have thought the court had about the facts of the case. In this thgardurt
instructed the jury as follows:
You must not consider or be influenced by the fact that during the trial of
this case, counsel have made objections to some td@dtimony, as it is their duty
to do so; and it is the duty of the court to rule on those objections in accordance
with the law. Any evidence to which an objection was sustained by the court, and
any evidencehat was stricken by the court, must be entirely disregarded and not
considered by you for any purpose. You are not bound by any opinion that you
might think the court has concerning the facts of this case, and if | have in any way
said or done anything that leads you to believe that | have any opinions about the
facts in this case, you are hereby instructed to disregard it. Further, notliegan t
instructions to you is made for the purpose of suggesting to you what verdict | think
you should find.
Ct.’s Charge to the Jury 2 (Doc. 103). The talso instructed the jury that “the statements and
arguments of counsel are not in evidendéd.”at 1. The court’s instructions to Plaintiff's counsel
regarding the pace of the trimere not prejudicial and were only directed at his counsel so that th
trial could move along expeditiously. This action was not a complex casecantdary to
Plaintiff's assertiondt should have taken no more than four daysy. The court knew from the
onset that Plaintiff's counsel was not that familiar with trying cases in fedeual. c At the
beginning of the trial, Plaintiff's counsel acknowledged that she had never delgatg in federal
court and, per her request, the court patiently explained the process to her. Fuithgf,drla
not file his exhibits in accordance with the court’s scheduling order. Plamtiply filed his
summary judgment exhibits as trial exhibitghich werefiled not in accordare withthe court’s

scheduling order. Despite this oversight, the court allowed Plaintiff to conesetrtor and file

his trial exhibits out of time, even though Plaintiff could not articulate a satisfacason for
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failing to comply with the court'schedulingorder. In the final analysishe court’s statements
were directed toward Plaintiff because the evidence discussed or soughtttodweced was not
relevant or violated Federal Rule of Evidence 403 in that it was unduly prejudiesatumiative,
caused undue delay, or wasted time. The court has a duty to control the presentatdanoégevi
Fed. R. Evid. 611(a), and this is all that it did when it made evidentiary rulings reganei
evidence.The alleged pernicious comments by the court and defense counsel’s objections are not
grounds to grant a new trial.
3. Batson Challenge

In a declaration filed in support of the motion for new tidgintiff complains that an all
white jury rendered the decision against him and that heytimade a challenge pursuant to
Batson v. Kentuckyt76 U.S. 79 (1986), that was erroneously rejected by the court. This argument
is without merit.

Under Batsonand its progeny, “parties are constitutionally prohibited from exercising
peremptory challeges to exclude jurors on the basis of race, ethnicity, or $eixéra v. lllinois
556 U.S. 148, 153 (2009). Batson the Supreme Court outlined a thig®ng test that district
courtis to useo determine whether a peremptory challenge violae&tual Protectiolause
of the Fourteenth Amendment to the United States ConstituBatson 476 U.S. 9388. As the
Fifth Circuit aptly explains:

[t]Jo raise a successfilatsonchallenge, a defendant must first mak@iana facie

showing that the prosecutor used a peremptory challenge to strike a juror on the

basis of race. Second, if the defendant has made such a showing, the prosecution

must then offer a raemeeutral basis for the strike. Finally, the district court must

determine whether the deidant has carried his burden of proving purposeful
discrimination.
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United States v. Thompsdf85 F.3d291, 296 (5th Cir. 2013) (citation omitted). Althousgtson
is a criminal case, its holding applies equally to civil caggimonson v. Leesvilleoncrete Cq.
500 U.S. 614, 616 (1991).

After the parties exrcised their strikes, the court showed counsel the persons who would
be on the eight-person jury and inquired whether there werBatsgnchallenges. The name of
each person to be on the jumas highlighted in greenPlaintiff's counsel stated that she had a
Batsonchallenge regarding Jeremy Harden, an African American. Pate exercised ptpgrem
strike and struck Harden. Harden was fired from his job because of a vehicle aedmignivas
the same issyer onesubstantially similar to thainvolved in Plaintiff’'s case. The court informed
Plaintiff's counsel that Plaintiff had not met his burden to show that Defendaok $tiarden
because of his race aeffectively concluded thaPlaintiff had notmade gorima facieshowing
that Harden was stricken because of his race. The court also held that a vahdexested for
Pate to strike Harden and explaingldy Pate’s striking of Harden was not based on race.

Plaintiff's counsel coutered that Harden admittéldatthe accidentor which he was fired
was his fault and stated that he could consider the evidence fairly. The court ladgealrthat
Harden stated that he could be fairhe court pointed out that whdrasked Harden whédter he
believed that he had been treated failien he was discharged, Hardetdter hesitating,
eventially answered “yes.” The court hetldat Pate’s striking of Harden did not violaBatson
and overruled Plaintiff’'s objection to Harden’s exclusiomfrthe jury. As Plaintiff made no
prima facieshowing that Pate’s challenge to Harden was based on his raBatsomviolation

occurred andBatsoncannot serve as a basis to grant Jones a new trial.
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4. Supplemental Jury Instruction
The jury submitted two questions to the court during its deliberations. The questions were
set forth in the court’'s Supplemental Jury Instruction:
Members of the Jury:

You have submitted the following questions to the court:
Question No. 1. “When was suit filed

Answer: The lawsuit was timely filed pursuant to federal law; therefore,
the date this lawsuit was filed is not relevant to any questions that you aredequi
to answer.
Question No. 2: “Can we get the board showing accidents?”

Answer: The jurymay not obtain a copy of the board showing accidents.
That board is a demonstrative aid used by Pate Rehabilitation in closing arguments.
It was not admitted as an exhibit. Documentation showing the accidents was
admitted into evidence, and you may iesv that documentation as you deem
necessary.

The court directs you to resume your deliberations in accordance with the
Court’s Charge to the Jury and this Supplemental Jury Instruction.

Ct.’s Suppl. Instr. to the Jury 1 (Doc. 102).

After several minwgs of discussion regarding Question No. 1, Plaintiff's counsel stated,
“The court is right; we don’t have any objection to this instruction.” Having stat#édshe had
no objection with respect to Question No. 1, the court is at a ldesney Plaintiff now objects
to the court’s decision not to inform the jury when this action was filed. Plaintifediany right
to objectlaterto the court’s instruction regarding Question No. 1. Further, infgihe jury
when the lawsuit was filed simply was nefevant. Finally, Plaintiff acknowledged that the
instruction was legally correct when Plaintiff's counsel agreed with thet amirto the

appropriateness of the instruction.
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With respect to the boattatshowed theaccidents, Plaintiff acknowledgdsat the court
“correctly refused the jury access to the board.” Pl.’s Mot. for New Trial 18redwer, during
the discussion of Question No. 2, Plaintiff never voiced any objection to the court’s proposed
answer to Question No. 2. Plaintiff's objection appears to be how defense counsdieused t
demonstrative exhibit in front of the jury. The court finds no merit to this angti@e the whole
purpose of using demonstrative exhibits is to assist the jury in understandinghthetsuwees in
the case. Ashe court explained during the trial, demonstrative exhibits are not available to the
jury for viewing during the course of its deliberations. Nothing the court diddiegats answers
to the jury’s questions is a basis to grant a new trial.

Jones als complains that the jury “rushed” its deliberations. In this vein, Plagatiftends
that, because the court allegedly “kept hurrying” his counsel, the jurore ‘iweso much of a
hurry not to ‘waste time’ that they could not take the time to delibenatthe admitted evidence
but wanted to use the shortcut demonstrative aid of the defendant.” Pl.’s Mot. for lé&w8Tri
This argument is without merit and based on rank speculation.

In the Supplemental Instruction, the court informed the jutba$ the demonstrative
exhibit was not in evidence, that they could not view the demonstrative exhibit, that dationent
showing the accidents was admitted into evidence, and that they could review that datoment
as they deemed necessary. Finalhg tourt instructed the jury as follows: “Unless otherwise
directed by the court, during your deliberations you will set your own watréciile, deciding for
yourselves when and how frequently you wish to recess and for how long.” Ct.’s Charge to the
Jury 16 (Doc. 103).

Jones produces not even a scintilla of evidence to support his nonsensical argument that

the jury “rushed” its deliberations because of anything the court had done. As therar{aaks
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any factual or legal support, it cannot serve as a basis for the court t@lgiantf a new trial, or
to amend or alter the judgment.
5. Evidencenot in the Record

Jones contends that the “jury improperly based its decision on information not in
evidence.” Pl.’s Motion for New Trial 2. Plaintiffoes not identify the information to which he
is referring or provide theasis for this contention. This contention is based on camgand
speculation, and the record does not support it. Accordingly, this contention cannot serve as
basis to granPlaintiff a new trial.

B. Motion to Amend or Alter Judgment

The court finds no basis exists to alter or amend the judgment. The court committed no
manifest error of law. Jones is dissatisfied with the result, and he seaeksidate the issue of
intentional age discrimination that was resolved to his dissatisfaction. olineconcludes that
Plaintiff has set forth no basis that warrants adtepr amendhg the judgment. As the court
previously noted, this case was a classic jury case withettiies vigorously presenting competing
and conflicting testimony. That a jury considers the evideassesses the credibility of the
witnesses, and comes to a decision contrary to what a party expects iswotgstéone, grounds
to grant a motion tamend or alter the judgment. Accordingly, the court will deny this motion.
V.  Conclusion

For the reasons herein stattte courtconcludesthat Plaintiff has not sébrth sufficient
legal or factuabases that would entitle him to a new tralthat would cause the court to alter or
amend the judgment. Accordingly, the cadehiesPlaintiff’'s Motion for New Trial or to Alter

or Amend Judgment (Doc. 107).
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It is so orderedthis %h day of May, 2017.

Sam A. Lindsay
United States District Judge
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