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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

HARDY JONES,

Plaintiff,
V. Civil Action No. 3:14-CV-2218-L

PATE REHABILITATION
ENDEAVORS, INC.,

w W W W W W W w w W

Defendant.

MEMORANDUM OPINION AND ORDER

Before the couris Defendant Pate Rehabilitation Endeaydre.’s (“Defendant or
“Paté) Motion for Summary Judgment (Dodb), filed February 16, 2016 After careful
consideration of the motion, brggfappendicesrecord, and applicable law, the cogrants in
part anddenies in part Defendant Pate Rehabilitation Endeavors, #klbtion for Summary
Judgment.

l. Procedural and FactualBackground

Plaintiff Hardy Jones (“Plaintiff” or “Jones’fjled this action againdDefendant orJune
17, 2014 Plaintiff filed his secondamended complaint’/Amended Original Complaint™pn
February 252015. Jones asserts claims for sex discrimination in violation of Title VIl of the Civil
Rights Act of 1964(“Title VII”) ; age discrimination in violation of the Age Discrimination in
Employment Act(*ADEA”) ; and retaliationunder Title VIl and the ADEA Plainiff seeks
compensatory damages for front and back pagntal anguish; loss of enjoyment of lifeut of
pocket expenseand inconvenience. He also sebfaidated damages for malicious and reckless
indifference inpublicly humiliatinghim and discriminating against him; punitive damageyg]

reasonable and necessary attorney’s and experiie@€osts.
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On February 16, 201®&efendanmovedfor summary judgmentPlaintiff filed a response
to Defendant’s motion for summary judgment on March 18, 2016. On April 1, 2016, Defendant
filed a reply in support of its motion for summary judgment and objections to Plaiatiffisnary
judgment evidence. Specifically, Defendant requests that Plaintiff's @&olaf*Declaration”)
be stricken in itentirety as a sham affidaviased on inconsistencies betweenbelarationrand
Jones’s prior deposition testimonfpefendant alsoequests that the court strike the affidavits of
Arrie Alberty (“Alberty”) and Omer Gurey“Gurey”) becausethey contain subjective and
conclusory statements that are not based on personal knowledge. Plainitt flle a response
to Defendant’s objections.

The court now sets forth the facts in accordanith the standard in Section Il of this
opinion. Jonesdhegan is employment with Pate on March 24, 2088 apatient transporterPl.’s
App. 3 194, 5. At the timeJoneswvas hired, he was over forty years old. § 4. Over the course
of his employment with Pate, Plaintiff was involved in several automobile accid@ntdlarch
18, 2009, Jonewasin a company vehicle for his personal use after his scheduled work hours and
was struck by another vehicle that @med ight. Def!s App. 35. Plaintiff received a written
warning for violating company policyd. On April 23, 2012 Jonegshit a parked car while backing
out ofanapartment complexid. at 40. On October 9, 2012, Plaintiff was involved in an accident
in acompany van Thevanwas hit frombehind,and there were three patientstinid. at 39. On
December 10, 2013, Plaintiff was involved in another accident while davwwoegnpany van Id.
at 31. Jones also had a number of written warnings over the course of his empldgina20-

46.
During the times relevant to this civil actiddefendant had in pla@eLicense Verification

Policy (“Policy”) regarding employees who drive as part of their job responsibilities. Dgips A
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14, 15. The Blicy classifial a driver as acceptable, marginal, or unacceptable, based on the
number of accidents or moving violations attributable to him omhigin the past three years
from the date of application. The Policy provided as follows:

Evaluation of Data

The following should be used as a guideline for detangithe acceptability of
drivers:

Acceptable driver:

. No accidents or moving violations in the past three (3) years from the
date of application.

) One accident or moving violation in the past thyears (3) years from
the date of application.

Marginal driver:
. Two (2) accidents in the past three (3) yeavsfdate of application.

. Two (2) moving violations in the past thr¢®) year period from date
of application.

. One (1) accident and one (1) moving violation in the past three (3)
years from date of application.

Unacceptable driver:

. Three (3) or more accidents in the past three (3) years from date of
application.
. Three (3) or more moving violations in the past three (3) years from

date ofapplication.

. Any combination of three (3) or more accidents or moving violations
in the past three (3) years from date of application.

. Any conviction for any one (1) of the following: reckless driving, hit

and run, leaving the scene of an accident, DI, or a felony
involving the use of a motor vehicle within the last five (5) years.
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o Driver[] s license is currently suspended.

o Driver has restriction dfjOccupational Driving Only.["]
Id. Pursuant to Defendant’s application of Budicy, Plaintiff was classified as a marginal driver
following the October 9, 2012 accideandhe was classified an unacceptable driver following
the December 10, 2013 accidefd.

Also, during the time relevant to this action, Defendant ingolacea Corrective Action

Policy (“CAP”) thatoutlined the company’s disciplinary procedurtb.at 20. The CAP provided
in pertinent part:

Unacceptablebehavior which does not lead to immediate dismissal ay
addressed in the following manner:

Verbaldiscussion with Supervisor regarding the incident/action
First Written Warning

Second Written Warning

Termination

Step One: Verbal Discussion

The supervisor will meet with the employee to discuss the problem or violation,
making sure the employee understands the nature of the problem or violation and
the expected remedy. The purpose of this conversation is to remind the employee
of exactly what the rule and performance expectations are. The supervisor should
document the contact for the file.

Step Two: First Written Warning

If performance does not improve, or if the employee is again in violation of Pate
Rehabilitation practices, rules or standards of conduct, the supervisor wilglisc

the problem with the employee, emphasizing the seriousness of the issue and the
need for immediate remedy of the problem. The employee will be advised that
he/she is now at the second formal level of corrective action. At the meeting, the
discussion, employee response, and the agreements made regardingwlhbage
documented. The employee will be asked to sign the document, and the form will
be sent to the employee’s personnel file. The First Written Warning will remain in
effect for twelve months.
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Step Three: Second Written Warning

If performance does not improve within the twehaenth period following the

First Written Warning, or if there is another violation of Pate Rehabilitation

practices, rules and standards of conduct, the employee will be given a Second

Written Warning. The employee will kesked to sign the document and a copy

will be placed in the personnel filed.

Step Four: Termination

If performance does not improve within the twetwenth period following the

Second Written Warning, or if there is another violation of FRehabilitation

practices, rules and standards of conduct, employment may be terminated.
Id. at 2021.

Plaintiff states thatoworkers “embarrassed and discriminated against [him]” because of
his age. Pl.’s AppB, 1 46. Plaintiff states that his coworkers called hahal” in the presence of
clients and other coworkerdd. Jones states that supervisdackie Grahan{‘Graham”) and
Sandra Gonzalez (“Gonzalez”) called him an “old man” and “indicat[ed] thaifkejot able to
load the vans due to [hispa” Id. at8, { 47. Plaintiff also states thatround2010, Gonzalez
“started holding her little finger up, talking about [his] little eamgeny penis.”Id. at 6,  28.
Plaintiff states that Graham join€gbnzalezin making the gestureith herfinger and talking
aboutthe size ohis penis. Plaintiff alsetates that Graham and Gonzalewld refer to his penis
as “little eenyweeny taquito.”ld. § 29. At the time, Plaintiff was under the supervisioDefnis
Bernal (“Bernal”), who subsequently left the compaoynetime in 2011Plaintiff acknowledges
that he did not report any complamd Bernal. Id.  34. The record is not clear &sthe specific
date; however, at some time after Bernal's departure, Gonzalez became Jomgs®ipetivisor,

and Graham also served in a supervisory capacity, as she signed Plaintifitegsyand employee

counseling records.
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Plaintiff staks that in 2011, Pate had a-gmgether for his birthday and presenitéth with
a birthday card signed by several employdds 35. The card “had a little rubber thimble and
[a] Viagra pill taped inside the card” and the phrase “Hardy’s Condom” writtenr thelthimble.
Id. § 36. Plaintiff did not report the card to Bernal or Anna McDonald, the Human Resources
Manager Id. at 7, § 44. At some unspecified time during his employment, Graham showed Jones
a picture of a penis on her cellular phone. Pl.’s App. 127.

In early 2013, Plaintiff confronted Gonzalez directly and told her to “stop tatdiogit
[his] penis and calling [him] old.d. at9, 155. On Januaryl8, 2013 Plaintiff received &irst
Written Warning, dated January 2, 2013, for unsafe driving and insubordinédioat 51; Def.’s
App. 29. The warningtated

On December 27, Hardy was observed talking on the cell phone while
driving and transporting a patient. This is a violation of policy (Transportation
Policy 9.18 . . .) and a safety issue.

On December 28, when Sandra Gonzalez asked Hardy if he had the
paperwork for a patient, his response was[,] “What the hell do you think?” He left
without ever actually answering her question.

Hardy has been trained over the years on safety issues whitegycgnd is
aware that using cell phones while driving patients is botloley and safety
violation. In addition, Hardy was in an accident in April 2012 where he hit a parked
caf,] and he has been talked to about his attitude and creating a negative
atmosphere.

Id. Plaintiff states thathe incident was “not brought up urditer [he] confronted Gonzalebout

her discriminatory comments.” Pl.’s App. 9, 1 56. The court tdkedo mean that Plaintiff was

not given the warning until after he confronted Gonzalez in early 2013 about her previous
comments.

In March 2013, Plaintifinformally complained to Graham that he was offendecéry

and Gonzaleawalking around with their fingers up in the air talking about [his] little eamgny
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penisand calling him old.”Id. at8, § 49. According to Plaintiff, Graham saidhtshe would talk
with Gonzalezand that she and Gonzaleere only joking.Id. { 50. In hiDeclarationPlaintiff
states that the comments never stoppdd.

In September o October 2013, Plaintiff complained to Graham abGueg Bloom
(“Bloom”) embarrassing hirbecause of his age front of clients bystating that Jones should be
in a wheelchair, instead of the clientsl.  51. He also reported thatothercoworkerinsulted
him and called himra*“old mothef___r.” Id. According to Plaintiff, Graham stated that she
would talk to the other employeeBlaintiff did not reportis complaints to the president or vice
president of the company. Pl.’s App. 9, 1 53.

On October 29, 2013, Plaintiff received acndWritten Warning for inappropriate
behavior. Thevarningstated

While making arrangemestfor a coworker to handle Hardy’s route while
hewas on vacation, Sandra Gonzales told Hardy that the coworker vanet

the van up from TL. Hardy responded that he wasn't going to “leave the damn van

at TL,” then walked out of the office. Later that day|[,] Sandra overheard Hardy

and Omer arguifg and she heard Hardy call Omer a punk. Sandra asked what

was going ofj] and Hardyrespondedby cursing and saying that it was none of her
business. Sandra asked Hardy to calm down[,] but he continued cursing.
Id. at 49 Plaintiff was informed thathe warning‘serves as his 2nd Written Warning” pursuant
totheCAP. Id. In his Declaration, Jones states that in October or Novembert&8d@nplained
to McDonald that he was being discriminated against by Graham, GonzaledpantbBcause
of his sex and age. Jones did not receive an annual evaluation inl@04@L.0, 1 60.

Plaintiff was terminated on December 11, 2db8owing his third car accident in aree
year period Pl.’s App. 42. The employee counseling record stated:

Hardy received a 1st Written Warning on 1/2/13 for unsafe driving and
insubordination. Hardy received a 2nd Written Warning on 10/29/13 for

inappropriate behavior towards his acting supervisor. On 12/10/13, Hardy was in
an accident in the company van hvipatients. Hardy has had two additional
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accidents since April 2012 (4/23/12 and 10/29/2012). Per company palityea

who hashad three or more accidents within three years is considered an

“unacceptable driver.”

Id. Plaintiff was73 years olatthe time of his terminationld. at 3, 4.
Il. Summary Judgment Standard

Summary judgment shall be granted when the record shows that there is no dispuitee
as to any material fact and that the moving party is entitled to judgment as a matter Bethw
R. Civ. P. 56(a)Celotex Corp. v. Catretd77 U.S. 317, 3235 (1986); Ragas v. Tennessee Gas
Pipeline Co, 136 F.3d 455, 458 (5th Cir. 1998). A dispute regarding a material fact is “genuine”
if the evidence is such that a reasonable jury could return a verdict in fakemafrtmoving party.
Anderson v. Liberty LolghInc, 477 U.S. 242, 248 (1986). When ruling on a motion for summary
judgment, the court is required to view all facts and inferences in the light mostlite to the
nonmoving party and resolve all disputed facts in favor of the nonmoving otyreaux v.

Swift Transp. Co., Inc402 F.3d 536, 540 (5th Cir. 2005). Further, a court “may not make
credibility determinations or weigh the evidence” in ruling on a motion fomsary judgment.
Reeves v. Sanderson Plumbing Prods., B0 U.S. 133, 150 (2000)nderson477 U.S. at 254

55.

Once the moving party has made an initial showing that there is no evidence to support the
nonmoving party’s case, the party opposing the motion must come forward with competent
summary judgment evidence of the existence of a genuine dispute of maistridlatsushita
Elec. Indus. Co. v. Zenith Radi475 U.S. 574, 586 (1986). On the other hand, “if the movant
bears the burden of proof on an issue, either because he is the plaintiff oefaadawt he is
asserihg an affirmative defense, he must establish beyond peradveituoé the essential

elements of the claim or defense to warrant judgment in his faamtenot v. Upjohn Cp780
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F.2d 1190, 1194 (5th Cir. 1986) (emphasis in original). “[When] the record taken as a whole could
not lead a rational trier of fact to find for the nonmoving party, there is no ‘genuspaife] for
trial.”” Matsushita 475 U.S. at 587 (citation omitted). Mere conclusory allegations are not
competent summary judgment evidence, and thus are insufficient to defeat a prodiamifhary
judgment. Eason v. Thaler73 F.3d 1322, 1325 (5th Cir. 1996). Unsubstantiated assertions,
improbable inferences, and unsupported speculation are not competent summargnjudgm
evidence.See Forsyth v. Barr19 F.3d 1527, 1533 (5th Cir. 1994).

The party opposing summary judgment is required to identify specific evidence in the
record and to articulate the precise manner in which that evidence supportshnislaim.Ragas
136 F.3d a#t58. Rule 56 does not impose a duty on the court to “sift through the record in search
of evidence” to support the nonmovant’s opposition to the motion for summary juddchesée
also Skotak v. Tenneco Resins,, 1863 F.2d 909, 91%6 & n.7 (5th Cir. 1992). “Only disputes
over facts that might affect the outcome of the suit under the governing laysopirly preclude
the entry of summary judgment.Anderson 477 U.S. at 248. Disputed fact issues that are
“irrelevant and unnecessary” will nbe considered by a court in ruling on a summary judgment
motion. Id. If the nonmoving party fails to make a showing sufficient to establisixtbeece
of an element essential to its case and on which it will bear the burden of praadf atitnmary
judgment must be grante@elotex 477 U.S. at 322-23.
I, Plaintiff's Title VIl Sex Discrimination Claim

A. Legal Standard

Title VII prohibits discrimination on the basis of “race, color, religion, sex, dpmait
origin.. 42 U.S.C. § 20002(a)(1). As Jones offers only circumstantial evidence of

discrimination, his Title VII claims are analyzed using the modiffiedonnell Douglasurden-
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shifting paradigm See Jackson v. Watkjr@l9 F.3d 463, 466 (5th Cir. 2010). To survive a motion
for summary judgment under the modifisttDonnell Douglagparadigm, a Title VII plaintiff
must first establish @rima faciecase of discrimination by a preponderance of the evidence.
McDonnell Douglas Corp. v. Greed11 U.S. 792, 80R4 (1973) Texas Dep’'t of Community
Affairs v. Burding450 U.S. 248, 2583 (1981). To establishpaima faciecase of discrimination,

a plaintiff must showhat (1) he is a member of a protected class, (2) he was qualified for the
position at issue, (3) he wdse subject of an adverse employment action, and (4) he was treated
less favorably because of his membership in that protected class than wesgoilarly situated
employees who were not members of the protected class, under neaibaldg@rdumstanes.
Vaughn v. Woodforest Bar65 F.3d 632, 636 (5th Cir. 2011ge v. Kansas City S. Ry. C574

F.3d 253, 259 (5th Cir. 2009) (addressing racial discrimination claim).

“In work-rule violation cases, a Title VII plaintiff may establish a primadamase by
showing ‘either that he did not violate the rule or that, if he did, [employees outsidete qut
class] who engaged in similar acts were not punished similarayberry v. Vought Aircraft
Co, 55 F.3d 1086, 1090 (5th Cir. 1995uptingGreen v. Armstrong Rubber C612 F.2d 967,
968 (5th Cir. 198Q) To establish @rima faciecase in the second manner, the plaintiff “must
show that .. employees were treated differently under circumstances ‘nearly identi¢as.to
Id. (citations omitted). “The employment actions being compared will be deemed tbdmve
taken under nearly identical circumstances when the employees being compareel $ehalet job
or responsibilities, shared the same supervisor or had their emplostaieist determined by the
same person, and have essentially comparable violation histdress 374 F.3d at 260 (footnotes

omitted).
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Once thigprima faciecase has been established, there is a presumption of discrimination,
and the burden shifts the employer to articulate some legitimate, nondiscriminatory reason for
the challenged employment actioMicDonnell Douglas411 U.S. at 80D4. “The burden on the
employer at this stage is one of production, not persuasion; it can involve no dyedibili
assessmentAlvarado v. Texas Ranger92 F.3d 605, 611 (5th Cir. 2007) (citations and internal
guotation marks omitted). If the employer sustains its burden, the inference rohigigton
disappears, and “the burden shifts back to the plaintéstablish either: (1) that the employer’s
proffered reason is not true but is instead a pretext for discrimination; or (Zhehatnployer’s
reason, while true, is not the only reason for its conduct, and another ‘motivating father’ is
plaintiff's protected characteristic.1d. (citation omitted). “A plaintiff may establish pretext by
showing that a discriminatory motive more likely motivafbi$] employer’s decision, such as
through evidence of disparate treatment, or fRate’s] explanation isunworthy of credence.”
Wallace v. Methodist Hosp. Sy271 F.3d 212, 220 (5th Cir. 2001) (citations and internal

guotation marks omitted).

B. Analysis
1. Prima Facie Case
a. First Alternative — Whether Jones Committed a Work-Rule
Violation

A prima faciecasemay be established by showing that a plaintiff did not violate the work
rule for which he was disciplined. For reasons stated later in this opinion, Jdmrest diolate
the rule as the Policy simply didot apply to him. Jones has shown thatvasdisciplinedafter
the hreeyear period for which thedficy is applicable.The court, therefore, determines thahes

has established@ima faciecase on this basis.
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b. Second Alternative— Whether Femalesor Others Who Engaged in
Similar Conduct Were Treated More Favorably

Although Jones was a member of a protected class qualified for the position in
guestion,and wasthe subject of an adverse employment actionphisa faciecaseunder this
alternative neverthelesdails because of the folrtelement, that isyhetherhe was treated less
favorably because of his membership in a protected chd#sugh Jonegsserts that Tina Jones
a femalejs a proper comparator, nothing in the record supports that she had three acaidents a
was similarly situated to him, or that he was treated differently under nearlytiagden
circumstances because of his.sex

For reasons discussed later in this opinion, even though Defendant misapBl@gyts
there is nothing in the record to indicateatt the misapplication of thBolicy was based on
Plaintiff's sex. Evidence in thecordestablishethat Tina Jonekad two accidents within a three
yearperiod, andshewas not terminated. Thus, even had Pate correctly apmi€alicy, Tina
Jones wuld not havébeendischargd. Moreover, there is no evidence in the record to establish
that Tina Jones and Plaintiff held the same job or responsibilities, shared theipanaessr had
their employment status determined by the same person, or had a comparabtasiblatory.
For the reasons stated, Jones has failed to establish that a genuinedfispaterial fact exists
regardingthe fourth element dfiis sex discrimination claimnder the second alternative, and,
thus, the second alternatigannot serve as a basis fqorana faciecase.

2. Legitimate, Nondiscriminatory Reason

As Jones has establishegdrana faciecase under the first alternative, the court addresses

whether Pate has set forth a legitimate, nondiscriminatory reason for Jtinelsa&rge Defendant

contends that Jones was discharged for a legitimate, nondiscriminatory measety, that he
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was involved inthree automobile accidents within a thgear period. Although the rule was
incorrectly applied to Jones, and Pate, therefore, made an erroneous decisionrigrdisasissed
later in this opinion, it has set forth a legitimate, nondiscrimiyateason. That the rule was
misapplied is of no momeaat this juncture “The question is not whether an employer made an
erroneous decision; it is whether the decision was made with discriminatongrdiflayberry,
55 F.3d at 1091. The court, theved, determines that Pate has set forth a legitimate,
nondiscriminatory reason for discharging Jones.
3. Pretext

The court now turns to the issue of pretext. Jones has not shown that he was treated
differently because of his seXde has not provided evidence to show that he was intentionally
discriminated against because of his sex. What Jones has establisheBasetlas ineptly and
wrongfully applied and interpreted its Policy; however, he has not established ateat P
misinterpreted and misapplied the Policy becausdiisfsex. An erroneous decision is not
synonymous with intentional discriminatiomo hold that Pate intentionaltiscriminated against
Jones because of his sex would be based on sheer speculation and conjecture, whiclcegatnsuff
to defeat a motion for summary judgment or create a genuine dispute of matdrial® hold
that Pate wrongfully applied and interpreted the Policy because of Joeesisld require a
guantum leap of logic, which this court cannot make based on the state of the record. sAs Jone
has failed to create a genuine dispute of material fact regarding intentiodé@@nination, Pate
is entitled to judgment as a matter of law on this claim.

C. Failure to Exhaust Administrative Remedies

Defendantalsocontendghat Plaintiff's sex discrimination claim is barred as a matter of

law because he did not exhaust his administrative remedies as they perta@nctaith  The
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record is not fully developed regarding this claim, anccthet has concerns that certain evidence
is taken out of context and, therefore, is misleadiBgcause of the state of the record on this
issue, the court declines to address Defendant’s arguegantling this issué?
V. Plaintiff's ADEA Claim

A. Legal Standard

The ADEA makes it unlawful for an employer “to fail or refuse to hire or tchdige any
individual or otherwise discriminate against any individual with respect to his cae,
terms, conditions, or privileges of employment, because of such individual's 28§dJ.S.C. §
623(a)(1). Unlike Title VII, the ADEA does not authorize an alleged mmmetlves age
discrimination claim.Gross v. FBL Fin. Servs., In&57 U.S. 167, 175 (2009nstead, a plaintiff
bringing a disparatereatmentlaim under the ADEA must prove that age was the-foritcause
of the challenged adverse employment actidin.Moss v. BMC Software, In610 F.3d 917, 922
(5th Cir. 2010). It is therefore insufficient under the ADEA for a plaintiff to showagmwas a
motivating factor. Gross 557 U.S. at 175 “But-for” cause means the cause without which the
challenged adverse employment actiwrevent wouldnot have occurredLeal v. McHugh 731

F.3d 405, 415 (5th Cir. 2018jitation omitted).

! Insofar as Plaintiff attempts to assert a hostile workplace sexual harasslaien in response to
Defendant’s Motion for Summary Judgmesitichclaim is not before the court. Plaintiff did nasserta hostile
workplace sexual harassment claim in hisCEEcharge or Amended Original Complairfifth Circuit precedent
“has made [it] clear that a claim which is not raised in the complaint but, risthaised only in response to a motion
for summary judgment is not properly before the courehnell v.Marion Indep. Sch. Dist804 F.3d 398, 415 (5th
Cir. 2015) (internal citations and quotations omitted).

2 Defendant relies oRaragher v. City of Boca Ratdn asseranaffirmative defenseas it contends thatt
had written policies in place to prevent discrimination, and Plaintiff ackmnigekethat he did not take advantage of
thesepolicies 524 U.S. 775, 807 (1998). This defense, however, is not availabletighsex discrimination by a
supervisor culmiates ina tangible employment action, such as dischaigeat 808. AsPlaintiff has alleged sex
discrimination by his supervisor améslaterdischargedthe affirmative defense is not available.
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A plaintiff may prove employment discrimination with either direct or circumstantial
evidence.Jones v. Robinson Prop. Grp., L.B27 F.3d 987, 992 (5th Cir. 2005) (citiRgrtis v.
First Nat'l Bank of New Albany, Miss34 F.3d 325328 (5th Cir. 1994)). Jones does not base his
claims on direct evidence that Pate discriminated against him; therefore, hislieasestead on
circumstantial evidence.

The burdershifting framework set forth iMcDonnell Douglas Corporatig11 US. at
80204, applies to ADEA cases based on circumstantial evidence of discrimindtokson v.
Cal-Western Packaging Cor602 F.3d 374, 378 (5th Cir. 2010)o establish arima faciecase
of agediscrimination, a plaintiff must show that: “(1) a&s discharged; (2) he was qualified for
the position; (3) he was within the protected class at the time of discharge; ard\v@3 either i)
replaced by someone outside the protected class, ii) replaced by someone, youijgeherwise
dischargedecause of his age.Berquist v. Washington Mut. Barik00 F.3d 344, 349 (5th Cir.
2007) (citingRachid v. Jack in the Box, In&@76 F.3d 305, 309 (5th Cir. 2004Machinchick v.

PB Power, InG.398 F.3d 345, 350 (5th Cir. 2005). As previously stategyork-rule violation
cases, a plaintiff “may establish a prima facie case by showing ‘either that het didlate the

rule or that, if he did, [employees outside the protected class] who engagedan aots were

not punished similarly.”Mayberry, 55 F.3dat 1090 (nternal citation omitted) Toestablish a
prima facecase in this manner, the employee “must show that [employees outside thesgrotect
class] were treated differently under circumstances ‘nearly identidaib.told. (quotingLittie v.
Republic Ref. Cp924 F.2d 93, 97 (5th Cir. 1991)).

Once a plaintiff establishespima faciecase, the defendant must set forth a legitimate,
nondiscriminatory reason for the employment action it took against the plaikt#thinchick

398 F.3d at 350. This is a burden of production, not persuasion, on the defendant’s part, and it
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“can involve no credibility assessmengt. Mary’s Honor Ctr. v. Hick$09 U.S. 502, 509 (1993).
“If the [defendant] articulates a legitimate, ndiscriminatory reason for the employment
decision, the plaintiff must then be afforded an opportunity to rebut the employer’s pdrport

explanation, to show that the reason given is merely pretextiddss 610 F.3d at 922. “In

determining whether the plairtg rebuttal precludes summary judgment, ‘[tjhe question is
whether [the plaintiff] has shown that there is a genuine dispute of matetiatfexcwhether this
reason was pretextual .fd. (citation omitted). Pretext may be shown “either through evielenc
disparate treatment or by showing that the employer’s proffered explamafalse or unworthy
of credence.’Jackson 602 F.3d at 3789 (quotingLaxton v. Gap In¢.333 F.3d 572, 578 (5th
Cir. 2003) (internal quotation marks omitted)).

B. Failure to Exhaust Administrative Remedies

Jones filed a charge with the Equal Employment Opportunity Commission (“BEQC
March 18, 2014.Defendant contends that any of Plainti®®EA claims based ooonduct that
occurred before September, 2913, the 180th day before March 18, 2@Hré,barred as a matter
of law. This is an incorrect statement of the laBecause Texas is a deferral stéte limitations
period for filing an ADEA charge wittheEEOC is 300 daysTyler v. Union Oil Co. o€alifornia,
304 F.3d 379, 3845th Cir. 2002)citing 29 U.S.C. 8§ 626(d))Accordingly,claims that relate to
conduct that occurred fme May 22, 2013—-more than300 days before March 18, 20+4re
barred for failure to exhaust administrative remedies. There¢h@mepurt does not address any of
Jones’s allegations dadge discriminatiorprior to May 22, 2013, and now turns to conduct
occurring after this datelhere were severallegedncidents of age discrimination after this date.

Plaintiff stated that the comments by his supervisors continued after this daa¢solseated that

a coworkercalledhim an “old motherf r" after this date.
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C. Analysis
1. Prima Facie Case

With respect to the elements to establighima faciecase for age discriminatipRlaintiff
has shown that he was over fostgars of age anth the protected class at the time of his
termination. Plaintiffassertghat he was qualifek for the position because the Policy on which
Defendant based its decision to fire him &xgbnly to applicants. Plaintifiurther stateshat he
was replaced by a younger driver, but he doepratideanyevidenceby affidavit, declaration,
deposition, or otrwiseto supporthis assertionhoweverthere is evidencem the record that he
was terminated for the threecident rule, while a younger driver was.natberty was employed
by Defendant as a driver from February 2011 until November 2013. Pl.’s App. 21, { 3. Gonzalez
was his acting supervisor, and Graham was his transportation supetdis$rd. Alberty was
involved in four accidents between March 2, 2GR October 28, 2013. Def.’s App. 45. Alberty
was 28years old when he started eisiployment with Patand 31 years old when it endefl.’s
App. 21, 1 1.

In a casén whichthe defendant demonstrates that the plaintiff was discharged for violation
of a work ruleaplaintiff may establish arima faciecase by showing that either tiel not violate
the rule or that, if he did, employees outside the protected class who engagedimesisilvere
not punished similarlyMayberry, 55 F.3d at 1090Plaintiff acknowledgeshat he was wolved
in three accidents in three yedosit he contendghat the rule was discriminatorily applied to him
becausef his age. Pl.’s App4, 1 11. He asserts that tHeolicy was not applied télberty, a
younger driver outside of the protected class. Pl.’'s App. 21,Hvidence in the record shows
that Alberty was involved in four accidents within a twear periodand hewas not terminated

for violating the Policy. Def.’s App. 4%, 1 14. Moreover, for reasons later discussed, the court
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concludes that Pate misapplied its own Polidhe court determines that Jones has established
each of the four elements necesdargstablista prima faciecase of age discrimination.
2. Legitimate, Nondiscriminatory Reason

Defendant contends that Jones was dischargeall&gitimate nondiscriminatoy reason
namely having three autaobile accidents within a thrgear period Violation of a business’s
policies, rules, handbooks, or manuals is a legitimate reason to discharge an erepyyddhe
employer erroneously or incorrectly beliewbdta work rule was violatedThus Defendant has
set forth a legitimate reasdor Jones’s discharge.

3. Pretext

The court now turns to the issue of pretext. The court has to decide whethertBted’s s
reason was pretext for intentional age discriminatdmrlose and plain reading of the Policy does
not square with the actions taken by Defendant. With respect to the section ofitgetfat
classifies a person who has three accidents within a-yeaeperiod as “unacceptalila plain
readingindicates that itapplies only tapplicantsandfor a period of thregears“from the date
of application” Nothing in the record states, or even intimatest, thisPolicy applies to a driver
who has worked for Defendant once the thyear periochas elapsedin other words, Defendant
has failed to explain to the court witg inartfully draftedPolicy even applied to Jonedn its
reply, Pate mlees a feeble attempt to do so by stating that the Pdlamntains ongoing
requirements for drivers.’Def.’s Reply 1. The Policy itself does not support Pate’s argument.
Without explanationDefendant apjs this Blicy to a “moving” or “rolling” threeyear period
in which a driver has three or more accidents, notwithstanding the absence of any support in t
record for this application and interpretatioefendant stategnequivocallythat Jones “was

terminatedor cause foma violation of company policy; namelyeinginvolvedin threeaccidents
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within a threef]yearperiod of time.” Def.’sApp. 6 § 13. There may be legitimate reasons for
which Plaintiff was terminated, but the reason reliedaod explained by Defendant is not
supported by the recafrd Moreover, a younger driver, Alldgr hadfour accidentswithin atwo-
year period and he was not terminated Bgfendantfor violating thePolicy. Pate’s averment
that Alberty was not discharged because it did not know that he had four accidents within a t
year period maultimately be believed by the trier of fabut the statenm certainly raisessues
of credibility at this stage regarding the real reason for Jones’s discharge. Specificelign
employer would not have knowledge of its employment rexisrdn explanation that requires
examination by a jury

In light of Pate’s wrongful interpretation and application of its Policy, and its fatture
discharge ayounger driverwith four violations in atwo-year period a reasonable jury could
disagree thaDefendant’s stated reason felaintiff's discharge was the true or real reason for
terminatinghim, and find that the stated reason was pretext for intentional age discrimiriétion.
the Policy had provided that a driver would be classified as unacceptable foirbalvgd in
three accidentsianythreeyear period, thisnight present alifferent resulas to a genuine dispute
of material fact. Perhapthisis how Patehas historicallyapplied and interpreted the Policy, but
such application andinterpretationare clearlycontrary toits plain language. Ultimately,
Defendant may convince a jury that its reasoreason$or discharging Plaintiff verenot a pretext
for intentionalage discriminationhowever, since there is a genuine dispute of material fact as to

the true reasofor Plantiff's discharge, summary judgment is not appropriate thisalaim must

3 Defendant also contends that Plaintiff's terminati@s nondiscriminatory because he was terminated after
a third policy violation subsequent to two written warnipgssuant to its 8P. The basis of Defendant’s third
violation, however, is thBolicy in question. Def.’#\pp. 31. As previously stated, Defendant has provided no basis
for its application ofthis Policy to Jonesfollowing the expiration of thahreeyear period after the date of his
application for employment hadapsed
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be decided by the junAccordingly, the counwill dery dismissal of Plaintiff's age discrimination
claim.
V. Plaintiff's Title VIl and ADEA Retaliation Claims

A. Legal Standard

To establish grima faciecase of retaliation unddiitle VIl and the ADEA, a plaintiff
must show: (1) that he engaged in a protected act{@)ythat there was an adverse employment
action; and (3) that a causal link existed between thegbeotactivity and the adverse employment
action. McCoy v. City of Shreveport92 F.3d 551, 5567 (5th Cir. 2007) (footnote and citation
omitted); Montemayor v. City of San Antonid76 F.3d 687, 692 (5th Cir. 200Hpltzclaw v.
DSC Commc’ns Corp255 F.3d 254, 259 (5th Cir. 2001) (citi&perrod v. American Airlines,
Inc.,, 132 F.3d 1112, 1122 n.8 (5th Cir. 1998). The establishmenprirha faciecase gives rise
to an inference of retaliationMontemayoy 276 F.3dat 692. This inference, in turn, shifts the
burden of proof to the defendant, who must then articulate a legitimate, nondiscriynmator
nonretaliatory reason for the challenged employment actidcCoy, 492 F.3d at 557. Once a
defendant asserts sucheason, the inference of retaliation raised bypghma facieshowing
drops from the case.Montemayor 276 F.3d at 692. At this point, summary judgment is
appropriate unless the plaintiff can raise a genuine dispute of materiasfactwhether the
defendant’s rationale is pretextuabeptimus v. University of Hou899 F.3d 601, 609 (5th Cir.
2005).

In Burlington Northern & Santa Fe Ry. Co. v. Whitee Supreme Court held that, because
the discrimination and retaliation provisions of Title VII kadgifferent statutory language and
different purposes, “the antiretaliation provision, unlike the substantive provision limied to

discriminatory actions that affect the terms and conditions of employment.” 81858, 64
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(2006). Consistent witthis view, the Court held that a plaintiff claiming retaliation under Title
VIl must show that a reasonable employee would have found the alleged retal@iony a
“materially adverse” in that “it well might have dissuaded a reasonable wiookermakingor
supporting a charge of discriminationd. at 68 (quotation marks and citation omitted). In so
ruling, the Court rejected Fifth Circuit authoriig,. at 67, which defined adverse employment
actions as “ultimate employment decisions” and limitedoaetble retaliatory conduct to acts
“such as hiring, granting leave, discharging, promoting, and compensdtingt’ 61 (quoting
Mattern v. Eastman Kodak Gd.04 F.3d 702, 707 (5th Cir. 1997)). In evaluating whether actions
are materially adverse, th@@t went on to hold that “petty slights, minor annoyances, and simple
lack of good manners will not” deter or dissuade a reasonable employee from makimgpootisg

a charge of discrimination, antherefore they do not constitute conduct that is “reky
adverse.”ld. at 68.

B. Analysis

Defendant contends that Plaintiff's retaliation claiwere not timely filed and that
Plaintiff, thereforedid not exhaust his administrative remedies as to his retal@#ons,and the
claimsarebarred The court agrees.

In Gutpa v. East Texas State Univerdihye court heldthat it is unnecessary for a plaintiff
to exhaust administrative remedies prior to urging a retaliation claim growing aut earlier
charge.” 654 R2d 411, 414 (5th Cir. 1981). Tla&uptaexception however, does not apply when
the alleged retaliation occurs before the filing of the EEOC chadifperle v. Gonzale240 F.
App’x 622, 628 (5th Cir. 2007)nternal citation omitted)WVilliams v. AT&T, hc., 356 F. App’x
761, 766 (5th Cir. 2009) (explaining thhe Guptaexception does not apply when the alleged acts

of retaliation occur prior to the plaintiff's filling of his EEOC chaygéPlaintiff filed his EEOC
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charge on March 18, 20l4ssertingclaims for sex and age discriminatiomhe basis of his
retaliationclaims is that he was discharged on December 11, 2013, for engaging in protected
activity when he complained in October or November 2013 about allegedly discriminatory
comments from hisupervisor.

As the alleged retaliation occurred on December 11, 2013, and Jones did not file his charge
until March 18, 2014, his retaliation claims dot fall within theGuptaexception. Therefore,
Plaintiff was required to file a charge of retaliation with the EE&@@I he cannot rely dBupta
to arguehat he was not required to file a charge of retaliation regardingnabse>discrimination
with the EEOC. For these reasons, Jones has failed to exhaust his administrative remédies wit
respect to hiFitle VII and ADEA retaliation clains, andtheseclaims arebarred as a matter of
law. Accordingly, there is no genuine dispute of material fact as to Hlaiititle VIl and ADEA
retaliation claing, and Defendant is entitled to judgment as a mattemof

VI. Evidentiary Objections

Pate raises several objections to JanBgclaration the affidavits ofAlberty and Gurey
and exhibits submitted as summary judgment evideDegendantequests thahe court strike
Plaintiff's Declarationin its entirety because of inconsistencies between Eeelarationand
Jones’s prior deposition testimonfpefendant also requests thilaé court strike the affidavits of
Alberty and Gurey because they contain conclusory and subjective testimappaited by facts,
inadmissible hearsay, and information outside of {heisonaknowledge. Jones did not respond
to Pate’s objectionS.he court has only considered evidence that is admissible pursuBnteo
56 of the Federal Rules of Civil Procedared the summary judgment standard herein enunciated.
In particular, the court has considered the specific facts of Alberfidsait, suchas his agehis
supervisor; the number of accidents he had within aywar-periogdand that he was not fired for
being involved in tbseaccidents, as these are matters that are within his personal knowledge. The

Memorandum Opinion and Order - Page 22



court, however, did not consider any statements of Alberty that were conclusgsgtaral, or
speculative.Accordingly, the objections amerruled asmoot.
VIl. Conclusion

For the reasons stated herein, the cooricludesthat there is nogenuine dispute of
materialfact as toPlaintiff's Title VII sex discrimination and retaliatiotclaims and hisADEA
retaliation claim concludesthat Pate is entitled to judgment as a matter of law on these ¢laims
and concludesthat there is a genuineaisgute of material fact as to Plaintiff's ADEA age
discrimination claim Accordingly,the courtgrants Defendant Pate Rehabilitation Endeavors,
Inc.’s Motion for Summary Judgment with respect to Plaintiff's Title VII segrdignation and
retaliation claims, and ADEA retaliation claim, adigmissesthemwith prejudice. The court
denies DefendantPate Rehbilitation Endeavors, Inc.’s Motion for Summary Judgmeith
respect tdlaintiff's ADEA age discrimination claimThe age discrimination claim remains for
trial, and @ amended scheduling order will be entered by separate document.

It is so orderedthis 17thday ofJune, 2016.

Sam A. Lindsay
United States District Judge
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