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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

MICHA EL VAN BUREN,

Plaintiff,
V. Civil Action No. 3:14-CV-4510-L

GREEN TREE SERVICING LLC, *

w W W W W W W wWw W

Defendant.

MEMORANDUM OPINION AND ORDER

Before the courts Defendant Ditech Financial LLC f/k/a Green Tree Servicing, LLC’s
Motion for Final Summary Judgment (Doc. 20), filed June 1, 2@%&r carefulconsideration of
the motionand brief responsend brief, reply, appendix record and applicable law, the court
grants Defendant Ditech Financial LLC f/k/a Green Tree Servicing, LLC stiMofor Final
Summary Judgment.

l. Procedural and Factual Background

Plaintiff Michael Van Buren(“Plaintiff” or “Van Bureri) filed this action against
DefendanDitech Financial LLC f/k/a Green Tree Servicing, LL{efendant” or Ditech’) on
November 26, 2014n the 191st Judicial District Court dDallas Caunty, Texas. Plaintiff[’s]
Original Petition (“Petition”) requestedtamporaryrestrainingorderto preventDefendant from
foreclosing onhis real propertylocated at 1057 Alyssa Lane, Carrolton, Texas 7500
Property), and the state court enterb@ temporary restraining order on December 1, 2@

December 23, 201dDefendantremoved thisactionto federal courfpursuant to 28 U.S.(8

*On October 12, 2015, Defendant filed a Notice of Name Change (Doc. 12)imddima court that its name changed
to Ditech Financial LLC.
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1332(a),contending that there was complete diversity between the parties and the amount and
controversy exceeded $75,0@8cluding interest and costs. On October 12, 2015, the parties filed

a Joint Motion to Abate Case “to give Plaintiff the opportunity to apply and be catbifbera

loan modification.”Br. in Supp. & Pl.’'s Resp5. On October 13, 201%nstead of granting the

Joint Motion to Abate Case, the coadministratively closed the actiorfDuring the time the

case was administratively closed, iRtdf never submitted a loan modification applicatiold: at

6. On April 21, 2016, Defendant moved to reopen the eamkjt fileda motionfor summary
judgment on June 1, 2016.

Van Burenexecuted @a Interest OnlyFixed Rate Note (“Note”)for $145,350 on the
Propertyon July 30, 2007. Thélote was secured by a Deed of Trust onRhwperty. The Note
and Deed of Trust will collectivelye referred to as “the MortgaeOn April 15, 2014Defendant
and the previouwanservicer, Everhome, sent Van BugeNotice of Servicing Transféw inform
him thatDefendantwould be servicing his loanvVan Burersought to modify the Mortgage after
hefell behind onhis paymentsandhe ontends that Defendaptomised him thahe would be
allowed tomodify the terms ohis Mortgage.Van Burencontendghatwhile the loan was being
evaluatedfor a modification Defendant defaulted the Mortgage and placedRtapertyinto
foreclosure. Plaintiff further alleges that Defendant failed to indicate whezestood in the
modification process and represented on multiple occagabshe Property would not be spld
and that Defendant was working to remdhe Notice of Foreclosure. Plaintiff's Complaint
requestatemporary restraining ordéo prevent the sale of the Property.

Given the paucity of the Complaint, it is unclear to the court what other remdaliesfP

seeks besides a temporary restraining or@afendant contends that Plaintiff does not state an
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actionable claim Defen@nt argues thatinder a liberareading of the facts, Plaintiff may be
unsuccessfullyattempting to raiselaims for breach of contraandviolation of the Real Estate
Settlement Procedures Act (‘“RESPADefendant moves for summary judgmeointendinghat
Van Buren has no viable cause of actad that no genuine dispute of material fact exists
regarding any claim of Plaintiff
Il. Summary Judgment Standard

Summary judgment shall be granted when the record shows that there is ho dispuitee
as to any material fact and that the moving party is entitled to judgment as a matter Bethw
R. Civ. P. 56(a)Celotex Corp. v. Catretd77 U.S. 317, 3235 (1986); Ragas v. Tennessee Gas
Pipeline Co, 136 F.3d 455, 458 (5th Cir. 1998). A dispute regarding a material fact is “genuine”
if the evidence is such that a reasonable jury could return a verdict in fakemafrtmoving party.
Anderson v. Liberty LolghInc, 477 U.S. 242, 248 (1986). When ruling on a motion for summary
judgment, the court is required to view all facts and inferences in the light mostlite to the
nonmoving party and resolve all disputed facts in favor of the nonmoving otreaux v.
Swift Transp. Co., Inc402 F.3d 536, 540 (5th Cir. 2005). Further, a court “may not make
credibility determinations or weigh the evidence” in ruling on a motion fomsary judgment.
Reeves v. Sanderson Plumbing Prods., B0 U.S. 133, 150 (2000)nderson477 U.S. at 254
55.

Once the moving party has made an initial showing that there is no evidence to support the
nonmoving party’s case, the party opposing the motion must come forward with competent
summary judgment evidence of the existence of a genuine dispute of maixtridlatsushita

Elec. Indus. Co. v. Zenith Radi475 U.S. 574, 586 (1986). On the other hand, “if the movant
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bears the burden of proof on an issue, either because he is the plaintiff oefasdawt he is
asserting an affirmative defense, he must déstalbeyond peradventurall of the essential
elements of the claim or defense to warrant judgment in his fatFamtenot v. Upjohn Cp780
F.2d 1190, 1194 (5th Cir. 1986) (emphasis in original). “[When] the record taken as a whole could
not lead a radnal trier of fact to find for the nonmoving party, there is no ‘genuine [dispute] for
trial.”” Matsushita 475 U.S. at 587(citation omitted). Mere conclusory allegations are not
competent summary judgment evidence, and thus are insufficient to defeat a prodiamifhary
judgment. Eason v. Thaler73 F.3d 1322, 1325 (5th Cir. 1996). Unsubstantiated assertions,
improbable inferences, and unsupported speculation are not competent summargnjudgm
evidence.See Forsyth v. Bayi9 F.3d 1527, 1533 (5th Cir. 1994).

The party opposing summary judgment is required to identify specific evidence in the
record and to articulate the precise manner in which that evidence suppartshnislaim.Ragas
136 F.3d at 458. Rule 56 does not impose a duty on the court to “sift through the record in search
of evidence” to support the nonmovant’s opposition to the motion for summary juddchesée
also Skotak v. Tenneco Resins,, 1863 F.2d 909, 91%6 & n.7 (5th Cir. 1992). “Only disputes
over facts thatight affect the outcome of the suit under the governing laws will properly preclude
the entry of summary judgment.Anderson 477 U.S. at 248. Disputed fact issues that are
“irrelevant and unnecessary” will not be considered by a court in ruling om@aary judgment
motion. Id. If the nonmoving party fails to make a showing sufficient to establisixtbeece
of an element essential to its case and on which it will bear the burden of praadf atitnmary

judgment must be grante@elotex 477 U.S. at 322-23.
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II. Discussion

A. Breach of Contract Claim

Defendant contends that Van Bureay have looselglludedto a breach of contract claim
by alleging that Ditecheviewed his account and tdidn that he qualified for a loan modification
and then informed him of an impendirgyéclosire on hisProperty. Defendant further contends
that to the extent that Plaintiff raises such a cldimare is no genuine dispute as to any material
fact that it did not beach a contract. To support this argument, Defendant conteiriginiiét
fails to identify any contract with Defendant or how it was breachedthatédny oral contract is
prohibited by the statute of frauds. Further, Defendant contends that Plairi#t, has alleged
an oral agreement to modify the loan, which is barred by the statute of frauds and the loan
agreement.Defendant alscontends that the summary judgment evidence shows that Van Buren
defaulted on his Mortgage payments and then began loan modification discussions with Defendant
Defendant contends that these discussions did not include a written modification darthe |
Moreover, Defendant contends that there is no genuine dispute that Van Buren hasddeffault
the Mortgageand he has not paid all sums due and owing under the Note in fthuBa/an
Burenhas breached the contrabefendant contends thhais breach of contract claim fails as a
matter of law.

Plaintiff responds by alleging that the Petition rasetaim for breach of contract and that
he is entitled for equitable relief under a theory of promissory estoppel. Pleomti€nds that his
promissory estoppel relief is not barred by the stadf frauds. Plaintiff argues that he relied on

Defendaftis promise to permit him an opportunity to modify the Mortgage prior to fore@dosur
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In reliance on this promis®@Jaintiff contends thate did not sell th@ropertyandthat helost the
equity he had in the Property when Defendant refused to modify the terms of thadéortg

Defendant replies breiteratingthat Plaintiff's breach of contract and promissory estoppel
claims are not supported by the pleadingshe evidence. To the extent that he has pleaded the
claims,Defendant argues thioth claims fail, a®laintiff admitsin his responsthat he was given
an opportunity to apply fa loanmodificationand chose not to applypefendant further contends
that a loan modification is not guaranteed, as it is conditioped being approved. Defendant
also contends that Plainti§peculatesthat it failed to offer reasonable terms forl@an
modification as Van Buren has not presented evidence that he qualified for or received a
modification. Moreover Defendant argues that thiaims arebarred by the statute of frauds and
Van Buren’sdefault on the loanThe court agrees with Defendant.

The statute of frauds requires that certain classes of contracts be in woiting t
enforceable. Tex. Bus. & Cor@ode 8§ 26.01. Section 26.02 of thexas Business and Commerce
Code provides that “[a] loan agreement in which the amount involved in the loan agreement
exceeds $50,000 in value is not enforceable unless the agreement is in writing eddygitre
party to be bound or by that pddyautlorized representativelt. 8 26.02(b). Section 26.02
defines a loan agreement as:

one or more promises, promissory notes, agreements, undertakings, security
agreements, deeds of trust or other documents, or commitments, or any
combination of those actionsr documents, pursuant to which a financial
institution loans or delays repayment of or agrees to loan or delay repayment of
money, goods, or another thing of value or to otherwise extend credit or make a
financial accommodation.

In Texas, oral modifidgons of a written contract subject to the statute of frauds are also

subject to the statute of frauds if they materially alter the obligations imposea loyigimal
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contract.Horner v. Bourlangd 724 F.2d 1142, 1148 (5th Cik984). Thus, agreements tadify

an existing loan agreement, including agreements to “delay repayment of namae{fbrego or
delay foreclosure” are subject to the statute of fraitlkon v. U.S. Bank Nat Assh, 508 F.
App’'x 326, 329 (5th Cir2013) (per curiam)Deuleyv. Chase Home Fin., LLiv. A. No. H
0504253, 2006 WL 1155230, at *3 (S.Dex. Apr.26, 2006)Krudop v. Bridge City State Bank
No. 09 05 111, 2006 WL 3627078, at *4 (Tépp—Beaumont Dec. 14, 2006, pet. denied)
(“[Alny agreement to forego or deldgreclosure . . would fall under the provisions of section
26.02(b), and be included under the definition of a loan agreement in section 26.02(a)(2).”).
Because Plaintifs original Note was for®5,350,an amount greater than $50,0@0s subject

to the statute of fraudsAny alleged agreement to modify Plainsffoan or to forego foreclosure
proceedings is directly contrary to and miiéy altersDitechand its successa&rights under the
Mortgage and thus would also be subject to the statute of fr&@e#sMontalvo v. Bank of America
Corp., 864 F.Supp.2d 567, 582 (W.DTex. 2012);Deuley 2006 WL 1155230, at *3rudop,
2006 WL 3627078at *4. The alleged oral agreememd allow Plaintiff to modify his loan,
however, was never reduced to writing, and as such, it is unenforc&ssel-ord v. City State
Bank of Palacios44 S.W.3d 121, 137-38 (Tex. AppCorpus Christi 2001, no pet.).

The doctrine opromissoryestoppel does not defeat a statute of frauds defémaginn v.
Norwest Mortg.Inc., 919 S.W.2d 164, 168 (Te&kpp—Austin 1996, no writ) Even if a paintiff
presentsummary judgment evidence of an oral promise to modify a loan agreement, to survive
summary judgmertte or shevould also have to present evidence that the defendant orally agreed
to reduce the promise into writingd. Plaintiff's promissoy estoppel laim is unavailingas he

failed topresenevidence thabitechpromised to reduce its alleged goabmiseinto writing. The
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breach of contract claim and promissory estoppel claim are barred by the stattdadsf f
Accordingly, there is no genuinespiute of material fact, arfidlefendants entitled to judgmenrds
a matter of law on these clasm

B. “Discrimination Claim”

Plaintiff contends that “Ms. Peteéfs] inconsistent testimony has provided at least issue of
credibility as to whether there was some discriminatory animus towardsfPtaBr. in Supp. ®
Pl’s Resp. 9. Defendantreplies that thisargumentis irrelevant to this case. Specifically,
Defendant argues that Ms. Petisrtestimony is irrelevants there is not an individual involved
with the casavith this name The court agrees with Defendant.

Plaintiff's Petitionis devoid of any allegations, much less prolodt are even tangentially
related to discrimination. Moreover, Plaintiff provides no informateardingVis. Petes orher
relationsip tothe case.The court has scoured the record, and nothing references a “Ms. Peters.”
Accordingly, to the exterlaintiff attemps to raise a claim for discriminatiosuch claim fails.
Plaintiff haspresented no evidencelated to discrimination; therefore, there is no genuine dispute
of material fact related to discriminaticeind Defendants are entitled to judgnt as a matter of
law.

C. RESPA Claim

Plaintiff neither asserts a claim under RESPA nor alleges that he has done so. The one
claim thathe asserts is‘[w]hetherDefendant breached its contract with Plaintiff by failing to
modify the Mortgage despite making promises to doBn.in Supp. of Pl.’s Resp. 80ut of an
abundance of cautipibefendant addressed a potential RESPA claim astifallyalleged by

Plaintiff.
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No proof exists of a RESPA claim. Even if the court were to find that Van Buren has
asserted a RESPA claim, the record simply does not support such claim. This suselreter
12 C.F.R. 81024.41(i), a servicer is only required to consider one logation application for a
borrower’'s mortgage loan account. The record reflects that Defendant ceddntntiff's loss
mitigation application, denied the applicatiand providedim with a denial letter that stated the
specific reasons for denying his loan modification requst’s App. 72-79. Accordingly, there
is no genuine dispute of material fact that Defendant viblREESPA and Defendant is entitled
to judgment as a matter of law.

V.  Conclusion

For the reasons stated herein, the cdet¢rminesthat no genuine dispute of material fact
exists with respect to any of Plaintiff's claims. Defendant is, therefore, drititigdgment as a
matter of law. Accordingly, the cougtants Defendant Ditech Financial LLC f/k/a Green Tree
Servicirg, LLC’s Motion for Final Summary Judgment (Doc. 20) al&imisses with prejudice
this action. Judgment will issue by separate document as required by Federaif Eivil
Procedure 58.

It is so orderedthis 21stday ofApril, 2017.

Sam A. Lindsay
United States District Judge
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