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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

MATTHEW HELFORD,
Plaintiff,

V. Civil Action No0.3:14-CV-4539-L
CHEYENNE PETROLEUM
COMPANY: CHEYENNE
INTERNATIONAL CORPORATION;
CHEYENNE PETROLEUM
COMPANY, LP; and CHEYENNE
ENERGY SERVICES, LLC,
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Defendants.

MEMORANDUM OPINION AND ORDER

Before the court is Plaintiff’'s Motion tRemand (Doc. 18), filed January 21, 2015. On
August 6, 2015, Magistrate Judge Paul Dickdey entered Findings, Conclusions and
Recommendation of the United StstMagistrate Judge (“Repor{Doc. 47), recommending that
the court grant Plaintiff's Motion to Remand armnand this case to the 191st Judicial District
Court of Dallas County, TexasThe magistrate judgealso recommended that the court deny
Plaintiff's request for attorney’s fees. Detlants Cheyenne Energy Services, LLC; Cheyenne
Petroleum Company, LP; and Cheyenne Inteonali Corporation filed objections to the Report
to which Matthew Helford (“Plaintiff” or “Hebrd”) responded. Cheyenne Petroleum Company
did not file objections to the Report.

l. Motion to Remand, Report, and Objections

The magistrate judge determined that nethaas warranted because, in expressly waiving

their right to remove the case to federalurt, Cheyenne Petroleum Company; Cheyenne

Petroleum Company, LP; and Cheyenne InternatiGogboration also waived their right to join
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in and consent to the subsequent remové&deral court by Cheyenne Energy Services, LLC, a
later-added and served defendaim its objections, Cheyenne Energy Services, LLC contends
that: (1) the implicit finding in the Report thie Rule 11 Agreementh@ “Agreement”) between
Plaintiff and all Defendants, other than Clege Energy Services, LLC, included a valid and
enforceable forum selection clause is errone(®)d)y agreeing not to remwe the case to federal
court, Cheyenne Petroleum@pany, LP and Cheyenne International Corporation did not waive
their right under section 28 U.S.€.1446(b)(2)(C) to consent the removal of the action by
Cheyenne Energy Services, LLC; and (3) the Report incorrectly focuses on the equities to Plaintiff
while disregarding the equities to Cheyenne Byn&ervices, LLC, the later-added defendant that
was not a party to the Agreement.

Cheyenne Petroleum Company, LP and Chegénternational Corpation filed separate
objections to the Report. Thepntend in their objections todlReport that: (1) the magistrate
judge erred in relying o®ndova Ltd. v. Manila Indus., In:07-CV-1812-D, 2007 WL 4104192,
at*3 (N.D. Tex. Nov. 19, 2007) (citinBrown v. Demco, In¢.792 F.2d 478, 481-82 (5th Cir.
1986)), because it was decided before the eramttof the 2011 amendments to 28 U.S.C. § £446;
(2) Cheyenne Petroleum Company; CheyenPetroleum Company, LP; and Cheyenne
International Corporation could nbave waived their right to initiate removal or their right to
consent to the removal by later-added Defend@myenne Energy Services, LLC, when they
executed the Agreement because it was executidebthe case becanremovable; (3) the
determination that section 1446 does not perndefendant that has waived its own right to

remove to consent to another defendant’s rehdoes not comport with the 2011 amendments to

! This objection is quite beside the point because the court in no way rel@slomain reaching
its decision. The court’s ruling is based on its reg@ind interpretation of 28 U.S.C. § 1446(b)(2)(C), the
waiver doctrine, and existing precede@ndovasimply does not come intogy in the court’s analysis as
to whether this action should be remanded.
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section 1446; (4) the Report incectly conflates a defendant’s rigiat remove and its ability to
consent to removal by another defendant; (5)R&éport misinterprets theargained-for rights in

the Agreement and impermissibly broadens the intent of Defendants Cheyenne Petroleum
Company; Cheyenne Petroleum Company, LRJ &heyenne Internathal Corporation in
entering the Agreement; and (6) the effect tbé Report's recomendation contravenes
Congress’s intent in enacg the 2011 amendmentsdection 1446 and public policy.

The court does not constrube Report as expressly amplicitly finding that the
Agreement includes a valid and enforceable forulectien clause. The myéstrate judge instead
determined that the Agreement of Cheyenrneoaim Company; Cheyae Petroleum Company,

LP; and Cheyenne International Coration not to remove the case to federal court at any time in
the future, even if it became removable, isdimg and encompassed ted3efendants’ right to
join in or consent to removal by later-added ClmexeEnergy Services, LLC. The court, therefore,
overrules Cheyenne Energy Services, LLC’sdm selection clause objection.

Moreover, the court agreestiwithe magistrate judge’s wemination that the waiver
provision of the Agreement entered into between the parties on October 31, 2014, and at issue
precluded Cheyenne Petroleum Company; Cheyenne Petroleum Company, LP; and Cheyenne
International Corporation from joining in ooresenting to removal by Cheyenne Energy Services,
LLC. The court reaches this conclusion basedomterpretation of 28.S.C. § 1446(b)(2)(C),
which provides, “If defendants are served at défe times, and a later-served defendant files a
notice of removal, any earlier-served defendaialy consent to the removal even though that
earlier-served defendant did not poaisly initiate or consent to removal.” This provision simply
allows an earlier-served defendamtconsent to a removal fildny a later-served defendant even

if that earlier-served defendant did not initiate or consent to removal at an earlier time when the

Memorandum Opinion and Order — Page 3



case may have been removed. In other words,statutory provision ges the earlier-served
defendant a second chance or “bitéhatapple” to consent to themeval if that defendant did not
previously initiate or consent to removal. The gjimn that the court must decide is the validity
and scope of the waiver, and the court concluties neither the language of the statute nor
legislative history supports éhcontention that section 1446 as amended in December 2011 was
intended to apply to a case iniatna defendant engages in afiative conduct and expressly and
unequivocally agrees to waive its right to remosaen if the case latbecomes removable.

“[W]aiver is the ‘intentional relinquishment or abandonment of a known rigbnited
States v. Olan®07 U.S. 725, 733 (1993) (quotidghnson v. ZerbsB04 U.S. 458, 464 (1938)).
That parties may waive statuyoror constitutional rights is so well-settled in American
jurisprudence that natation to authority is needl. The question in thissais the effect, if any,
that the 2011 amendments have on the waardgered into between Plaintiff and the initial
Cheyenne Defendants, and the court concludastiie 2011 amendments do not affect a valid
contractual waiver.

Helford and the initial Cheyenne Defendants entered into the Agreement by letter on
October 31, 2014. The Agreement prodide relevant part, as follows:

Please allow this correspondence tweas a Rule 11 memorialization of
the parties’ agreement concerning th@ageg Motion to Transfer Venue in this
case.
Plaintiff agrees to the transfer tie case (currently in state Court in

Atascosa County) to Dallas County (stddstrict Court). Your clients (the

Cheyenne Defendants) agreectearly and unequivocally waive their right, if any,

to remove the case to federal court, staliversity jursdiction ever exist, should

a federal question ever be raised, or should there be any other reason which would

otherwise make the case otherwise poténtr@movable to federal court at any
time throughout the pendency of the litigation.
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Agreement 1. The Agreement was signed by Rtesntounsel, Mr. Robert E. Wolf. Mr. Wolf
signed Ms. Chelsen Keeton’s, one the initiztheyenne Defendants’ counsel, name to the
Agreement with her permission.

Subsequent to the Agreement, the action tnaassferred from the 218th Judicial District
Court, Atascosa County, Texas, to the 191st Jaldizistrict Court, Dallas County, Texas. On
December 5, 2014, Helford filed Plaintiffse@ond Amended Original Petition and added
Cheyenne Energy Services, LLC, as a defahda@On December 29, 2014, Cheyenne Energy
Services, LLC removed the action to federal toand the initial Chegnne Defendants filed
Notices of Consent to the removal. Helforddike motion seeking remand to state court, arguing
that the initial Cheyenne Defenda could not consent to removacause they had contractually
waived the right to consent to removal.

The language in the Agreement regardirglaiver by the initiaCheyenne Defendants
is clear and unequivocal. The initial Cheyemefendants unmistakabhglinquished and gave
up their right to remove the case to federal toarthe basis of federal question and diversity
jurisdiction. Further, the Agement clearly and unequivocally bars removal based on any other
reason that would otherwise potially make the case removable during the pendency of the
litigation. The latter clause dhe waiver provision informs ¢éhcourt that the parties’ clear
objective was a waiver ainy act, circumstance, or reastirat might allow the case to be removed
to federal court, and that objective necessaribludes the waiver of consent by the initial
Cheyenne Defendants that were previously exbrv In other words, the initial Cheyenne
Defendants not only waived theight to remove but also waivedhy act or reason that would
allow the case to be removedfameral court. The Agreement is a contractual waiver, and the

initial Cheyenne Defendants relinquished their right to consent to removal in exchange for the case
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being transferred from a state district court in Atss County to a state district court in Dallas
County.

“For a contractual clause ppevent a party from exercising itight to removal, the clause
must give a ‘clear and unequiatwaiver of that right.”City of New Orleans. Municipal Admin.
Servs., Ing. 376 F.3d 501, 504 (5th Cir. 2004) (citifgcDermott Int’l, Inc. v. Lloyd’s
Underwriters of London944 F.2d 1199, 1212-13 (5th Cir. 1991)A party may waive its right[

] [to removal] [1] by explicitly stating that it idoing so, [2] by allowing the other party the right
to choose venue, or [3] by establishingextlusive venue within the contract.City of New
Orleans 376 F.3d at 504. The initial Cheyenne Defants chose the firsption and explicitly
included the scope of their waiver in the Agreemn The waiver set forth in the Agreement,
therefore, is valid and legally bindirgjainst the initial Cheyenne Defendahts.

Moreover, it logically andecessarily follows that the initial Cheyenne Defendants waived
their ability to consent to a lateemoval because of the “unanimaansent” rule, which provides
that all defendants that have been properly joaretserved must join in or consent to the removal
of an action. 28 U.S.C. 8§ 1446(b)(2)(A). The requieat that all defendants join in or consent to
the removal of an action was well-establishethia circuit long before the 2011 amendments to
section 1446Doe v. Kerwood969 F.2d 165, 167 (5th Cir. 1992) (citations omitted); and nothing
in the 2011 amendments changes this requirement. Compliance with the “unanimous consent”
rule was the “other reason” act that would potentially makihe action removable to federal

court. Thus, the initial Cheyeniefendants knew at the time the Agreement was made that their

consent would be required forlater-served defendant to rewe the action; however, they

2 The court also holds that the contractual wais@ot ambiguous, as its meaning is not susceptible
to more than one reasonable interpretataong its meaning is not doubtful or uncertaf®oker v. Coker
650 S.W.2d 391, 93-94 (Tex. 1983).
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expressly and unequivocally waivtekir right to consent to removal by a later-served defendant.
As the initial Cheyenne Defendarmtspressly waived their right temove and their right to give
consent to removal, their purported Notice<Cainsent are legally invalid. Accordingly, since
Cheyenne Energy Services, LLC, has not obtainedethal consent of all defendants, the removal
is procedurally defective, and this action mustdmaanded to the 191st Judicial District Court of
Dallas County, Texas.

As a final matter, the couaddresses the contention that thagistrate judge incorrectly
focused on the equities to Plaintiff while disretjag the equities to Cheyenne Energy Services,
LLC. Cheyenne Energy Services, LLC, misappnelsethe relevant lawAs stated before, the
“unanimous consent” rule is well-established aaquires all defendantsathhave been properly
joined and served to consent to removal. Tiainitial Cheyenne Defendants voluntarily elected
to bargain away their right to remove and theghtito consent to the meoval of the action by a
later-served defendant is no faulttdélford. It is the initial CByenne Defendants’ waiver that
prevents them from giving consent to the renhovigor the court tdhold otherwise would be
contrary to well-established law and allow latervee defendants to use legal prestidigitation to
avoid legally binding contracts.

Il. Attorney’s Fees and Costs

Plaintiff seeks attorney’s fees and costsuimed for obtaining a remd of this action to
state court pursuant to 28 U.S.C. § 1447@gction 1447(c) providesdh“[a]n order remanding
the case may require payment of just costs amy actual expensescinding attorney fees,
incurred as a result of the removal.” 28 U.S.@487(c). There is no “automatic entitlement to an
award of attorney’s feesValdes v. Wal-Mart Stores, 1nd.99 F.3d 290, 292 (5th Cir. 2000). Bad

faith is not “a prerequisite to awarding attorney fees and cokis(titation omitted). “Absent
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unusual circumstances, courts may award attésriegs under § 1447(c) only where the removing
party lacked an objectively reastt@basis for seeking removalonversely, when an objectively
reasonable basis exists, fees should be denMdrtin v. Franklin Capital Corp.546 U.S. 132,
141 (2005) (citations omitted). In this regards ttourt must decide “whether the defendant had
objectively reasonable grounds to bek the removal was legally prapat the time of removal,
“irrespective of the fact that might ultimately be determinethat removal was improper.”
Valdes 199 F.3d at 293.

Helford filed no objection to the magistrgtelge’s recommendation that his request for
attorney’s fees and costs be denied. Moremfegr a careful consideration of the entire record
and because of a lack of authority by the Fifth Circuit addressing the key issue in this case, the
court, although not ultimately convinced by fBredants’ arguments regarding consent and the
2011 amendments to section 1446, todes that a reasonable personld arguablypelieve that
Cheyenne Energy Services, LLC, had objectivelgsonable grounds to believe removal was
legally proper. Accordingly, the court will deny Plaintiff’'s requiestattorney’s fees and costs.

lll.  Conclusion

After considering the motion, briefs, pleadings, record in this case, applicable law, Report,
the Cheyenne Defendants’ objections, and Rfiintresponse, the court determines, for the
reasons stated, that the findingisd conclusions of the magiggudge regarding Plaintiff's
Motion to Remand are correct. The court further determines that the findings and conclusions of
the magistrate judge regarding attorney’s fees, hwviere not objected to by Plaintiff, are correct.
The court, thereforeggcceptsthe findings and conclusions of the magistrate judge as those of the
court; overrules Defendants’ objectiongjrants Plaintiff's Motion to Remand (Doc. 18jlenies

Plaintiff's request for attorney’s fees; areinandsthis action to the 191st Judicial District Court
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of Dallas County, Texas, from whichaas removed. The clerk of the cosinall effect the remand

in accordance with the usual procedure. The ci#éll also term Defendants Cheyenne
Petroleum Company and Cheyenne Internati@waporation’s Motion to Dismiss under Rule
12(b)(6) (Doc. 10).

It is so orderedthis 30th day of September, 2015.

Sm A. Lindsay
UnitedState<District Judge
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