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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION
MICHAEL J. HENDRICKS,
Plaintiff,
V. CIVIL ACTION NO: 3:15-cv-00304-M

BOY SCOUTS OF AMERICA,

Defendant.
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MEMORANDUM OPINION AND ORDER

Before the Court is the Motion to DismiBfaintiff's First Amended Complaint [Docket
Entry #14] filed by Defendant the Boy ScoutsfAoherica (“BSA”). For the reasons stated
below, the Motion iISSRANTED in part andDENIED in part.

. BACKGROUND

This is a race and gender discriminatiowl aetaliation lawsuibrought by Plaintiff
Michael J. Hendricks (“HendricKg an African-American male, against his employer, the BSA.
In his First Amended Complaint, wihiés the live pleading in this actidrijendricks alleges that
his supervisor, Lisa Young, discriminated agaims on the basis of his race and gender and
created a hostile work environment fomhby increasing his workload and denying him
assistance, thereby setting himfapfailure, and then giving him negative performance reviews.
SeePl. First Am. Compl. [Docket Entry #13] at 7, 1 29 & 9, § 34. Hendricks further alleges that

Young twice failed to promote him to the “Tedmad, HRIS” position because she did not want

1 On May 7, 2015, the Court granted the BSA'stidio to Dismiss directed to the Original
Complaint filed in this action and gave Hendritéave to amend his pleadings in conformity
with the requirements of the Federal Rul&geOrder [Docket Entry #11].
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a black man reporting to hegEedd. 6-7, Y 25-27 & 8-9, 11 31-33n the first instance, Young
allegedly promoted a less-experienced, lesdiged white or Hispanic man instead of
Hendricks. Id. at 8, 11 31-32. In the second ins@nYoung allegedly manipulated the hiring
process, holding the position open to seek other candiaft¢esejecting Hendricks’s

application, and ultimately eliminating tipesition rather than promote Hendrickd. at 9, { 33.
Hendricks alleges that he complained to th&B3egal department and filed two charges of
discrimination with the Equal EmploymeOpportunity Commission (‘EEOC”)d. at 10, 1 34.
Thereafter, Young allegedly réitted against Hendricks by implementing daily meetings to
review his work, instituting a new policy prohibiting personal computers in the work place,
which affected only Hendricks, and giving hamegative evaluation on his annual revidd:.at

10, 1 34. Based on this alleged cocitl Hendricks filed suit in f#eral court alleging claims for
(1) race and gender discrimination in violationTafe VII of the Civil Rights Act of 1964, as
amended (“Title VII"), 42 U.S.C. § 2000et seq.42 U.S.C. § 1981, and the Texas Commission
on Human Rights Act (“TCHRA); Tex. Labor Code § 21.004t seq (2) “disparate treatment”
employment discrimination; (3) “disparate impact” employment discrimination; (4) hostile work
environment; (5) retaliationna (6) failure to promoteld. at 14-27, 11 50-156. Hendricks
seeks damages, as well as injunctive relief.

The BSA moves to dismiss the First Amended Complaint under Fed. R. Civ. P. 12(b)(6)
on the ground that Hendricks has failed to sudfitly allege any claim upon which relief can be
granted. The BSA seeks dismissal with prejutheeause Hendricks has already been granted
leave to amend his pleadings. Hendricks oppttee®otion and contends that the BSA subjects

his pleadings to a heightened standard. Heatadbat the First Amended Complaint is sufficient



to satisfy the minimal requirements of the FedBulkes. The issues have been fully briefed, and
the Motion is ripe for determination.
. LEGAL STANDARDS

To survive a Rule 12(b)(6) motion to dismittse plaintiff must mad “a short and plain
statement of the claim showing thlaé pleader is entitled to reliefPEp. R.Civ. P. 8(a)(2). In
analyzing a motion to dismiss for failure tatet a claim under Fed. R. Civ. P. 12(b)(6), the
Court accepts all well-pleaded facts as true aad/sithem in the light most favorable to the
plaintiff. Thompson v. City of Waco, Tex@é4 F.3d 500, 502 (5th Cir. 2014);re Katrina
Canal Breaches Litig495 F.3d 191, 205 (5th Cir. 2007). €Tbourt need not, however, “accept
the plaintiff's legal onclusions as true. Thompson764 F.3d at 502 (citingshcroft v. Igbal
556 U.S. 662, 678 (2009)).

A complaint “must contain sufficient factual ttex, accepted as true, to state a claim to
relief that is plausible on its faceHowe v. Yellowbook, US&40 F. Supp. 2d 970, 975 (N.D.
Tex. 2011) (Lynn, J.) (citin@ell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). A claim is
plausible on its face “when the piéif pleads factual content thallows the court to draw the
reasonable inference that the defendwmhable for the misconduct allegedl’one Star Nat'l
Bank, N.A. v. Heartland Payment Sys., I7@9 F.3d 421, 423 (5th Cir. 2013) (quotimghland
Capital Mgmt., L.P. v. Bank of Am., Nat'l Assg98 F.3d 202, 205 (5th Cir. 2012)). “Plausible”
does not mean “probable,” but it does require ‘enthian a sheer possibility that a defendant has
acted unlawfully.” Igbal, 556 U.S. at 678 (2009) (citingvombly 550 U.S. at 556).

[11.  ANALYSIS
Hendricks brings his claims for discringition and retaliation under Title VII, § 1981,

and the TCHRA. However, claims for gend@sed discrimination are not cognizable under



Section 1981.See Bobo v. ITT, Cont'l Baking €662 F.2d 340, 345 (5th Cir. 1981). The
BSA'’s Motion is therefor&SRANTED with respect to Hendricks’s claim for gender
discrimination under Section 1981. The law gousg Hendricks’s remaining claims is
substantially the sameShackelford v. Deloitte & Touche, LLIP90 F.3d 398, 403-4 n. 2 (5th
Cir. 1999). Therefore, the Court refensly to Title VIl in this opinion.

The gravamen of the BSA’s Motion is that Henkis has failed tossert specific factual
allegations to support various elements of hisllelgams. In particular, the BSA contends that
Hendricks'’s hostile work environment claim failscause the First Amended Complaint does not
list any specific factual allegations regarding harassment that impacts a term, condition, or
privilege of employment. The BSalso contends that Hendricks’s disparate impact claim fails
because the First Amended Complaint failpravide any details regarding the content or
application of facially-neutral BSA policies oxmdain how or why the identified policies have a
disproportionate impact on African-American nglél'he BSA further argues that Hendricks'’s
disparate treatment and failure to promotenctafail because the First Amended Complaint does
not sufficiently allege all the elements gbama facie case of discrimination. Among other
things, the BSA argues that the First Amended Complaint fails to specifically allege that
Hendricks suffered an “ultimate” adverse employment action or that similarly situated
employees outside the protected sla®re treated more favorably.

Hendricks disputes that theAlaequires him to plead all ¢helements of a prima facie
case of discrimination. Indeed, Eit\/Il cases are not subject thh@ightened pleading standard.
See Swierkiewicz v. Sorema N384 U.S. 506, 512 (2002). A plaifftis not required to plead a
prima facie case of discrimination in his complaint to survive a Rule 12(b)(6) m@&emid, at

508;Raj v. Louisiana State Univ714 F.3d 322, 331 (5th Cir. 2018gwis v. LSG Sky Chefs



2015 WL 935125, at *4 (N.D. Tex. Mar. 4, 2015) (Lydn, Rather, a plaintiff need only plead

factual content that allows the court to dra® teasonable inference that the defendant is liable

for the misconduct allegedstone v. La. Dep’t of Revend®0 F. App’x 332, 339 (5th Cir.

2014). Thus, in a Title VII case, a plaintiff mssiply allege enough fexto plausibly suggest

that his employer discriminated against him tlulis membership in a protected group.

Gallentine v. Housing Autlef City of Port Arthuy 919 F. Supp. 2d 787, 804 (E.D. Tex. 2013).
A. Raceand Gender Discrimination Claims

1. Hostile Work Environment

A hostile work environment exists “when the workplace is permeated with
discriminatory intimidation, ridicule, and insult thatsufficiently severe or pervasive to alter the
conditions of the victim’s employment anceate an abusive working environmengtewart v.
Miss. Transp. Comm’'rp86 F.3d 321, 328 (5th Cir. 2009). To determine whether a work
environment is “hostile,” a court considerkétfrequency of the discriminatory conduct; its
severity; whether it is physicaltpreatening or humiliating, or a mere offensive utterance; and
whether it unreasonably interferes wéh employee’s work performanceRamsey v.
Henderson286 F.3d 264, 268 (5th Cir. 2002) (quotiglker v. Thompsor214 F.3d 615, 625
(5th Cir. 2000)). To state a claim for relief, ikgicks must plead factbat allow the Court to
reasonably infer that the alleged harassment wiisisatly severe to altethe conditions of his
employment and create an abusive working environmeiane v. La. Dept. of Reven@80 F.
App’x 332, 340-41 (5th Cir. 2014).

Hendricks alleges that Young and the BS@ated a hostile work environment for him
by reducing the headcount in his department, assigning him additional projects, increasing his

workload, and denying him assistance with his workldaeePl. First Am. Compl. at 7, § 29 &



9, 1 34. He also alleges thateafhe filed his EEOC charge, Young required him to attend daily
meetings to review his work, instituted a newi@pthat prohibited him from using his personal
computer in the work place, and gavela negative evaluation on his annual revidgv.at 10,

1 34. This conduct, however, is not sufficiersigrvere or pervasive to state a hostile work
environment claim.See, e.g., Lara v. Kempthor&3 F. Supp. 2d 504, 521 (S.D. Tex. 2009)
(actions in admonishing formemployee for using his persomablio at his dgk, conducting his
yearly performance review via telephone, dagyhis requests for coaching and training, and not
granting his request for vacation leave unty 8afore his vacation was to start were not
actionable as harassment in employee’s Title VII hostile work environment claim). Hendricks
further claims that he was subjected tditule, insults, rumors and innuendosd. at 19, {1

106, 107, but he fails to describeyaspecific incident. He similaylfails to allege facts that

would support an inference that the conduct of wiie complains was motivated by his race or
gender or was physically threatening or humitigti Accordingly, the BSA’s Motion to Dismiss
Hendricks’s hostile work environment claimGRANTED.

2. Disparate Impact

Disparate impact claims focus on facially malemployment practés that create such
statistical disparities disadvaging members of a protected group that they are “functionally
equivalent to intentional discriminationWatson v. Fort Worth Bank and Trué487 U.S. 977,
987 (1988). To sufficiently pleaddasparate impact claim, Hendricksust allege facts to show
that specific practices dispropantiately affected a protectedogip and that the disparity cannot
be justified by business necessi§ee42 U.S.C. § 2000e-2(k)(1)(A)(i). Although Hendricks
identifies in his First Amended Complaint seveiéeged discriminatorpractices, including “a

policy of using results of performance revievasid “written policies aimed at [Hendricks] like



the non-use of non-company computers in thekyatace,” “progressie discipline,” and

“coaching for successseePl. First Am. Compl. at 13, 1 98, heléato allege that any statistical
disparity adverse to males or African-Amerisaasulted from those policies. Hendricks has
thus failed to state a claim for race or gendscrmnination under a disparate impact theory, and
the BSA’s Motion iSGRANTED with respect to those claims.

3. Disparate Treatment/Failure to Promote

To sufficiently plead a disparate treatmemtirtl, Hendricks mustliezge facts to show
that the BSA treated him less favorably than sother employee because of his race or gender.
Seed2 U.S.C. § 2000e—2(a)(1). Disparate treatment is actionable if it involves an “ultimate
employment decision,” such as hiring, firigmoting, promoting, granting leave, or awarding
compensationSee Alvarado v. Tex. Range492 F.3d 605, 612 (5th Cir. 2007). The only
actionable adverse employment action Hendrickatifles in the First Amended Complaint is
the BSA'’s alleged failure to promoltém to the Team Lead, HRIS positioBee Breaux v. City
of Garland 205 F.3d 150, 157 (5th Cir. 2000) (noting thdhilure to promote constitutes an
adverse employment action).

Title VII makes it unlawful for an employer to fail or refuse to promote an individual
because of his race or gend&ee42 U.S.C. § 2000e-2(a)(1) o state a claim for
discriminatory failure to promote, Hendricks ma#iege facts sufficient to show that (1) he is a
member of a protected class, (2) he soaglat was qualified for an available employment
position, (3) he was rejected fitrat position, and (4) the BSA promoted or continued to seek
other individuals not ithe protected classMcMullin v. Miss. Dep’t of Public Safety82 F.3d

251, 258 (5th Cir. 2015).



In the First Amended Complaint, Hendricd&eges that his supervisor twice failed to
promote him to the Team Lead, HRIS positi@téuse she did not want a black man reporting to
her. SeePl. First Am. Compl. at 6-A]Y 25-27 & 8-9, 11 3133 According to Hendricks, he was
qualified for the promotion because he had a enastiegree and oveodir-and-half years of
experience with the BSASee idat 1, 1 1 & 26, 11 148-49. When the position first became
available in 2010, Young allegedlygmoted a less-experienced, legmlified white or Hispanic
man instead of Hendrickdd. at 8, 11 31-32. When the position opened again in 2014, Young
allegedly manipulated the hiring process and Heddposition open to seeither candidates after
rejecting Hendricks’s applicatiorid. at 9, § 33. Ultimately, sheiglinated the position rather
than promote Hendrickdd. These allegations are sufficigntstate a claim for disparate
treatment discriminatory failure to promote.

Contrary to the BSA’s argument, Hendrickeed not, at this age of the litigation,
provide specific details aboutehjob requirements of the Tedmad, HRIS position or explain
how his experience matches those qualificatidwsr does his claim fail because he alleges that
the BSA did not promote anyone to the Tdagad, HRIS position in 2014. A plaintiff may
prevail on a failure to promote dhiif he can show that he djgul for an available position for
which he was qualified and that he was rejectieder circumstances which give rise to an
inference of discriminationTexas Dep’t of Comm. Affairs v. Burdjdb0 U.S. 248, 253 (1981).
There are many circumstances which may givetassn inference of discrimination, such as
when—as Hendricks alleges—thesjimn for which the plaintiff was rejected remains open and
the employer continues to seek applicarsin the protected class to fill iMcMullin, 782 F.3d
at 258 (noting that the fourthezhent of failure to promote chaican be established by showing

that the employer either promotedcontinued to seek other imitluals not in the protected



class). Additionally, an inferee of discrimination may arise under circumstances where the
plaintiff demonstrates that his employer eliated a position in order to avoid having to
promote the plaintiff due to his race or gendgee Aurelien v. Henry Schein, 2009 WL
366148, at *13 (E.D.N.Y. Feb. 12, 2009) (genuine issdi@saterial fact existed where evidence
showed race was a motivating factor in empitsydecision to eliminate position rather than
promote plaintiff).

Even if Hendricks has alleged sufficient faiistate a claim for relief, he must further
demonstrate that he exhaushesladministrative remedies beédche can pursue his claim in
federal court. 42 U.S.C. § 2000e-5(e)(1). Titleréquires that an employee file a charge of
discrimination with the EEOC within 300 dagkthe alleged discriminatory practic€ee
E.E.O.C. v. Rock-Tenn Servs. Co.,,I801 F. Supp. 2d 810, 822 (N.D. Tex. 2012). In the First
Amended Complaint, Hendricks alleges thatfiled his first charge with the EEOC on
November 25, 2014 and his second chamgy®ecember 1, 2014. PI. First Am. Coradl12, 1
40-41. Hendricks thus admits tha did not file a charge with the EEOC within 300 days of the
BSA's failure to promote him in 2010, and his oigibased on that condwre barred, unless he
can demonstrate a factual basigoll the 300-day periodBlumberg v. HCA Mgmt. Co., Inc.

848 F.2d 642, 644 (5th Cir. 1988). Hendricks arghasthe “continuingiolations” doctrine
justifies tolling the actionable ped. However, the continuing violations doctrine does not
apply to discrete acts ofgtirimination, such as a discrete failure to promdt@ods v.

Lancaster Indep. Sch. Dis834 F. Supp. 2d 512, 516 (N.D. Tex. 2011) (citvad’| R.R.
Passenger Corp. v. MorgaB36 U.S. 101, 116-117 (2002)) (citingprgan 536 U.S. at 113).
Hendricks'’s claims arising from the alleged 2@dure to promote him are therefore barred by

his failure to timely exhaust administrative remedies.



The BSA’s Motion to Dismiss Hendricks’sggiarate treatment and failure to promote
claims isGRANTED in part andDENIED in part. The Motion is granted with respect to
Hendricks’s claims arising from any alleged adecemployment action oththan the failure to
promote him to the Team Lead, HRIS position in 2014.

B. Retaliation

Title VII also prohibits retaliation againstmployees who engage in protected conduct.
Seed2 U.S.C. § 2000e-3(a). To state a claim fealration in violation ofTitle VII, Hendricks
must allege that the BSA took an adverse egpkent action against him in retaliation for his
engaging in protected condu@ee Stonéb90 F. App’x at 341. According to the BSA,
Hendricks has not adequately alleged that hegadyan conduct protected by Title VIl or that a
causal connection exists betwesy alleged protected condund an adverse employment
action.

In the First Amended Complaint, Hendrickigeges that he complained of unlawful
discrimination by, among other things, filing a dmof discrimination with the EEOC, and that
after his employer receivatbtice of his EEOC chargegpung retaliated against him by
“micromanaging” his work through required darheetings, prohibiting him from using his
personal computer in the workplace, and giviimg a poor performance review that negatively
affected his opportunities for adweement, merit raises, and bonuses. PI. First Am. Compl. at
10-11, 91 34, 35. Hendricks filed his EEOGugjes on November 25, 2014 and December 1,
2014; the BSA allegedly received ra#iof the charges on December 8, 20t¥ at 12, 1 40-
42. Young gave Hendricks a negative yearH@wikw for 2014, and Hendricks submitted his
response and objection to that review on February 20, 2d1&t 11, § 34. Filing a charge of

discrimination with the EEOC clearbyonstitutes protected activitidaire v. Bd. of Supervisors
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of La. State Uniy 719 F.3d 356, 367 (5th Cir. 2013), and ttmporal proximity between that
protected activity and the allegedalatory conduct that followed is sufficient to allege a causal
connectionseeStrong v. Univ. Healthcare Sys., L.L,.@82 F.3d 802, 808 (5th Cir. 2007)
(recognizing that close tempoaioximity may be adequate totalslish a prima facie case of
retaliation). Thus, Hendricks has alleged $aifficient to state a claim for retaliation.

In its Reply, the BSA asserts for the first tithat Hendricks’s retaliation claim must be
dismissed because the First Amended Compfailstto allege anwctionable retaliatory
conduct. The Court generally does not consigiey arguments made in a reply brigftria LLC
v. Tracking Sys., Inc2007 WL 2719884, at *4 (N.D. Tex. Sep8, 2007) (Fitzwater, J.). Ifit
did, however, the BSA’s new argument would. f&Conduct that constitutes an adverse
employment action is broader for purposes ottaliegion claim than for a discrimination claim.
Burlington N. & Santa Fe Ry. Co. v. Whig!8 U.S. 53, 68 (2006). In the context of a
retaliation claim, an actionabéglverse employment action is any action that might well have
dissuaded a reasonable worker from makingugporting a charge of discriminatiolt.; see
also McCoy v. City of Shrevepp4t92 F.3d 551, 557 (5th Cir. 200Mhlere, Hendricks alleges,
among other things, that Young retaliated agdiima by giving him a poor performance review,
which negatively affected his opportunities fdvancement, merit raises, and bonuses. PI. First
Am. Compl. at 10-11, 1 34, 35. This assertiosuiicient to allege an adverse action for
purposes of stating a retaliation clai@othran v. Potter2010 WL 1062564, at *6 (N.D. Tex.
Mar. 22, 2010)aff'd, 398 F. App’x 71 (5th Cir. 201@holding that negative performance
review that resulted in loss in pay constituga adverse employment action in context of
relation claim). Therefore, the BSA’s Motitm Dismiss Hendricks’s retaliation claims is

DENIED.
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V. CONCLUSION

The BSA’s Motion to Dismiss Plaintiff's First Amended Complaint [Docket Entry #14]
IS GRANTED in part andDENIED in part. The Motion i$SRANTED with respect to
Hendricks’s claims for (1) gendéased discrimination in vidli@n of 42 U.S.C. § 1981; (2)
“disparate impact” race and gendkscrimination; and (3) “dispat@treatment” race and gender
discrimination, other than his claim arising outlué BSA'’s alleged failure to promote him to
the Team Lead, HRIS position in 2014. Those claim®agd | SSED with prejudice. See
Brown v. Texas A & M Uniy804 F.2d 327, 334 (5th Cir.1986) (tinlg that leave to amend a
second time is unnecessary where a plaintiff galliefacts could not, as a matter of law, support
the alleged claim, “[e]Jven with every possifdet and inference resolved in favor of the
plaintiff”); Jacquez v. ProcunieBOl1 F.2d 789, 791(5th Cir.1986é)o{ding that leave to amend
is not required where it is clear that the pldi has already pleaded his “best case”). The
Motion is also-GRANTED with respect to Hendricks’s hostile work environment claim.
However, that claim i®1SMISSED without prejudice. The @urt will allow Hendricks to
amend his complaint one last time to allege, i€am, facts sufficient to state a plausible claim
for hostile work environment consistenitiivthis Memorandum Opinion and Order.

TheMotion is DENIED with respect to Hendricks’s disparate treatment and failure to
promote claims arising out of the BSA'’s alledailure to promote him to the Team Lead, HRIS
position in 2014 and hisaims for retaliation.

SO ORDERED.

September 16, 2015.

NORTHERN DISTRICT OF TEXAS
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