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INTHE UNITED STATESDISTRICT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

CARLOS WHITE,

Plaintiff,
V. CIVIL ACTION NO. 3:15-CV-527-M
SOFTLAYER TECHNOLOGIES, INC.,
ET AL.

w W W W W W W W W

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court is the Motion to Compeloftration and Dismiss Plaintiff's Claims, or,
in the alternative, to Stay the Proceedifigscket Entry #18] filed by International Business
Machines Corporation (“IBM”), SoftLayer Haings, Inc. (“SoftLayer Holdings”), and
SoftLayer Technologies, Inc. (“SoftLayer”) (txtively, the “IBM Defendants”). For the
reasons explained below, the Motion to Comfditration and Dismis®laintiff’'s Claims is
GRANTED.

. BACKGROUND

Plaintiff Carlos White (“White”) worked aSoftLayer's Assistant General Counsel from
February 15, 2010 until September 7, 2012. On February 13, 2015, White filed this lawsuit
against SoftLayer and other related ergitiecluding SoftLayer Holdings and IBMalleging
claims for race discrimination and retaliation in =idn of Title VII of the Civil Rights Act of

1964 (“Title VII”), 42 U.S.C. § 2000etseq, and 42 U.S.C. § 1981, arising from his

1 SoftLayer Holdings owns one idred percent of SoftLayer’s stock, and IBM is SoftLayer's successor-
in-interest. White also sued Gl Pams&.P. and ThePlanet.com Services Inc. Gl Partners, L.P. acquired SoftLayer
in 2010 and then merged SoftLayer withePanet.com Services, Inel. Orig. Comp. at 3, 16; Def. Ans. at 3, { 6.

In 2013, Gl Partners, L.P. sold itsrdrolling interest in SoftLayer and its affiliated companies, including SoftLayer
Holdings, to IBM. Id. As a result of this transtgn, IBM succeeded to all of 8bayer’s rights and liabilities,
including any rights and liabilities under SoftLayer's employment agreement with V@aeRef. App. at 6-7, 11
9-10.
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employment with SoftLayer. The IBM Defendamontend that, as amdition of being hired by
SoftLayer, White agreed to submit all claine¢ated to his employnmé to final, binding
arbitration pursuant to the FedéArbitration Act (“FAA”), 9U.S.C. 88 1-16. Accordingly, the
IBM Defendants move to compel White tddrate his claims in this lawsuit.

The IBM Defendants’ motion is predicatadon an Employment, Confidentiality, Non-
Solicitation, and Non-Competition Agreement (tBgnployment Agreement” or “Agreement”)
dated February 15, 201GeeDef. App. at 219-223. Paragraph 9 of the Employment Agreement
provides, in its entirety:

Employee and SoftLayer agree thay differences, claims, disputes,
or controversies between themsing out of this Agreement
(including without limitation all claimer disputes arising out of or
connected to Employee’s employmt@r termination by SoftLayer)
shall be submitted to, and determined exclusively by, binding
arbitration pursuant to the Federal Arbitration Act. This specifically
includes any claim, including participation as a class representative or
class member, Employee may have against SoftLayer that would
otherwise require or allow resdd any court or other governmental
dispute resolution forum arisirfgom, related to, or having any
relationship or connection whats@gwith Employee’s employment
or association with SoftLayer, witer based on tort, contract, statute,
common law, or otherwise. The sole exceptions to this mandatory
arbitration provision are clainaising under the National Labor
Relations Act, and claims for medi and disability benefits under
workers’ compensation or unemyment compensation claims filed
with the State of Texas. Nothimgrein shall prevent Employee from
filing and pursuing administrative proceedings only before the U.S.
Equal Employment Opportunity Gomission or an equivalent state
agency (although if Employee choosegursue a claim following the
exhaustion of such administrativarredies, that claim is subject to
binding arbitration). EMLOYEE AND SOFTLAYER
UNDERSTAND THAT, BY AGREEING TO THIS BINDING
ARBITRATION PROVISION, BOTH GIVE UP THEIR RIGHT TO
TRIAL BY JURY OF ANY CLAIM EITHER MAY HAVE

AGAINST THE OTHER EXCEPT AS EXPRESSLY PROVIDED
HEREIN. The parties shall mutiyaagree upon a qualified impartial
arbitrator, who shall follow controtig law and issue a written opinion
and Award, which shall be finabjnding, and conclusive on the



parties, and which may be entg@nd enforced by any court of
competent jurisdiction.

Id. at 222, 1 9. White opposes the motion to coraf@tration on three gera grounds: (1) the
IBM Defendants have not shown that White agreearbitrate his claims; (2) Paragraph 9 of the
Employment Agreement is illusory; and (3) Raeph 9 is unconscionable. The issues have
been fully briefed, and the motion is ripe for determination.
. LEGAL STANDARD

The Court’s determination of whether Whitgould be compelled to arbitrate his claims
against the IBM Defendangsirsuant to the FAA inveés a two-step inquiryWill-Drill Res.,
Inc. v. Samson Res. C852 F.3d 211, 214 (5th Cir. 2003). FEjthe Court considers whether
the parties agreed to arlaite the dispute in questiold. This inquiry examines (1) whether
there is a valid agreement tddrate between the parties and Whether the dispute in question
falls within the scope of that agreemefd. If the Court finds that the parties agreed to arbitrate
their dispute, it then considers whether any rextielegal constraintgreclude arbitration of
White’s claims.Id. If there is a valid agreement to arhit, and there are no legal constraints
that foreclose arbitration, ¢hCourt must order the partiesarbitrate their disputeDean Witter
Reynolds, Inc. v. Byrd70 U.S. 213, 218 (1985) (The FAAedves no place for the exercise of
discretion by a district court, butstead mandates that district cowstisll direct the parties to
proceed to arbitration on issues as to Wwlaa arbitration agreement has been signed.”)
(emphasis in original) (citing 9 U.S.C. 88§ 3-4).

The Court applies ordinary contract pripieis from the law ofhe state governing the
agreement to determine whether the parties agreed to arbivash. Mut. Fin. Group, LLC v.
Bailey, 364 F.3d 260, 264 (5th Cir. 2004). Hdreth parties acknowledge that Texas law

applies. The IBM Defendants, as the partieksg to compel arbitration, need only prove the



existence of an agreement to arbitréea preponderance of the evidenGrant v. Houser469
F. App’x 310, 315 (5th Cir. 2012) (per curiam)/hite, as the party seeking to invalidate the
agreement, bears the burderesfablishing & invalidity. Carter v. Countrywide Credit Induys
362 F.3d 294, 297 (5th Cir. 2004).
[ll. ANALYSIS

White first challenges whether the IBM Defamtis have proved the existence of a valid
arbitration agreement. He asserts that hes]ha) memory of readingr signing any arbitration
agreement in connection with [his] employmanSoftLayer.” Pl. Resp. App. at 4, 1 6.
However, the Employment Agreement bears White’s signatee®ef. App. at 223, and the
IBM Defendants submitted evidence that Whiteaxed the Agreement on his first day of work
at SoftLayer.Id. at 214, | 8see alsdef. Reply App. at 5, 1 5. Whitshallenges some of this
evidence, including the statement in the detian of Julia Fleitman that he signed the
Employment Agreement, on the ground tthet statement is not supported by personal
knowledge because Fleitman was not present when he was signing documents on his first day of
work. SeePl. Resp. App. at 14, 1 28. White does nallleimge the declaration of Jessica Kracht
that he signed the Employment Agreemed¢eDef. Reply App. at 5, §. Kracht explains in
her declaration that she was responsible famiai$tering White’s orientation on February 15,
2010, that she personally presented White wighEmployment Agreement, and that he signed
it. 1d. Further, White does not directly or unegqgally deny that he signed the Employment
Agreement. Rather, he concedes that theasiga on the last page of the Agreement “looks
like” his. PIl. Resp. App. at 4, 16 & 13, .28 view of the record aa whole, White’'s assertion

that he does not remember signthe Employment Agreement is insufficient to discredit the



evidence that he signed it, includingtsigned copy of the Agreement itseBelaya v. Am.
Pinnacle Mgmt. Serva LC, 2013 WL 4603165, at *3 (N.D. Tex. Aug. 29, 2013).

White argues that, even if he signed the Eypient Agreement, his signature does not
establish that he agreed to be bound by the terrRaraigraph 9. He contends that he should not
be bound by his signature because he was not provided adequate notice of the arbitration
requirement or an opportunity to negotiate thevimions of Paragraph 9. These arguments are
contrary to settled law. Undé&exas law, “[a] party’s signatui@ a written contract is ‘strong
evidence’ that the party unconditally assented to its termslh re December Nine C0225
S.W.3d 693, 699 (Tex. App.—EI Paso 2006, origcpealing) (citations omitted). Unless White
can show he was fraudulently induced to slggnEmployment Agreement, he “is bound by the
terms of the contract he signed, regardlesshather he read it dhought it had different
terms.” In re McKinney 167 S.W.3d 833, 835 (Tex. 2005) (prproceeding) (per curiam)
(citations omitted)see also Smith v. H.E. Butt Grocery Ck8 S.W.3d 910, 912 (Tex. App.—
Beaumont 2000, pet. denied) (rejecting the arquirtiet an employee can avoid an arbitration
agreement merely because employer did not negotiate its terms).

White attempts to show that certain “troubling facts"—thasigeed two different
documents containing arbitratioraakes; that Kracht wrote “NAfext to the phrase “Arbitration
Agreement” on his “New Hire Orientation Checklisand that SoftLayer did not advise him to
seek independent counsel if he had questidnosit his employment documents—constitute
fraud. They do not. The existence of multiptatracts does not invalidate the agreement to
arbitrate.See In re Palm Harbor Homes, In&95 S.W.3d 672, 674 (Tex. 2006) (enforcing
agreement to arbitrate where parties entees@ral separate agreements, including two

arbitration agreements). Although White sigtieel Employment Agreement after having signed



another version of the Agreement containing a 8iygtifferent arbitratiorprovision, the critical
language in the earlier versioropides that “any dispute . . .la¢éing to Employee’s employment
by SoftLayer shall be resolved by binding arbitration.” Pl. Resp. App. at 99. This language is
substantially similar to, and entirely consistesth, Paragraph 9 of the Employment Agreement.
Kracht explained that she perstyaent another version tfhe Employment Agreement to

White in an email with other new hire paperwakipr to his start dateDef. Reply App. at 4-5,

1 4. By February 15, 2010, SoftLayer had updated the Employment Agredtheaits, | 5.

When Kracht presented the Employment Agreert@lhite for execution, €htold him that the
updated version “officially n@laced” the prior versionld. There is nothing misleading or
fraudulent about there being two agreements.

Regarding the New Hire Orientation Checkliathite admits that he did not see the
Checklist until he left SoftLayer in September 2012. PIl. Resp. App. at 6-7, 1 11-12. Therefore,
he could not have relied on the &lklist to conclude that he waot subject to an arbitration
agreement. There also is no requirementahamployer advise its employees to seek legal
counsel before signing an agreement. Softt’ayailure to recommend that White—a lawyer
himself—seek legal advice before signing theployment Agreement does not constitute fraud.
See Perez v. Lemarroy92 F. Supp. 2d 924, 933 (S.D. Tex. 2008) (enforcing arbitration
agreement even though defendant did not advispléaiffs that they could or should consult
legal counsel before signing tagreement). White has thus fdile®s demonstrate fraud, and he
is bound by the terms of the Employment Agreemémte McKinney 167 S.W.3d at 835.

Next, White argues that Pagraph 9 of the Employment Agreement is unenforceable
because it is illusory. Under Texas law, an “adbitm clause is not illusory unless one party can

avoid its promise to arbitrate by amending grovision or terminténg it altogether.”In re 24R,



Inc. 324 S.W.3d 564, 567 (Tex. 2010). Paragraph YBeEmployment Agreement states, in
pertinent part:

No waiver or modification of this Agreement or of any covenant,

condition, or limitation in this Agreement shall be valid unless in

writing and executed by the partylte charged. No evidence of

any waiver or modification shall befered or received in evidence

in any proceeding . . . unless the waiver or modification is by

written instrument, executday the party to be charged.
Def. App. at 223, § 10. This provision plainlyhibits SoftLayer from unilaterally modifying
any provision of the Agreement, including Raegph 9. White points to Paragraph 1 of the
Agreement, which provides that “[e]ither partyéi® may terminate this Agreement at anytime
with or without cause,” as support for his arguibteat the agreement to arbitrate is illusory
because it would allow SoftLayer to amend Paapyr9 and avoid its promise to arbitrald. at
219, 1 1. Contrary to White's assen, Paragraph 1 merely estahks the at-wilhature of the
parties’ employment relationshipgt does not permit SoftLayer suddenly change the terms of
Paragraph 9 to avoid arbitratiofherefore, the parties’ agreemémntarbitrate ishot illusory.

White also argues that Paragraph 9 efEBmployment Agreement is unconscionable.

Texas law recognizes both substantive andguaral unconscionability. In the context of
arbitration agreements, “[s]ubstas@ unconscionability refers the fairness of the arbitration
provision itself, whereas procedliunconscionability refert® the circumstances surrounding
adoption of the arlriation provision.” In re Palm Harbor Homes, Inc195 S.W.3d at 677.
White argues the arbitration agreement is &urtisvely unconscionable because it does not
provide “built-in protections” for the employee céuas requiring the empfer to pay arbitration
costs and the employee’s attorneys’ fees. Thddesubstantive unconscionability is “whether,

‘given the parties’ general commercial backgrdand the commercial needs of the particular

trade or case, the clause involved i®re-sided that it is unconscionable under the



circumstances existing when the parties made the contradt &t 678. Here, the arbitration
agreement is silent as to costs and fees. Nikrece with respect toosts does not render an
agreement unconscionabli re FirstMerit Bank, N.A.52 S.W.3d 749, 756-57 (Tex. 2001).
There is no indication here thtte arbitration agreement woularce White to incur prohibitive
expenses, and the lack of other, unspecifedlt-in protections’fails to demonstrate
substantive unconscionability.

White contends that the agreement toteatt® is procedurally unconscionable because
SoftLayer was more knowledgealaled sophisticated than he swaith respect to arbitration
provisions in employment agreements. White ends that SoftLayer toaddvantage of his lack
of knowledge and experience and used deceptidrrickery to “sneak” the arbitration
agreement past him. These arguments are UmgvaEven if the Court assumed that White, a
lawyer, was unsophisticated with respect tzalanatters compared to SoftLayer, a mere
imbalance in the parties’ sophistication is not sufficient to render an agreement unconscionable.
Fleetwood Enterpr. Inc. v. Gaskan80 F.3d 1069, 1077 (5th Cir. 2002). The alleged “sharp
practices” White identifies are generally the sdtreubling facts” he relies on to argue that he
is not bound by the Employment Agreement’s arbitration provision. These circumstances,
including not being provided withdequate notice of or an opportyrto review or negotiate the
arbitration provision, fail to estabh procedural unconscionabilitysee In re Halliburton Co.

80 S.W.3d 566, 572 (Tex. 2002) (rdjag the argument that anbdiration provision between an
employer and an employee is unconscionable méedguse there was disparity in bargaining
power between the parties or because the emptbigenot give the employee and opportunity to
negotiate its terms). Texas courts have foaamagreement procedurally unconscionable only in

rare circumstances, such as when one@ptrties was literally unable to understand the



agreement because of illiterasya language differencé&leetwood Enterpr.280 F.3d at 1077.
That is not the situation here. Accordinglye Court finds that thiIBM Defendants have
established by a preponderancehaf evidence the existenceaofalid agreement to arbitrate
between the parties.

White does not dispute that Paragraph 9ciwprovides that “andifferences, claims,
disputes, or controversies .arising out of this Agreemefincluding without limitation all
claims or disputes arising out of or conmetto Employee’s employment or termination by
SoftLayer) shall be submitted to, and determiercusively by, binding &itration pursuant to
the Federal Arbitration Act,” ieroad enough to encompass his claims in this lawsuit. Nor does
he contend that any law or patiprecludes arbitration of the€laims. Indeed, employment-
related claims such as the ones at issue irc#ss are often held bee subject to mandatory
arbitration agreementsSee, e.g., Rojas v. TK Commc'ng,. |87 F.3d 745, 748 (5th Cir. 1996)
(Title VII claims subject to madatory arbitration provisionfpubre v. Lundy Serv., Inc1998
WL 907020, at *2 (N.D. Tex. Dec. 18, 1998) (same as to claims arising under Section 1981).
The Court thus finds that White must be cetigd to arbitrate hisace discrimination and
retaliation claims agaihshe IBM Defendants.

Finally, a district court may dismiss, withgpudice, rather than stay, an action where all
the issues are properlylgect to arbitration Alford v. Dean Witter Reynolds, In®75 F.2d
1161, 1164 (5th Cir. 19923ee also Adam Techs. Int'l S.A.@#&/. v. Sutherland Global Servs.,
Inc., 729 F.3d 443, 447 n.1 (5th Cir. 2013) (“Althougtton 3 of the Federal Arbitration Act
directs district courts to stgpending arbitration, we are bounddayr precedent which states that
dismissal is appropriate ‘when all of the issuésadin the district court must be submitted to

arbitration.” (quotingAlford, 975 F.2d at 1164)). All the clainasserted by White in this case



fall within the scope of tharbitration provision in the Eptoyment Agreement. The only
possible role the Court could have would bestdew the arbitration aard once the proceedings
are concludedSee Alford975 F.2d at 1164. Under these circumstances, the case should be
dismissed with prejudice rather than staylt; Washington v. Sears Logistics Servs.,, 18014
WL 2159253, at *4 (N.D. Tex. May 23, 2014) (holdingtthjw]hen a court determines that all
claims are subject to arbitratiasismissal of the action with prejice is appropriate and within
the court’s discretion.”).
IV. CONCLUSION

For the reasons stated above, the IBMeddants’ Motion taCompel Arbitration
[Docket Entry #18] iSSRANTED, and White’s claims ar®l SMISSED with prejudice. The
parties are directed to arlaite their dispute pursuantttte Employment Agreement.

SO ORDERED.

August 27, 2015.
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