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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
CARY A. MOOMJIAN
Plaintiff,
V. Civil Action No. 3:15-CV-0952-L

T.D. AMERITRADE, INC.,

w W W W W W W W W

Defendant.

MEMORANDUM OPINION AND ORDER

Before the courarePlaintiff's Motion to Vacate Arbitration Award (Doc. 10), filed June
8, 2015; and T.D. Ameritrade, Inc.’s Motion to Confirm Arbitration Award (Doc. 11), filed June
8, 2015. After carefulconsideration of the motionsriefing,record, and applicable law, the court
deniesPlaintiff's Motion to Vacate Arbitration Award angiants T.D. Ameritrade, Incs Motion
to Confirm Arbitration Award.
l. Background

Plaintiff Cary A. Moomjian (“Plaintiff or “Moomjian”) originally filed this actionto
vacate an arbitration award entered in favor of Defendant T.D. Ameritrad€;Defendant” or
“TDA”) in the 192nd Judicial District Court of Dallas County, Texas March 6, 2015.
Defendant removed the action to federal court on the basis of diversstyigtion on March 26,
2015. Moomijian contends that the arbitrators exceeded their authority and comnsttedduct
by refusing to issue an explained decision. He requests that the courtiveaatgrd and mandate
thatthe Financial Industry Regulatory Authority, Inc. (“FINRACPnduct a new arbitration. He

also seeks whatever remedies that the court determines are just, properijlable ava
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TDA originally filed its Answer to Plaintiff’'s Motion to Vacate Award and Defendant’s
Motion to Confirm Arbitration Award on April 2, 2013t conterts that there are no valid grounds
to vacateor modify the arbitration awarand therefore, the award should be confirmed. It seeks
all costs, attorney’s fees and expenses incurred in confirming the award.

On or about January 26, 2014, Plaintiff filed a Statement of Claim RINRA to
commence arbitration proceedinggjainst TDA asserting claims for breach of contract,
negligence, breach of fiduciary duty, misrepresentations, unauthorized tradohdailue to
follow instructions. Plaintiff alleged that TDA improperly closed out his position in Direxion
Shares Trust in violation of his standing instructions givetheoption expiration date.

On October 7, 2014, the FINRA Office of Dispute Resolution entered an ordenaion
to compelfiled by Moomjian on September 17, 2014The orderaddressed a number of
contentions angrovided additioal provisionsincluding the following“The filing dates for Pre
hearing briefs, witness lists and any other documents to be filed according20 tas rule’ are
extended to October 22, 2014.” Pl.’s E8AOn October 22, 2014, the parties filed a joint request
for an explained decision pursuant to FINRA Rule 12904(g). The arbitration was helel &efor
pane of three arbitrators in Dallas, Texdke following week, on October 29 and 30, 2014. On
December 11, 2014, the arbitrators issued an award in Defendant’s favor, and 'Blalairffs
were denied and dismissed with prejudice. In their avwhedrbitratorsspecifically stated that
they considered the pleadings and otheaterials filed by the parties. The arbitrators denied
Defendant’'s motion for dismissal on the record at the close of Plaintiff's inaskief and
Plaintiff's motion to reopen the record to submit costs and expenses incurred.

The arbitrators also denied tharties’joint request for an explained decision as untimely

and therefore, did not issue an explained decision. Plaintiff seeks to vacate tragiarbéward
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on the bas of the arbitratotdinding that the joint request for an explained decision was untimely
and their failure to issugsuch adecision.
Il. Legal Standards

A. The Texas Arbitration Act (“TAA”) and Federal Arbitration A ct (“FAA”)
Govern the Dispute

Plaintiff brings this cause of action pursuant to a FINRA arbitration pdaoge He
contends that the TAA governs this dispute and that the arbitration award should be vacated
pursuant to Sections 171.0431.047 of thd AA because he was prejudiced hg panel’dailure
to issue an explained decision. Defendant asserts that the FAA governs thelispute the
arbitration award at issue is a part of a contract involving interstate comnisetendant further
asserts that even if the TAA could apptythe dispute, the FAA would preempt the state act if
there were any conflicting provisions or outcomes.

When an agreement contains a clause that designates Texas law but does nothexclude t
FAA, the FAA and Texas law, including the TAA, apply concatiye Freudensprung v. Offshore
Technical Servs., Inc379 F.3d 327, 338 n.7 (5th Cir. 2004). The parties’ arbitration agreement
states that the rules of the forum in which the claim is filed would ajlg.contract at issue also
involvesinterstate commerce. The cqtinereforedetermines that the FAA and TAA both govern
whether the arbitration award should be vacated or confirigedsee also Volt Info. Sci., Inc. v.
Stanford Uniy, 489 U.S. 468, 476 (1989) (concluding that contirzenrporating California rules
of arbitration was also governed by the FAA because it involved interstataerce).

B. Standard for Judicial Review of Arbitration Awards under the FAA and TAA

Under the FAA and TAA, a reviewing court must confirm an arbitrationrdwaless
grounds exist to vacate, modify, or correct its terms. 9 U.S.C. 8§ 9; Tex. Civ. Pramn&¥de

§ 171.087. Judicial review of an arbitration award is “exceedingly dei@ténPetrofac, Inc. v.
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DynMcDermott Petrol. Operations C&87 F.3d 671, 674 (5th Cir. 2012) (quotiygache Bohai
Corp. LDC v. Texaco China B¥80 F.3d 397, 401 (5th Cir. 2007)). The party seeking to vacate
an arbitration award has the burden of proof, and the court must resolve any doubtsaintiasert

in favor of upholding the awardBrabham v. A.G. Edwards & Sons, In876 F.3d 377, 385 (5th
Cir. 2004). Likewise, questions of contract interpretation must be decided in favor of the
arbitration decision.Apache Bohai Corp. LDCA80 F.3d at 405. The reviewing court may not
substitute its judgment for that of the arbitrator merely becduwsould have reached a different
decision or interpreted a contract differentlynited Steelworkers of Am. v. Enterprise Wheel &
Car Corp, 363 U.S. 593, 5989 (1960)City of San Antonio v. McKenzie Constr. &0 S.W.2d

989, 996 (Tex. 1941) (sameRiha v. Smulcer843 S.W.2d 289, 2924 (Tex. App—Houston
[14th Dist.] 1992, writ denied) (“An arbitration award has the same effect asragatigf a court

of last resort, and a trial judge reviewing the award may not substitute hisgoddon the
arbitrator’s merely because the trial court judge would have reached a diffecesion. Not every
error of fact or law warrants setting aside an arbitration award, butrwdg errors that result in

a fraud or some great and manifest wrong and iggew8ji(internal citation omitted). As a result,
“vacating an arbitrator’'s award is rareCity of Laredo v. Mojica399 S.W.3dL90, 197(Tex.
App.—San Antonio 2012, pet. denied).

Moomijian contends that the arbitratersceeded themuthorityand made a gross mistake
becausehey did not issue an explained decision. Moomjian further contends that the arbitrators
failed to follow their own order. The FAA provides that an arbitration award maych&davhen
“the arbitrators exceeded their poweor so imperfectly executed them that a mutual, final, and

definite award upon the subject matter submitted was not made.” 9 U.S.C.(8)L0&nilarly,
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the TAA allows the court to vacate an arbitration award wtherarbitratos “exceededtheir
powers.” Tex. Civ. Prac. & Rem. Code § 171.088(a)(3)(A).

In determining whethehearbitratos exceededheir authority as a basis for vacatur under
the FAA, the Fifth Circuit applies the essence test. Under the eswsstcéd the arbitratois
decision daws its essence from the contract at issue, the court must accord stevagakfoward
and sustain the arbitratorgterpretation of the contract, even if the court disagrees with the
arbitrators interpretation of the underlying contract, “as long as the arbitrator s agriably
construing or applying the contract and acting within the scope of his authoRtgsolution
Performance Prod., LLC v. Papet80 F.3d 760, 765 (5th Cir. 2007) (internal quotation marks
omitted); Executone Info. Sys., Inc. v. Dgv&6 F.3d 1314, 1320 (5th Cir. 1994). “To draw its
essence from the ntract, an [arbitratos] award must have a basis that is at least rationally
inferable, if not obviously drawn, from the letter and purpose of the . . . agreement. WHjtie a
must, in some logical way, be derived from the wording or purpose of the cdntract
Anderman/Smith Operating Co. v. Tenn. Gas Pipeline @@ F.2d 1215, 1218 (5th Cir. 1990)
(citation omitted). Inapplying this highly deferential standard, the court “does not review the
language used by, or the reasoning of, the arbigataletermining whetheaheiraward draws its
essence from the contract” but instead “looks only to the result reached. Tleeggiagtion is
whether the award, however arrived at, is rationally inferable from theacbitid. at 1219 n.3.
As long as the arbitratsraward draws its essence from the parties’ agreement and is not merely
“[their] own brand of industrial justigethe award is legitimateUnited Paperworkers Int’l Union
v. Misco, Inc, 484 U.S. 29, 36 (quotirgteelworkers363 U.S. at 596).

In reviewing a motion to vacate an arbitration award under the TAA, federal case law

dealing with similar FAA groundsf vacatur is instructiveSeel.as Palmas Med. Ctr. v. Mogre
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349 S.W.3d 57, 69 (Tex. App-El Paso 2010, pet. deniedity of Laredo 399 S.W.3cat 197.
In City of Laredo the El Paso Court of Appeals followed Fifth Circuit authority in applying the
“essence” test to determine whether the arbitsatotceededheir authority in interpreting a
collective bargaining agreemenltd. The court therefore applies the essence test to determine
whether the arbitraterexceededheir authorityin this case

Once the arbitration award is issued, the court cannot conduct an evidentiary baaring
the merits of the claims advanced by the parties to the arbitraggion Ins. Co. v. Insurance
Gen. Agencylinc., 822 F.2d 541, 543 (5th Cir. 1987). The court nde$er to the reasonable
determination of the arbitra®r Anderman/Smith Operating C®18 F.2d at 1218. Absent a
showing of fraud or bias or prejudice, or reliance upon evidence which is so fliméwatithtoias,
or prejudice can be inferred, the courts have no power to review the findings of facttwfratoa.
International Union of Elec., Radio and Mach. Workers Local 1013 v. Ingram Fif§ F.2d 886,
890 (5th Cir.1983). When the parties have chosen arbgtattwe the ultimate factfindefit]he
scope of judicial review of an arbitrafeil award is extremely narrow: In order to promote the
federal policy favoring settling of . . . disputes by arbitratienfactualand the legahccuracyof
arbitrators’ findings will not be reviewedld. (QquotingAmalgamated Meat Cutters and Butcher
Workmen of N. Am Local 540 v. Neuhoff Bros. Packers, 484 F.2d 817, 819 (5th Cir. 1973)
(emphasis added bggram Mfg); see also International Union of Elect., Radio & Mach. Workers
v. Markle Mfg. Cq.582 F.2d 9, 10 (5th Cir. 1978) (“We need not express an opinion on the proper
interpretation of the above quoted clause. Interpretation of the collectivaniaggagreement,
like findings of fact, is a matter withinehprovince of the arbitrator.SJo far as the arbitrator’s

decision concerns construction of the contract, the courts have no business overruling i beca
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their interpretation of the contract is different from his.”) (quotihgted Steelworkers363 U.S.
at 99).

In Nafta Traders v. Quin, the Texas Supreme Court explained that because a trial court
serves an appellate function when it reviews for reversible error on a motiacete an arbitration
award, it “must have a sufficient record of the arbitral proceedings, andaiatsphushave been
preserved, all as if the award were a court judgment on Ep33® S.W.3d 84, 101 (Ter011).
Moomjian as the nonprevailing party seeking to vacate an arbitration award bears the burden of
coming forward with a complete record that essdias the basis for vacating the awasthtewide
Remodeling, Inc. v. William244 S.W.3d 564, 568 (Tex. AppDallas 2008, no pet.). When there
is no transcript of the arbitration hearing, “the decision under review is présamect on matters
where the record is silent.Nafta Traders 339 S.W.3d at 102 n.81 (citation omitte8jatewide
Remodeling, In¢244 S.W.3d at 568. This is because:

For efficiency’s sake, arbitration proceedings are often informaledwoal rules

are relaxed, rules aévidence are not followed, and no record is made. These

aspects of arbitration, which are key to reducing costs and delay in resolving

disputes, must fall casualty to the requirements for full judicial review. Tiiegpa

can decide for themselves whether the benefits are worth the additional cost and

delay, but the only review to which they can agree is the kind of review courts

conduct. If error cannot be demonstrated, an award must be presumed correct.
Nafta Traders339 S.W.3d at 101-02.

The courtin Nafta Traderdurther explained that unlike the FAA, the TAA “permits parties
to agree to expanded review, or to a corresponding limit on the arbitrator’s authority t dolest i
not impose such review on every arbitration agreemeld.”at 98. For expanded or limited
review, the parties are not required:

to choose not to be governed by the FAA, since even if it applies . . . it does not

preempt the parties’ agreement for expanded judicial review. The nsalidtrto

the agreement of the parti@ut absent clear agreement, the default under the TAA,
and tre only course permitted by the FAA, is restricted judicial review
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Id. (emphasis addedypmpare Hall Street Assocs., L.L.C. v. Mattel, 522 U.S. 576, 5890
(2008) (holding that sections 10 and 11 of the FAA provide exclusive grounds for the uadew
the statute and regardless of the parties’ agreement to the contraryt, cbisiris must review an
arbitrator’s findings of fact and conclusions of law under the highly deferstaiadlard set forth
in 9 U.S.C. 8§ 10(a)). Because the parteditration agreement does not provide, expressly or
otherwise, for expanded review of the arbitmataward or limit the arbitratetr authority in any
manner, the court must review Moomjian’s motimnvacate the arbitration award under the
restricted defaultstandard of review. Nafta Traders, Ing 339 S.W.3d at 101. With this
understanding of the court’s limited review, it now considers Moomjian’s motion aievéue
arbitration award
1. Plaintiff's Motion to Vacate the Arbitration Award

Moomijian contends that the arbitrators engaged in misconduct or exceeded theiryauthorit
because they did not issue an explained decigttaintiff further contends that the arbitrators did
not issue an explained decision “on the erroneous basis that the feqaeséxplained decision
was not timely.” He assertghat an October 7, 201d@rder entered by the panel extenditige
deadline to file‘[p]re-hearing briefs, witness lists and any other documents tiledeaccording
to the ‘20 day rule” to October 22, 201extended the deadline to file his written request for an
explained decisin. According to Plaintiff, the partiesdquest for an explained decisjawhich
was filedon October 22, 2014yas timelybecause the terms “any other documents” should hav
included the request for an explained decision. Moomjiam contends that he was prejthesd b
arbitrators denial of the request for an explained decision because it deprived him o$ @&obasi

seek vacatur pursuant to the TAA or FAA.
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In response, DA contends that Plaintiff is seeking a second bite at the &agked on a
perceived procedural defecDefendant asserts that the October 2014 order did not specify that
the deadlingo request an explained deciswas extendedherefore, Plaintiff'anterpretatiorof
the order is incorrect. Defendant further asserts that a mutual, definite, arahviamdlwas made
andthatPlaintiff has not demonstrated prejudice.

As previously stated, the court has a limited role in the review of arbitratiardsaw
Plaintiff seeks to have the award vacated on the grounds that the arbitatieinnpade an
erroneous interpretation of its order; however, Plaintiff does not cite to aekawastatute, or
FINRA rule that states that the panel’s interpretatibits order was not within the scope of their
authority.

Pursuant to the FINRA arbitrator training module, an explained decisiaroiscese fact
based award stating the general reasons for the arbitrators’ decitNGtA ,FExplained Decisions
Dispute Resolutiodrbitrator Training 4 (Mar. 2010),availableat http://www.finra.org/sites/de
fault/files/ArbMed/p121132.pdf Arbitrators are required to provide an explained decision if a
joint request is submitted at le@&fidays before the hearing datewayer, if the joint request is
submitted after th20-day deadline, the arbitrators may treat the request like a motion and make a
ruling on whether to provide an explained decisitth.at 7-8.

Pursuant to the FAA, the cdican vacate the arbitratordécision “only in very unusual

circumstances.”Rainier DSC 1, L.L.C. v. Rainier Capital Mgmt., L..P. F.3d 2016 WL

3648327, *2 (5th Cir. July 7, 2016) (citation omittetfjo constitute misconduct requiring
vacation of an award, an error in tbitratofs’] determination must be one that is not simply an
error of law, but which so affects the rights of a party that it may be saikdeheds deprived of a

fair hearing.” Id. (citation omitted).Plaintiff has not shown that he was deprived f#iahearing
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by the arbitrators’ denial ofhe parties’ joint request for an explained decision. Accordingly,
Plaintiff is not entitled to vacatur on the ground of misconduct.

As previously stated, the Fifth Circuit applies the essence test to detevhmther the
arbitratos haveexceededheir authority. If the arbitrators’ award draws its essence from the
parties’ agreement and is not merely “[themjvn brand of industriajustice,” the award is
legitimate. United Paperworkers Int'l Unigrd84 U.S. at 36(citation omitted). FINRA Rule
12514, Prehearing Exchange of Documents and Witness Lists, and Explained DRegiests,
or the ‘20 day rule,” provides as follows:

(a) Documents and Other Materials

At least 20 days before the first scheduled hearing date, all parties oxideall

other parties with copies of all documents and other materials in their glossas
control that they intend to use at the hearing that have not already been produced.
The parties should not file the documents with the Director or the arbitrators bef

the hearing.

(b) Witness Lists

At least 20 days before the first scheduled hearing date, all parties must provide
each other party with the names and business affiliations of all withesséag¢nely

to present at the hearing. At the same time, all parties must file their witness lists
with the Director, with enough copies for each arbitrator.

(c) Exclusion of Documents or Witnesses

Parties may not present any documents or other materials not produced and or any
witnesses not identified in accordance with this rule at the hearing, unlessdhe pa
determines that good cause exists for the failure to produce the documndentity

the witness. Good cause includes the need to use documents or call withesses for
rebuttal or impeachment purposes based on developments during the hearing.
Documents and lists of witnesses in defense of a claim are not consideréal rebut
or impeachment informatmand, therefore, must be exchanged by the parties.

(d) Explained Decision Request
At least 20 days before the first scheduled hearing date, all parties mugttsubm
the panel any joint request for an explained decision under Rule 12904(g).
FINRA Rule 12514availableat http://finra.complinet.com/en/display/display_main.html?rbid=

2403&element_id=4168. Rule 12514 has four subsections that address different types of
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documents that should be submitted 20 days prior to a hearing. The arbitratob£r@c2014
order stated, “The filing dates for Pnearing briefs, witness lists and any other documents to be
filed according to the ‘20 day rule’ are extended to October 22, 2014.” A reasonable paldon c
conclude that an explained decision was not included in the October eoderse it was not
explicitly thereinset forth Put another way, if the panel intended to extend the deadline for the
submission of the explained decision request, it could have explicitly doneustiner, he ‘20

day wle’ specifically provides fodocumentsand other materialsn subsection (a), witness lists

in subsection (b), and explained decision requests in subsection (d). It can beblgastameed

from the order that the panel only extended the deadline to submit documents pursuant to
subsections (a) and (b), as they are explicitly stated in the orderthemdfore,the panel’s
interpretation of the order can be inferred fromabsencef Rule 12514.

In Campbell Harrison & Dagley, L.L.P. v. Hill782 F.3d 240 (5th Cir. 2015), the Fifth
Circuit reversed this court for setting aside a panel’s awardasheit’'s fees. This court had held
that the attorney’s fees contract was unconscionable and violated public pbhieyappellate
court held thathis court erred when it substituted its judgment for that of the arbitraticel pan
because it would have reached a different resdltat 245. Plaintiff is effectively requesting the
court to substitute its judgment for that of the arbitrators vthey deemed that the joint motion
for an explained decision was untimely. The court cannot do Trhe. arbitrators deemed the
joint request for an explained decision, filed on October 22, 2014, untimely. The court does not
know theprecisebasis for tle arbitrators’ determination that the request was untimely, and Plaintiff
does not provide anything on the record to indicate the basie arbitrators’ determination.
That the court would haveadeadifferent determination is not grounds to overtilm@arbitrators’

decision. As previously stated, the court cannot substitute its own judgment for tinat of
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arbitrators. The arbitrators’ decision to deem the request for an explained decision as yntimel
can be rationally inferred from the panel's order and the construction of the Rldntiff has
failed to show otherwisehereforethe court will uphold the decision. In any event, Plaintiff has
failed to show that the arbitrators exceeded their authority or engagescionduct Absent such
proof, the court must confirm the arbitration award. 9 U.S.C. 8§ 9. Accordingly, the dburt w
deny Plaintiff sMotion to VacateArbitration Award
V. Defendant’sMotion to Confirm the Arbitration Award

TDA contends that the arbitration award should be confilneeduse there is no basis to
modify, correct or vacate the award, and its motion to confirm was timely filiddtine proper
attachment pursuant to Section 9 of the FAAcontends that the October 7, 2014 order did not
extend the deadline to file a request for an explained decision. Defendant réliéRénRule
12514 to support its contention. According to Defendant, FINRA Rule 12514 draws a distinction
between “documents and other materials” and an “explained decision requésty asldressed
in separate subsections of the rule. It further contends thpatiee may have intended that its
orderwasonly to provide an extension of time for the submission of the items expresdg stat
and, therefore, the panel had the authority to deny Plaintiff's request for aairgegbldecision.
Defendant asserts that the purpose of arbitration is to avoid addressingaashafter the award.

The court has previously held that a reasonable pasold conclude that the arbitrators
could deem the request for an explained decision as untbeefuse the deadline to submit the
request was not includen their order. For the aforementioned reasons, Plaintiff has not shown
any valid grounds to modify, correct, or vacate the award. Pursuant to Section $AAiibe

court is authorized to confirm an arbitration award, and it must do so unless the aveaataes!,
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modified, or corrected. 9 U.S.C. 8 9. Accordingly, the court will grant TDA’s motion toroonfi
thearbitrationaward.
V. Attorney’s Fees and Costs

Defendant requests all costs, attorney’s fees and expenses incurrediimingnthe
arbitration award pursuant to the parties’ arbitration agreenbefendant relies otine following
provision from the parties’ agreemeritf any party unsuccessfully ressstonfirmation or
enforcement of an arbitration award rendered under this Agreement, then thahpérpay all
costs, attorneys’ fees, and expenses incurred by the other party or partiesirmicgnbr
enforcing the award.” Def.’s Ex. B  12.

In respnse, Plaintiff asserts that Defendant's claim for attorney's fees should be
summarily denied because its motia “BS” and “unnecessary, improper, and entirely
superfluous.”In using the term “BS,” Moomjian contends that he is quagieparacter fronthe
movie My Cousin Vinny Plaintiff's characterization of Defendastimotion isnot onlyincorrect
as crosgnotions are both common and permissible in federal courts, it is offeasigde
disrespectful to the court. To use or refer to crass or indedamgisageauttered bya character in
a movie is simply an excuder Plaintiff to use inappropriate language to state wieateally
thinksabout the merits of the motion. The undersigned has been a judge of this court for almost
18 years, and no attorney heser used tis type of language in a filing with the court. The court
does not know whether the use of the language was a feeble atéonpor or a statement made
out of frustration; however, the usé the term is highlyunprofessional and will not be tolerated
in this court.

Defendantis entitled to fees under the provisions of the parties’ agreer&vboomjian

unsuccessfully attempted to resist confirmation or enforcement of the @whitavard by filing
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his motion to vacate. Thepurt, therefore, cannot summarily defpA’s requestwithout any
basis in law or fact. Accordinglas TDA is the prevailing partyhe court determines thatis
entitled to all costs, attorney’s fees and expenses incurred in confittneiragvargursuant to the
terms of the parties’ agreemendithin 14 days of the entry of court’s judgment, TDA shall file
a motion for attorney’s fees in accordance with Federal Rule of CivileBure 54(d)(2). The
response and reply shall be filed in accordance with this district’'s LogaR0les.
VI. Conclusion

For the reasons stated herein, the cdertiesPlaintiff's Motion to Vacate Arbitration
Award, grants Defendant’s Motion to Confirm Arbitration Awardnddismisses with prejudice
this action Judgment will issue by separate documastrequired by Federal Rule of Civil
Procedure 58.

It is so orderedthis 16th day ofAugust,2016.

Sam A. Lindsay
United States District Judge
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