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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

BNSF RAILWAY COMPANY,
Plaintiff,

V. Civil Action No. 3:15€v-1029-M

INTERNATIONAL ASSOCIATION OF

SHEET METAL, AIR, RAIL AND
TRANSPORTATION WORKERS

w W W W N W W W W W LN

Defendant

MEMORANDUM OPINION AND ORDER

Before the Courare(1) a Motion for Temporary Restraining Order [Docket Entry #4],
filed by Plaintiff BNSF Railway Company (“BNSF”), and @)Rule 12(b)(1) Motion t®ismiss
[Docket Entry #11], filed by Defendant the Transportation Division of the Internadt
Association of Sheet Metal, Air, Rail, and Transportation Workers (“SMART). For the
reasms statedthe Court finds that it has subject matter jurisdictionrags action, but declines
to issue an injunction under the circumstances presented. Accordingly, both NMogtions
DENIED.

Background

This is a dispute betwed@NSF,an interstate railroad carrieand SMARTID, the
collective bargaining representatifge locomotive conductors and brakemen employed by
BNSF. PIf. Verified Complat 2 1 4, 5. According to BNSF’s verified complaifigte are
several collective bargaining agreements (“CBA”) in place between BNSF eediiioyees
represented by SMARTD, including an agreement titled “Guaranteed Conductors and

Brakemen’s Extra Boards,” which establishes how BNSF compensates cosdunctdorakemen
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for “on-call’ time (the “Agreement”) Id. at3, 11 #8. Whenassigned t@a “guaanteed extra
board,” a conductor or brakemeon-call andmust be available teeport for work to perate a
trainif he or she receiga call from a BNSF crew calleSeed., 1 8. The employeeeceives a
guaranteed paymefar being availabléor work on an orcall basisegardless of whethéne
employee is actuallgalled to work. A dispute existbetween BNSF and SMARTD regardimg
thecarrier'scalculation of the amount of tlyplaranteeghayment due to BNSF employees under
the AgreementSeed. at 45, ] 11-15.

On March31, 2015SMART-TD’s General Chairman [L. Young sent an eiail to
BNSF’'s General Directoof Labor Relationstating that thenanner in which thearrier
calculatedheguaranteegayment for extra boards worked in February 2€distituted‘a
unilateral change in tHé&] greement.”ld. at5,  16. BNSF alleges that SMARTD'’s choice of
words is industry code for action that vi@justify a strike.ld. Accordingly,BNSFrequested
assuranceom SMART-TD that the disagreement between plagties is a “minor disputeld.
BNSF alleges that, under the Railway Labor Act (“RLA”), 45 U.S.C. 88 854l, it is unlawful
for employees to strike over a “minor disputéd’ at 7, 1 22. WheBMART-TD declined to
providethe requested assurances, BNi&fel this civil actionseeking declaratorgnd injunctive
relief. BNSF’s Verified Complaint seeksdeclartory judgment that the parsedispute is
“minor” and, thus subject to mandatory, binding arbitration pursuant to Section 3 of the RLA.
Id. at 9 § 28. BNSF further askethe Court taemporarilyrestrain and enjoin SMART-TD and
its members from engaging in ailséror any other selfielp activities relating to the dispute
involving BNSF’s calculation of extra board guarantee paymeddtsat 9  29. The Court held
a telephonic hearing on BNSF'’s request for a temporary restrainingoordearil 3, 2014, and

the parties agreed the cartgerequesshould be decided after the parties had an opportunity to



fully brief all of the relevant issues in the context of a motion to disniise Court further
established a protocol for the partiesttvise the Court of any changed circumstances
especiallyanydevelopment that would moot thaief thecarrieris seekingn this lawsuit
Neither partyhas advised the Court of any changed circumstances

SMART-TD filed a Motion to Dismisgursuant to Fed. R. Civ. P. 12(b)(th the ground
that that this actioms not ripe, and thus subject matter jurisdiction is lacking, becausehhere
beenno threatened strike activityBy its Motion, SMART-TD arguesthat, under the facts
presentedthe threat of a strike is not so real or imminent as to warrant an injunction, and any
declaratoy judgment claim is not ripe absent an immediate threastifke. BNSF responds that
federal district courts have jurisdiction to classify labor disputes as “hajominor” under the
RLA, and that declaratory amojunctive relief are appropriate undbe circumstances presented
The issues have been fully briefed, and the Motion is ripe for determination.

Legal Standards

Ripeness is a required elemeoit subject matter jurisdiction and, thuss, properly
challengedby aFed. R. Civ. P12(b)(1) motion to dismis$See Xerox Corp. v. Genmoora Corp
888 F.2d 345, 350 (5th Cit989). The Fifth Circuitdistinguishedetween a “facial” attackn
subject matter jurisdiction, which is based solety the pleadings, and a “factual’ attack
jurisdiction, which is based on affidavits, testimony, and other evidentiargrialaBee, e.g.,
Williamson v. Tucker645 F.2d 404, 412 (5th Cit981]). Where, as here, a defendant makes a
“factual” attack on aourt’s subjectmater jurisdiction, the court isee to weigh the evidence and
satisfy itself as to the existenckits power to hear the cas@rena v. Graybar Elec.Cp669 F.3d
214, 223 (5th Cir. 2012). The burden to establish subject matteati¢tios rests onthe party

seeking to invoke the courtjsirisdiction, rather than the party moving for dismisdaljan v.



Defenders of Wildlife504 U.S. 555, 5601992);In re Eckstein Marine Serv672 F.3d 310, 314
(5th Cir.2012).

A declaratory judgment action is ripe for adjudication only where an “actuabwenty”
exists.Orix Credit Alliance, Inc. v. Wolfe212 F.3d 891, 896 (5th Cir. 2000) (citing 28 U.S.C.
§ 2201(a). An actual controversy exists where “a substantatroversy of sufficient immediacy
and reality [exists] between parties having adverse legal interdsts.\Whether the particular
facts are sufficiently immediate to establish an actual controvedgyaésminedn a casdyy-case
basis. Id.

Analysis

BNSF argues thad justiciablecontroversy exists as to whether the parties’ dispute over
the carrier’scalculations of extra board guarantee payments constitutes a major or repuiedi
within the meaning of the RLAThe classification of the partiedispute is significantbecause
the RLA provides two distinct procedures for resolving labor disputes depending onnthethe
dispute is deemed to be major or minBhd. of Ry. Carmen v. Atchison, T. & S.F.R,8864 F.2d
1463, 1466 (3t Cir. 1990). A major dispute is one thetlates tahe formatiornof a CBAseeking
to govern pay rates, rules, or working conditibmsa carrier's employee<onsol.Rail Comp. v.

Ry. Labor ExecAssn, 491 U.S. 299302 (1989).A major dispute arisawhen a party alleges that
aCBA is not in place, or when a party seeks to change the terms of an existimgeagrézont’l
Airlines, Inc. v. Int'l Bhd. of Teamster891F.3d 613, 617 (5th Cir. 2004). By contrast, a minor
dispute arisewhen a CBA is already in place and the parties’ disagreement relates to the meaning
or the proper application of a provision of the CBA to a specific situatidajor disputeghus

seek to establishcontractual rightsand minor disputeseekto enforcethem BNSF Ry. Cov.

United Transp. Union337 F. App’x 409, 411 (5th Cir. 2009) (quoti@pnsol.Rail Comp., 491



U.S.at302). A minor dispute is subject to compulsory and binding arbitration before the National
Railroad Adjustment Board, which has exclusive jurisdiction over minor displates.

Here a dispute exists between BNSF and SMARDT regarding the calculation of
guaranteed payments due to employees fezatinvork, or extra boardsUnder the Agreement,
the amount of pay an employeeeistitledto receive for time spent on amtra board depends on
several factors, including the particular board to which the employeeighesdsandthe time,
during a haHmonth pay period, the employee is assigned to the extra b&mePl. Verified
Compl., Ex. 1 BNSF contends that if the employee is assigned to a single guaranteed extra boar
for the entire pay half, he or she qualifies for the full payment, or “guarafbedhiat board.See
id., 1 b. BNSF further contends that if the employe@ot assigned to the same guaranteed extra
board for the entire pay half, then the employee qualifies to receive 116 giliarantee for each
day heor sheis assigned to, anavailable for serviceon each guaranteed extra boa8ee id,

c. SMART-TD respads that the Agreement does not permit BNSF's method of calculating
guarantees when an employee spends less than an entire pay half on the saneedextaat
board. According to SMARTD, when an employee moves from one extra board to another, the
employee does not revert to a daily guarantee but instead gets the full rada&®TSND further
objects to BNSF's usinthe 1/15 daily rate of guarantee during the shortidy pay half for the
second half of the month of February.

The evidenceshows that representatives for BNSF and SMARX exchanged emails
regarding their positions on the guarantee calculatibased on various provisions of the
Agreement. Id. As the discussions intensified, on March 31, 208MART-TD General
Chairman DL. Young sent Milton Siegel BNSF’s Assistant Vice PresidesftLabor Relations,

an email, stating that Young believed the carrier’'s position representaddi@ral change” in the



Agreement. Def. App., Ex. 8 3 Mr. Young repeatethis sentimenthe next day in another
email to Mr. Siegelestating that he considered BNSF's interpretation of the Agreement
“unilateral change” and that Hiherefore . . must act accordingly.ld. at 2. BNSF interpreted
these statements as a veiled threat that the uniordvetuke over the guaranteed extra board
payment issue. Accordingly, BNSF asked SMARD to confirm that the issue was a “minor
dispute.” See id.Ex. 5 at 2. SMARTEFD refused to give BNSF arsuchassurancesSee id.

The recordestablishes that thgravamen of thearties’ disagrement isa dispute over
BNSF’'s method of calculatingertain employeegxtra board guarantee paymen®vART-TD
has identified a particular practice by BNSF that affects the guaranteed psiyone@htch certain
employees i@ entitled. BNSF has justified its practice by reference to a specific provisibe
Agreement. SMARTTD has responded by setting forth a different interpretation of the applicable
provision of the AgreementThe parties’ dispute is not hypothetical. Rather, it is a real dispute
arising out of differing interpretations of the Agreement as it applies to a particumstance
confronting the parties.The Court thus findghat the circumstances presenestablishedan
“actual controersy”at the time of suithat is ripe for adjudication under the Declaratory Judgment
Act.

SMART-TD’s assertion that the case is not ripe for adjudication because it has not
threatened a strike or taken any steps to obtain authority to call a strike igsib@ppVhile he
threat of legal action can establsttontroversy upon which declaratory judgment can be pased
the fact that the legal action is contingent upon certain factors does not desetttjon over a
declaratory judgment actiorOrix Credit Alliance 212 F.3d at 897In the Fifth Circuit, the issue
of whether a dispute between a railroad carrier and an employee union is petgssiied under

the RLA as a major or minor dispute is clearly a controversy subject to resolutder the



Declaratory Judmgent Act. BNSF Ry. Co. v. Bhd. of Locomotive Engineers and Trainb®&nF.
Supp. 2d 722, 734 (N.D. Tex3aff'd, 337 F. App’x 409 (2009)Therefore SMART-TD’s Rule
12(b)(1) Motion to Dismiss for lack of subject matter jurisdiction is DENIED.

Even thaigh the Court finds that BNSF's declaratory judgment claim is justiciable, it
declines tagrant injunctive relief. The record does not estaldishmmediate threat of a strike.
Instead the undisputed evidence shows that Mr. Young doebawa the authority to call for a
strike, nor has he taken any of the steps required by the SMARCTonstitution to obtain ske
authority. Def. App., Ex. at 2, 148 BNSF contends that it has a concern that SMARTwill
engage in an illegal strikbecause, about a yeagoa Mr. Young twice advised BNSF
representativethat the carrier’s position on the guarantee payment issue“wasdateral change
to the Agreement, and he promised to “act accordingly.” Mr. Young also refused tomconfi
whether SMARTTD viewed thdassue as a minor dispute under the RIBNSF’'smereconcerns
over SMARTTD’s use ofthe words*“unilateral change” do not warrantinjunctive relief,
especially in the absence of any other evidence thatibe is preparing for a strikesSMART-
TD’s conduct since the inception of this litigation has not indicated an inteotginke. To the
contrary, SMARTFTD hasengaged the eproperty dispute resolution process. Awthile it has
not given BNSFassurances that it agrees thargmtee payment dispute to &#eminor dispute,
SMART-TD has not made any representation to BNSBfhis Courtthat it believes the issue rises
to the level of a major disput€he totality of the circumstancg@sesented in this casedicates
that SMARTTD’s statements regarding “unilateral changedre notthe equivalent of ra
imminentthreat to strike.See N. Am. Airlines, Inc. v. Int'l Bhd. of Teamsters,-8ll6, 2005WL
646350, at * (S.D.N.Y. Mar. 21, 2005) (noting that a union’s-lselp threats mustebviewed in

the context of collective bargaining, “which is a robust and dynamic negotiatioespratere



leverage is sought through posturing”’BNSF’s Motion for Temporary Restraining Order is
therefore DENIED.
CONCLUSION
SMART-TD’s Rule 12(b)(1) Motio [Docket Entry #11] and BNSF’s First Motion for
Temporary Restraining Order [Dodkentry #4] areDENIED.
SO ORDERED.

March 30, 2016.
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