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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

FLYING CROWN LAND GROUP, 8§
8
Plaintiff, 8

8§ 3:15-CV-1225-M
RANDALL REED and REED ENTERPRISES
INVESTMENT HOLDINGS, L.P., 8
)
Defendants. 8

MEMORANDUM OPINION & ORDER

Before the Court is the Defendants’ Mwtito Strike Amended Complaint. [Docket

Entry #38]. The Motion iSRANTED.
. BACKGROUND

On April 23, 2015, Plaintiff Flying Crowhand Group (“Flying Crown”) filed its
Original Complaint against Randall Reed &®kd Enterprises Investment Holdings, L.P.
alleging copyright infringementraudulent inducement, and tartis interference [Docket Entry
#1]. On August 11, 2015, the Court granted DefatgldMotion to Dismisghe latter two claims
but granted Plaintiff leave tdé an Amended Complaint addresgithe issues decided in that
Order relating to the fraudulemducement and tortious interfeiee claims [Docket Entry #21].
Plaintiff filed an Amended Complaint repleadithose claims [Docket Entry #23]. Defendants
now move the Court to strike the Amended Conmpjarguing that Plaintiff has still failed to
plead facts sufficient to support the fraudulieiucement and tortiousterference claims.

The dispute arises out of the parties’ eBdd develop land and buildings at Love Field
Airport. According to the Amended ComplaiReed Enterprises Investment Holdings, L.P. was
awarded a lease to the site, and was authorizegtalown existing struates and redevelop it.

Before it did so, it allegedly learned that purduaran application by Flying Crown, the site had
1
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been given a historic designation thatuld prohibit the proposed demolition and
redevelopment. Flying Crown alleges that REatkrprises, knowing Flying Crown had created
a development plan consistent with the histdesignation, approached Flying Crown to enter
into a partnership to develop the land. Flyingu@n claims that after disclosed its proprietary
development plan to Reed Enterprises, Res@rprises ceased communications with Flying
Crown, and appropriated Flying @vn’s redevelopment plan.
1. LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismittsg plaintiff must hee pled “a short and
plain statement of the claim showing thiae pleader is entitled to reliefFed. R. Civ. P. 8(a)(2).
In analyzing a motion to dismiss for failuregtate a claim under Rule 12(b)(6), the Court
accepts all well-pleaded facts as true and views thehre light most favorable to the plaintiff.
Thompson v. City of Waco, Tex@64 F.3d 500, 502 (5th Cir. 2014n;re Katrina Canal
Breaches Litig.495 F.3d 191, 205 (5th Cir. 2007). The Court will not, however “accept as true
conclusory allegations, unwarranted fatinéerences, or legal conclusionsGreat Lakes
Dredge & Dock Co. LLC v. La. Stat®?24 F.3d 201, 210 (5th Cir. 2010).

A “complaint must contain sufficient factual ttexr, accepted as true, to state a claim to
relief that is plausible on its faceMowe v. Yellowbook, US&40 F. Supp. 2d 970, 975 (N.D.
Tex. 2011) (Lynn, J.) (citin@ell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). A claim is
plausible on its face “when the piéif pleads factual content thallows the court to draw the
reasonable inference that the defendmitiable for the misconduct allegedl’one Star Nat.
Bank, N.A. v. Heartland Payment Sys., 1729 F.3d 421, 423 (5th Cir. 2013) (quotiimghland
Capital Mgmt., L.P. v. Bank of Am., Nat'l Assg98 F.3d 202, 205 (5th Cir. 2012)). “Plausible”

does not mean “probable,” but it asks for “mtivan a sheer possibilithat a defendant has



acted unlawfully.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifgvombly 550 U.S. at
556).

Fraud claims must also satisfy the heightepledding standard set out in Federal Rule of
Civil Procedure 9(b): “In alleging fraud . a.party must stateith particularity the
circumstances constituting fraud.” The Fifth Qitcstrictly construes #hRule and requires the
plaintiff “to specify the statements contendedbéofraudulent, identify the speaker, state when
and where the statements were made, andexphy the statements were fraudulerfelaherty
& Crumrine Preferred Income Fund, Inc. v. TXU Coi65 F.3d 200, 20607 (5th Cir. 2009)
(quoting Williams v. WMX Techs. In¢12 F.3d 175, 177 (5th Cir. 1997)). Dismissal for failure
to plead with particularity is treated the same as a Rule 12(b)(6) dismissal for failure to state a
claim. Lovelace v. Software Spectrum, |ik8 F.3d 1015, 1017 (5th Cir. 1996).

1. ANALYSIS

A. Fraudulent Inducement

In its Original Complaint, Flying Crown aljed that the Defendanfraudulently induced
Flying Crown to disclose its development plan yresenting that they wadilenter into a future
partnership or joint veate with Flying Crown, but that Dafdants had no intention of actually
forming the partnership or joint venture. efl@ourt dismissed the claim because Flying Crown
failed to allege the existence of an enforceable contract to form a joint venture or partnership.
Under Texas law, “there can be no breach ofdiié when one is not induced into a contract.
... Without a binding agreement, there isdetrimental reliance, and thus no fraudulent
inducement claim. That is, when a party hasmmirred a contractual ébation, it has not been

induced to do anything.Haase v. Glaznei62 S.W.3d 795, 798 (Tex. 2001).



Now, Flying Crown alleges that Defendansudulently induced Flying Crown to enter a
partnership agreement with Defendants asadl fiying Crown did so, claiming that the
Defendants’ interactions with Flying Crown “caitsted a de facto agreement to partner.” Resp.
to Mot. to Strike [Docket Entry #45] at 9. he Amended Complaint alleges “the two parties
expressed intent to form a partnership, held gewves out to be, and acted as a partnership in
discussing the development of the Dalfort Legeiaddifies with third paies, including the City
of Dallas” and the partieoperated as, and representeshtBelves collectively as, a
partnership.” Am. Compl. [Docket Entry #28( 1117, 19. Defendants allegedly “publicly
referred to [Flying Crown] as its partner arglalfort/Legends Facilities site redevelopment
‘advisor.” Id. Flying Crown also claims the partiesdiissed and agreed to some terms of a
written agreement, which Defendants ultimately did not signat 20.

Flying Crown’s allegations may be sufficidotallege the existee of a partnership
under the Texas Business Organizations CodeveMer, the Court need not reach that question,
because even if Flying Crown has pled sufficfawts to allege the existence of a partnership,
Flying Crown still has not statexdclaim for fraudulent inducemenif. the partiesentered into a
partnership, the Amended Complaint doesradgrence any misrepresentations made by
Defendants, let alone satisfy the requiremerRue 9(b) to plead them with specificity. A
fraudulent inducement claim requires “a matem@representation, which was false, and which
was either known to be false when madevas asserted without knowledge of its truth.”
Formosa Plastics Corp. USA v. PresidEngineers & Contractors, Inc960 S.W.2d 41, 47
(Tex. 1998). “[M]ere failure to perform@ontract is not evidence of fraudld.

Flying Crown claims Defendants made adatsatement by “suggest[ing] that the two

real estate developers enit@io a partnership for the purposf redeveloping the Historic



Dalfort/Legends Facilities real estate sitéin. Compl. [Docket Entry #23] at {44ee also
Resp. to Mot. To Strike [Docket Entry #4&( 3 (“[Clommunicating td-lying Crown, in any
form, action or manner, an intention to enter imfoartnership when one has absolutely no intent
to affect a partnership is . a.material misrepresentation.”lf, as Flying Crown now claims, the
partiesdid enter into a partnership, any statemdnyt®efendants that thmarties would enter
into a partnership were not false and thushcd form the basis of a fraudulent inducement
claim. Failure to plead a knowimgaterial misrepresentation wiglarticularity is fatal to Flying
Crown'’s fraudulent inducement claim.

B. TortiousInterference

Originally, Flying Crown alleged that btdr Defendants’ aatins “[tlhere was a
reasonable probability that [Flying Crown] wouldve entered into a relationship with a third
person,” and Flying Crown “could hawilized its time, expertis@nd resources in other joint
ventures and/or partnérigs with other third parties in bngss endeavors that may or may not
have related to redevelopment of propertthiem Love Field area of Dallas.” Compl. [Docket
Entry #1] at 154; Resp. to Mot. to Dism[&cket Entry #19] at 22. The Court found these
allegations speculative and unsupported by facaahs. In the Amended Complaint, Flying
Crown claims that “if its resources were heing drained” by Diendants, there was a
reasonable possibility it “would have entered iatousiness relationshiyth the third parties
it] ] was communicating with” and that it &a plans on enterifgrospective business
relationships] with other dewgbers and companies.” Am. ComjDocket Entry #23] at 153—
54. Flying Crown also alleges that it “delay@djects with other devepers to channel its
resources to the project it wasrking on with [Defendants].'ld. at 47.

Under Texas law, the elements of a claimtétious interference with a prospective



business relationship are “(1) aas®nable probability thahe plaintiff wouldhave entered into a
business relationship; (2) amdependently tortious or unl&w act by the defendant that
prevented the relationship fronsaurring; (3) the defendant did such act with a conscious desire
to prevent the relationship from occurring or tledendant knew the interference was certain or
substantially certain to occur agesult of the conduct; and (4gtplaintiff suffered actual harm
or damages as a result oéttlefendant’s interferenceFaucette v. Chanto822 S.W.3d 901,
914 (Tex. App.—Houston [14th. Dist.] 201®aty v. ProTech Ins. Agend3 S.W.3d 841, 860
(Tex. App.—Houston [14th. Dist.] 2001).

As in its Original Complaint, Flying Crownas pled no facts tsupport the conclusion
that there was a “reasonable probability” th&ould have entered into another business
relationship if not for Defendants’ actionalthough Flying Crown novsays that it “was
communicating with” and “had plahwith third parties, it ppvides no facts to support those
conclusory allegations. FlyinQrown'’s final allegation—that itdelayed projects with other
developers”—also does not support the claim.cdmstitute tortious intéerence, a defendant’s
acts must have “prevented f&]ationship from occurring.’ld. Flying Crown therefore has not
stated a claim for tortious interference.

C. Federal Ruleof Civil Procedure 18

Flying Crown claims that Federal Rule ofMCiProcedure 18 grants Flying Crown a right
to proceed on its fraudulent inducement amtidos interference claims, regardless of the
viability of those claims, because Flying Crowalaim for copyright infringement has not been
dismissed. Rule 18 allows a party to join as many clasris hasagainst an opposing party in
one action. It does not allow plaintiffs toopeed on claims that cannot survive scrutiny under

Rule 12(b)(6) and Rule 9(b)ndeed, courts regularly dismiskaims that are not properly



pleaded without dismissg the entire action.
V. CONCLUSION

Defendants’ Motion to Strike GRANTED. Plaintiff's Amended Complaint is
STRICKEN. The Court granted Plaintiff leave to file the Amended Complaint for the limited
purpose of pleading facts to support its frauduleticement and tortiousterference claims.
The Amended Complaint does not contain newgali®ns regarding Count 1 of the Original
Complaint, a claim for copyrightfringement. Plaintiff mayroceed on that count in its
Original Complaint. Plaintiff's other claims abd SM 1 SSED with prejudice. Dismissal of
Plaintiff's fraudulent inducement and tortious miéeence claims with gjudice is appropriate
because Plaintiff has had multiple opportunitieplead its best case, and it is apparent that
Plaintiff is unable to plead these claimsaimanner that will avoid dismissabchiller v.
Physicians Res. Grp., InB42 F.3d 563, 567 (5th Cir. 200@)ismissal with prejudice
appropriate where plairfitiwas given a fair opportunity to prest its case and failed to do so);
Jacquez v. ProcunieB01 F.2d 789, 792 (5th Cir. 1986) (same).

SO ORDERED.

December 18, 2015.

NORTHERN DISTRICT OF TEXAS



