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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

JESSICA ESQUIVEL,
Plaintiff,

V. Civil Action No. 3:15-CV-1326-L

GINA MCCARTHY, Administrator for

the U.S. Environmental Protection
Agency,

w W W W W W W W W W wW

Defendant.

MEMORANDUM OPINION AND ORDER

Before the court is DefendamtMotion for Summary Judgment (Doc. 15), filed July 8,
2016. Jessica EsquivéPlaintiff” or “ Esquivel) filed no response to the motion for summary
judgment. After careful consideration of the motion, bagiendix record, and applicable law,
the courtgrants Defendants Motion for Summary Judgment.
l. Background

Esquivel originally filed this action against Defendant Gina McCarthy, iAidtnator for
the U.S. Environmental Protection Agency (“Defendant” or “McCarthy”) in the 9&thcial
District Court of Dallas County, Texas, on April 29, 2015. Defendambvedhis case to federal
court pursuant to 28 U.S.C. § 1442(aj§grause she anofficer of the United Statelseing sued
in her official capacity Plaintiff asserts claim®r race, sex, national origin, and parental status
discriminationand retaliationn violation of the Texas Labor Code and Title VII of the Civil Rights
Act of 1964 (“Title VII"). Plaintiff alsoassertshat the Environmental Protection Agency (“EPA”

or “Agency”) violated her rights under 42 U.S.C. § 1981 (“§ 1981").
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Esquivelcontends thashewas discriminated against whetespite her qualificationthe
EPA did not promotder toa position asa GS7 Environmental Scientisandwhen the EPA
decreasedhe amount of hours she was allowed to work. She further contendagh&PA
supervisorretaliated againdter after sheobjected tahe supervisor’'s requirements atttat she
faced retaliatiorafter shesought guidance from her union.

Defendant contends thaitle VIl is the sole remedy for Plaintiff's discrimination cfas.
Defendantalso contends that some of Esquivel’s claifad becauseshedid not exhaust her
administrativeremedies Further, Defendant contends tleaguivellacks sufficient evidence to
establish heprima faciecase or refute Defendant’s legitimat@ndiscriminatoryeasos for any
adverse employment actiosise suffered
Il. Motion for Summary Judgment Standard - No Response Filed

Summary judgment shall be granted when the record shows that there is ho dispuitee
as to any material fact and that the moving party is entitled to judgment aeaohtaw. Fed.

R. Civ. P. 56(a)Celotex Corp. v. Catretd77 U.S. 317, 3235 (1986);Ragas v. Tennessee Gas
Pipeline Co, 136 F.3d 455, 458 (5th Cir. 1998). A dispute regarding a material fact is “genuine”
if the evidence is such that a reasonable jury could return a verdict in fakemafrtmoving party.
Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). When ruling on a motion for summary
judgment, the court is required to view all facts and inferences in the light avosalble to the
nonmoving party and resolve all disputed facts in favor of the nonmoving fBotydreaux v.
Swift Transp. Co., Inc402 F3d 536, 540 (5th Cir. 2005). Further, a court “may not make
credibility determinations or weigh the evidence” in ruling on a motiorsfionmary judgment.
Reeves v. Sanderson Plumbing Prods., B0 U.S. 133, 150 (2000)nderson477 U.S. at 254

55.
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Once the moving party has made an initial showing that there is no evidence to sigport t
nonmoving party’s case, the party opposing the motion must come forward with enmpet
summary judgment evidence of the existence of a genuine dispute ofahi@xtri Matsushita
Elec. Indus. Co. v. Zenith Radi475 U.S. 574, 586 (1986). On the other hand, “if the movant
bears the burden of proof on an issue, either because he is the plaintiff oefaadawt he is
asserting an affirmative defense, he must déstalbeyond peradventurall of the essential
elements of the claim or defense to warrant judgment in his faFamtenot v. Upjohn Cp780
F.2d 1190, 1194 (5th Cir. 1986) (emphasis in original). “[When] the record taken as a whole
could not lead a rational trier of fact to find for the nonmoving party, there isnaitge [dispute]
for trial.”” Id. (citation omitted). Mere conclusory allegations are not competent summary
judgment evidence, and thus are insufficient to defeat a motion for summanygod Eason v.
Thaler, 73 F.3d 1322, 1325 (5th Cir. 1996). Unsubstantiated assertions, improbable inferences,
and unsupported speculation are not competent summary judgment evidead¢arsyth v. Basr
19 F.3d 1527, 1533 (5th Cir. 1994).

The partyopposing summary judgment is required to identify specific evidence in the
record and to articulate the precise manner in which that evidence supportsdrislaim.Ragas
136 F.3d at 458. Rule 56 does not impose a duty on the court to “sift thhaugdtord in search
of evidence” to support the nonmovant’s opposition to the motion for summary juddchesée
also Skotak v. Tenneco Resins, 1863 F.2d 909, 9136 & n.7 (5th Cir. 1992). “Only disputes
over facts that might affect the outcoofehe suit under the governing laws will properly preclude
the entry of summary judgment.Anderson 477 U.S. at 248. Disputed fact issues that are
“irrelevant and unnecessary” will not be considered by a court in ruling om@aary judgment

motion. Id. If the nonmoving party fails to make a showing sufficient to estathis existence
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of an element essential to its case and on which it will bear the burden of praadf aimmary
judgment must be grante@elotex 477 U.S. at 322-23.

Esquivelfiled no response to the summary judgment motion. This failure, of course, does
not permit the court to enter a “default” summary judgmé&mersley vMBank Dallas 843 F.2d
172,174 (5th Cir. 1988). A court, however, is permitted to accept the movant’s facts as uthdispute
when no response or opposition is fildd. Normally, “[a] summary judgment nonmovant who
does not respond to the motion is relegatetdeiounsworn pleadings, which do not constitute
summary judgment evidenceBookman vSchubzda945 F. Supp. 999, 1002 (N.D. Tex. 1996)
(citing Solo Serve Corpv. Westowne Asso¢929 F.2d 160, 165 (5th Cir. 1991)). Plaintiff's
pleadings are not verified and, therefoske has presented no summary judgment evidence.
Accordingly, the court accepts Defendarficts as undisputed.

Although Esquivel presented no summary judgment evidence, Defendant included some
“evidence”in her appendix that could arguably qualify as competent summary judgméeneyi
that support&squivel’sclaims To the extent that such evidence is competent summary judgment
evidence, the court will address it; however, as Plaintiff did not file a respbessurt is under
no duty to sift through the record to find evidence that supports a honmovant’s opposition to a
motion for summary judgmentRagas 136 F.3d at 458 Further, t is not incumbent upon the
court to educate or instruct counsel as to the strategy to be pursued during the cdigatoo. |
lll.  Undisputed Facts

Esquivel was employed withe EPA from April 30, 206, until January 1, 2012She first
joined the Agency through the Student Temporary Employment ProgramR“3ak an Office
Automation Clerk. When Plaintiff joined the gency, she was a student at Cedar Valley

Community College and her academic major was Politicaliedce. On November 9, 2008,
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Plaintiff was appointeds a Student Trainee in Physical Sciehceugh the EPA’StudentCareer
Experience Pgram (“SCEP”)by an agreement with the University of Texas at Ayion
(“UTA”) , whereshewas then emlled. SCEP “is a planned, progressive educational program that
provides for the integration of a student’s academic studies and Federalwerkrece with the
potential of norcompetitive conversion into the Fedecaleer service.” Def.’s App. 18. SCEP
requires participants tawork in positions “related to their academic field of study and/or career
goals.” Id. at 26.

During the course dEsquivel’'semployment through SCEP, several supervisors discussed
the importance of completing physical science coursework to qualify fomeapent position with
the EPA In 2008, secontkvel supervisoMichael Michaud (“Michaud”), who subsequently
retired, informed Plaintiff thagheonly needed to complete 24 hours of coursework in science to
gualify for a position as an Environmental Scientist.2010, Plaintiff's direct supervisor, Carol
PetersWagon (“PeterdVagon”)againinformed Esquivethat she needed to complete 24 hours of
coursework in a technical or physical science field to be considered for a petnpaséion.
PetersWagon also encouraged Plaintiff to meet with Human Resources (“HR”)ctadfify that
her coursework met SCEP requirements. On April 16, 26d€hndlevel supervisotderry
Saunderg(*Saunders”) who replaced Michal) informed Plaintiff that her Political cgnce
coursework did not satisfy the requirements for an EnviromaheScientist position and
encouraged her to consult with HR. Plaintiff consulted with HR and was infahatshe needed
at least 2dours of scienceelated courseork to meet SCEP requirements.

Contrary to the information from Michaud and HR, in January 2011, Saumeé¢nsith
Esquvel and iformed her that the gency could not give her a permanent position if she did not

obtain a degree ia physical science or a technidadld. Saunders told Esquivel thBtvision
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Director John Blevins (“Rvins”) had determined that only individuals wéttiechnical or science
degree could serve as Environmental Scientists. In the few years fEsquwvel’s termination,
Blevins had only hired individuals that had obtained science or technical degreesasr&ental
Scientists.

During the course afier employment witthe EPA, Esquivel’s work schedule changed
several times. Esquivel'sschedule was changed becauseegfuestshat she made, halass
schedule, and thegency’sworkload and allocated work hour®n July 2011, Esquel graduated
with a degree in Political @&ence. She completed 24 hours of physsmaéncecoursesand
receiveda Geology minor. The EPA paid for Esquivel’'s Geology coursework. On September 22,
2011, Saundenssued Esquivel a notice of proposed removal based diaihee tosatisfythe
requirements for a noncompetitive conversion from SCEP to a permanent position. ff Plainti
submitted a written reply to the notice on October 7, 2011. Subsequent to her writteaheply,
also provided an oral reply on November 21, 2011. The meeting was attended by ;Plaintiff
Blevins; Zakiya Davis (“Davis”), Plaintiff's union representatiaad Tony Cliftonanemployee
relations specialist. During the meeting Blevins offered Plaintiff the opportunity to remain
employed through SCEP if she agreed to attend schooloataln a degree in Geology at the
Agency’s expense. Esquivel requested that she be promoted immediatefTdavironmental
Scientistposition,that her worlkhoursbe increasedhile sheattended school, and that thgekcy
pay for her toobtain her Master’'s degree ine@ogy. Blevins approved the request to pay for
Plaintiff’'s Masters degree He denied her request for an immediate promotion because she did
not have the required recorendatiorof her supervisaior the positionandhe denied her request

for an increase in hours because of Agencys budgeary constraints. On December 7, 2011,

Memorandum Opinion and Order - Page6



Plaintiff declined the Aency’s offer to remain in SCEP and return to school a&xpense. On
December 15, 2011, Plaintiff received written notice of her terminatfective January 1, 2012.
On January 2, 2012, Esquivebntacted an Equal Employme®pportunity (“EEO”)
counselor. On February 9, 201Xhefiled a complaint withthe EPA’s Office of Civil Rights
(“Civil Rights Office”) and alleged that theg&ncydiscriminated against her on the basihef
race, sex, national origin, and parental status. In setting forth her reasohs &legedly
discriminatory actsEsquivel contendbat (1) she was terminated from federal service on January
1, 2012; (2) she received ammil on September 15, 201ftom Michaud,which stated thahe
had a conversation with Deputy Associ@teector Gilrein inJuly 2008, and Gilrein saithat
Esquivelwas “a young Hispanic female without education and a premature baby gloatgso
take a lot of care”; (33he was not converted to a Federal Service emplogeeSCEP in June
2011; (4)she was not promoted & GS7 Environmental Scierdtin June 2011; (5) she was not
allowed to work fulltime between May 2011 and January 26itRilar toother students; and (6)
she was not allowed to work 30 hours per wbekween January and March 2011 like other
students. Def.’s App. 234. Ti@vil Rights Office accepteberclaims that she was terminated
and that she was not allowed to work fthe between May 2011 and January 20k2.at 235.
Thoseclaims were assigned to an ElE@estigator for further review. The Civil Rights Office
dismissed Esquived’ remaining claims as untimely or for failure to state a claim. The Civil Rights
Office determined that the sthissed claims could be considered as background evidence during
the course of the investigation pursuanitNational Railroad Passenger Corp. v. Morg&86
U.S. 101, 117 (2002)ld. On June 26, 2014, an administrative law judge issued a final decision

denying allof Esquivel’sclaims.

Memorandum Opinion and Order - Page7



V. Analysis

A. Exhaustion of Remedies

Defendant contends that Plaintiff's claims that relate to her work hourgedtdanuary
and May 201, and her not being promoted to a-Gfvel in June 2011 fail for lack of jurisdiction
because she did nirtnely exhaust headministrative remdies.According to Defendant, Esquivel
contacted an EEO counselor on January 2, 2012, which is over 72affeyshe alleged
discriminatory actiosoccurred. Title 29 of the Code of Federal Regulations requires aggrieved
personavho believahattheyhave been discriminated against on the basis of race, sex, or national
origin to contact a Counselor within 45 days of the alleged discrimination. 29 C.F.R. 8
1614.105(a)(1) Defendant, therefore, contends that Esquivel did not administratively exleaust h
remediegegarding heclaims with respect to havork hours in early 201 land her failurdo-
promote claim in June 201andthatthose claims are barred from being asserted in district court.
The court agrees

For a federal employeefailure to exhaust an employment discrimination claim is
jurisdictional. Brown v. Gerral Sens. Admin, 425 U.S. 820, 8361979 (dismissing a complaint
for lack of subject matter jurisdiction whéme paintiff failed to file the complant within 30days
of the final Agency action as required By717(c)of the Civil Rights Act of 196442 U.S.C.8§
2000e-15(c) Even if Plaintiff exhaugd her administrative remedies, the claims relateteio
work hours between January and May 20dnd her not beingromoted to a GS level in June
2011 fail becausdor reasons stated lateyfficient evidence does not extstcreate a genuine

dispute of material fact.
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B. Plaintiff's Texas Labor Code Claims and Section 1981 Claim

Plaintiff asserts claims foriolations of the Texas Labor Code and$81. “Title VII
provides the exclusive remedy for employment discrimination claiaised by federal
employees.”Jackson v. WidnalB9 F.3d 710, 716 (5th Cir. 1996) (citiBgown 425 U.Sat835).
As Esquivel’s state an@ 1981claims arise out of the same facts as her Titlec\dims, they are
preempted by Title VIendbarredas a matter of lawld. (citation omitted). Accordingly, there
is no genuine dispute of material fact as to Plaintiff's Texas Labor Gat& ¥81 claims, and
Defendant is entitled to judgment as a matter ofvativ respect taheseclaims

C. Plaintiff's Title VII Claims

1. Legal Standard for Plaintiff’'s Claims of Race, Sex (Gender), National
Origin, * and Parental Statug Discrimination

Title VII prohibits discrimination on the basis of “race, color, religion, sex, domat
origin.” 42 U.S.C. 8§ 2006&(a)(1). In her Petition, Plaitiff does not state whether herceor sex
was either the real reason or a motivating factor foraleged discrimination under Title VII
Out ofanabundance of cautigothe court will apply the modifieMcDonnell Douglassest. Under

the modifiedMcDonnell Douglasstest,to survive a motion for summary judgment, a Title VII

1 As mentioneckarlier, Esquivel contends that Defendant discriminated against her because ofidrel maigin.

She states that her national origin is “Mexigamerican,” but she does not plead facts regarding where she was born.
National origin, though often confused kitace, refers to “the country where a person was born, or, more broadly,
the country from which his or her ancestors carisginoza v. Farrah Mfg. Cp414 U.S. 86, 88 (1973). Based on
Plaintiff's statement, she really appears to lserisg aclaim of race discrimination, as neither the record nor the
Petitionreflects Plaintiff's country of birth or that of her ancestors. In angteiresome contexts national origin and
racial discrimination are “so closely related . . . as to be indistinguish&létard v. OMI Georgia, Ing 640 F.2d

632, 634 (5th Cir. Unit B 1981). In light of the manner in which Plaintiff géghher national origin claim, the court
will treat it as a claim for race discriminatioBven if national origins considered as a separate claim, it fails for the
same reasons as Plaintiff's race discrimination cla@mely because there is no evidence to establistinaa facie

case that other similarly situated students were treated more favorablgéd&smuivel or her ancestare from
Mexico.

2 Title VIl is the exclusive remedy for federal employees, and it does olidi® “parental status” as a protected
category. Further, Plaintiffnasnot citedany authority that has read “parental status” into the statute as a pdotecte
characteristic or trait. Accordingly, the court concludes that Plaintffisn for discrimination based on parental
status fails as a matter of law.
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plaintiff must first establish g@rima faciecase of discrimination by a preponderance of the
evidence.McDonnell Douglas Corp. v. Greed]11 U.S. 792, 80P4 (1973);Texas Dep'’t of
Community Affairs \Burding 450 U.S. 248, 2583 (1981). Oncethis prima faciecase has been
established, there is a presumption of discrimination, and the burden shifts to the detendant t
articulate some legitimate, nondiscriminatory reason for the challenged yengpib &tion.
McDonnell Douglas411 U.S. at 80D4. If such a showing is made, the burden shifts back to the
plaintiff to create a genuine dispute that the articulated “reason is not true, but insteadtdqret
discrimination,” or that the defendastreason, while true, is only one of the reasons for its
conduct, and that another ‘motivating factor’ is [the Plaintiffisjtpcted characteristicVaughn

v. Woodforest Bank665 F.3d 632, 636 (5th Cir. 201(t)tation omitted)

After a Title VIl casereaches the pretext stage, the question for summary judgment is
whether a rational factfinder could find that the employer intentionallyidisated against the
plaintiff on the basis of racer genderSee St. Mary’s Honor Ctr. v. Hick§09 U.S. 502, 51
(1993). A “plaintiff can survive summary judgment by producing evidence that creajiey
issue as to the employer’s discriminatory animus or the falsity of the wenjsldegitimate
nondiscriminatory explanation3andstad v. CB Richard Ellis, In@09 F.3d 893, 897 (5th Cir.
2002). “Pretexplus” is not required to support an inference of retaliatory discrimindtossell
v. McKinney HospVenture 235 F.3d 219, 223 (5th Cir. 2000]A] plaintiff's prima facie case,
combined with sufficient edience to find that the employer’s asserted justification is false, may
permit the trier of fact to conclude that the employer unlawfully discritatha and may
therefore be enough to prevent summary judgment or judgment as a matter ¢Gtdawes530
U.S.at 148 Sandstad309 F.3d at 897. This showing, however, is not always enough to prevent

summary judgment “if the record conclusively revealed some other, nondis¢anginsason for
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the employer’s decision, or if the plaintiff created only a weak issue ofafatd whether the
employer’s reason was untrue and there was abundant and uncontroverted independeat evidenc
that no discrimination had occurredReeves530 U.S. at 148.
2. Legal Standard for Retaliation

It is “an unlawful employment practice for an employedigcriminate against any of [its]
employees . . . because [the employee] has opposed any practice made an emplefiment
practice” under Title VII, or “because [the employee] has made a charge, testifistbchssi
participated in any manner in arvestigation, proceeding, or hearing” under Title VII. 42 U.S.C.
8 2000€e3(a); see alscClark County Sch. Dist. v. BreedeésB2 U.S. 268, 269 (2001). Whether
the employee opposes an unlawful practice or participates in a proceeding thgagmsployess
activity, the employee must hold a reasonable belief that the cosiducpposed violated Title
VII. Long v. Eastfield Col].88 F.3d 300, 305 (5th Cir. 1996).

To establish @rima faciecase of retaliation in this circuit, a plaintiff must show tij&}:
she engaged in a protected activity; $8¢ experienced an adverse employment action following
the protected activity; and (3) a causal link existed between the protected actd/itye adverse
employment actionMcCoy v. City of Shreveport92 F.3d 551, 5567 (5th Cir. 2007) @otnote
and citation omitted);Montemayor v. City of San Antoni®76 F.3d 687, 692 (5th Cir. 2001)
Mota v. University of Texas Houston Health Sci. Q61 F.3d 512, 519 (5th Cir. 2001). The
establishment of primafaciecase gives rise to an inference of retaliatistontemayor276 F.3d
at 692 This inference, in turn, shifts the burden of production to the defendant, who must then
articulate a legitimate, nondiscriminatory or nonretaliatory reason fohtilmged employment

action. McCoy, 492 F.3d at 557. Once a defendant articulates such a reason, the inference of
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discrimination or retaliation raised by thema facieshowing drops from the casMontemayor,
276 F.3d at 692.

At this juncture, the plairff bears the burden of establishing that the employer’s stated
reason is a pretext for the real retaliatory purpageCoy, 492 F.3d at 557 (citation omitted).
“Title VIl retaliation claims must be proved according to traditional principldésitfor causation,
not the lessened causation test stated in 8 2D00r This requires proof that the unlawful
retaliation would not have occurred in the absence of the alleged wrongbul actictions of the
employer.” University of Tex. Sw. Med. Ctr. v. &&ar, 133 S. Ct. 2517, 2533 (2013). If the
employee fails to prove, or raise a genuine dispute of material facti¢hanployer’s real reason
is a pretext for its allegedly retaliatory conduct, the defendant is entitldhimary judgment.
SeeMcCoy, 492 F.3d at 561-62.

In Burlington Northern & Santa Fe Ry. Co. v. Whitee Supreme Court held that, because
the discrimination and retaliation provisions of Title VII have different stguanguage and
different purposes, “the antiretaliation provision, unlike the substantive provision liied to
discriminatory actions that affect the terms and conditions of employment.” 81858, 64
(2006). Consistent with this view, the Court held that a plaintiff claiming retaliatider Title
VIl must show that a reasonable employee would have found the alleged retaliatamy acti
“materially adverse” in that “it well might have dissuaded a reasonableewfydm making or
supporting a charge of discriminationd. at 68 (quotation marks and citation omitted). In
evaluating whether actions are materially adverse, the Court weathmid that “petty slights,
minor annoyances, and simple lack of good manners will not” deter or dissuaderalbéas
employee from making or supporting a charge of discrimination, andfoherthey do not

constitute conduct that is “materially adverséd’ at 68.
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D. Discussion
1. Prima Facie Case for Race and SefGender) Discrimination

In Plaintiff's Original Petition (“Petition”) Esquivelcontends that she was discriminated
against because of her ramed sex when she was not allowed to work tuthe, andwhen she
was not promoted to a GSlevel. With respecto herclaim fornot being allowed to work full
time, to establish arima faciecase of race amex discrimination, Esquivel must sholat (1)
she is a member of a protected class; (2) she is qualified; (3) sheeegpdrian adverse
employment action; and (4) she was treated less favorably because oérhbenship inHat
protected class than were other similarly situated employees who weraenabers of the
protected class, undeearly identical circumstancePaske v. Fitzgerald;85 F.3d 977, 985 (5th
Cir.) (citation omitted)cert. denied136 S. Ct. 536 (2015).

With respectto her failureto-promoteclaim, to make out grima faciecase ofrace
discrimination under Title VII, Esquivel must shawat: (1) sheis a member of a protected class,
(2) shewas qualified for the position, (3hewas not promoted, and (4) the position was filled by
someone not in the protected clasghat shevas not promoted because of her rérait v. City
of Houston, Tex247 F.3d 601, 606 n.2 (5th Cir. 2001) (citations omitted).

With respectto her failue-to-promoteclaim, to make out grima facie case of sex
discrimination under Title VII, Esquivel must show that she: (1) is a member of atpbtdass,
(2) was qualified for the position, (3) was subject to an adverse employmient actd (4) was
replaced by someone outside the protected ctasn the case of disparate treatment, that others
similarly situated were treated more favorabAntwi v. CVS Corp 294 F App'x 145, 146 (5th

Cir. 2008) (citation omitted).
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With Respecto Esquivel’s terminatioglaim, to make out @rima faciecase of racer
sexdiscrimination under Title VII, she must show that sheigh)member of a protected group;
(2) wasqualified for the position; (3) suffered some adverse employment actiord awdg
treated less favorably than a similarly situated employee outsigeotected clas®r was
otherwise terminated because of a protected characte@itison v. Verizon Servs. Org., Inc.,
498 F. App’x 391, 395 (5th Cir. 2018)itation omitted)

Defendant contends that Esquivel has m@sentedevidence to support each elements
necessaryo establisha prima faciecase for race and sex discriminatioRor the reasons that
follow, the court agrees.

a. Esquivel Not Allowed to Work Full-Time

Defendant contends that Esquivel cannot estaljppisima facie casesthat she was
discriminated againgin the basisf her race andexwhen she was not allowed to worklftime,
asEsquivel has not introduced evidence thatsagtreated less favorably because she is Hispanic
or femalethan were other similarly situated employees who werédigsganic or femaleunder
nearly identical circumstancegl/ith respect to her contention that other students were allowed to
work full-time between May 2011 and January 2(E&quivelrefers toNikki Lucky (“Lucky”)
and other individuals whose names she does not know or cannot recall. Upon reviewong port
of Defendant’'s Appendix, the court determines that Esquivebsimony istoo tenuous @
establish grima faciecase Esquivel’'sassertions are basedlelyon her observationshen she
was working partime. Esquivel does ndtnow whether other studentgere working fulitime,
asshe was not there to observe them. Moreover, she provides no ewdestaiementérom
students or administrators who were aware that studentsvet@not Hispanic or femalgere

allowed to work fulitime. Although she identifies Lucky as bemblackfemale she presents no
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summary judgment evidence of Lucky working ftithe. In her depositionEsquivel stateshe
observed Luckynly while she (Esquiveljvasat workparttime. Def.’s App. 52-53. Nothing in
the record indicates that Esquivel actually knew that other studemiswere not Hispanic or
female wereallowed to work fulitime. Further, n@vidence in DefendantAppendix except
for conclusoryand speculativetatements b¥squivel,indicates that students outside Esquivel’s
protected categmswere allowed to work fultime. Without more evidence, the court determines
that Esquivehasnot provided sufficient evidence to satisfy Ipeima facieclaims in relation to
the hours she was allowed to work. Esquivel haspnovidedevidence that she was treated less
favorably because of her race or $ean were other similarly situated employees who were not
Hispanic or femaleunder nearly identical circumstances.
b. Failure to Promote Esquivellmmediately to GS-7 in 2011

According to emails contained in Ciendant’s Appendix, Esquivel's Politicalci®énce
degree would have met the basic requirements for her promotion-% Bfvever, under the
SCEP program, managemavrdsrequired taoecommend a student for noncompetitive conversion,
and Esquivel did not receig@ichrecommendation. The EPA defines noncompetitive conversion
as “an appointment to a position in the competitive service that is not made bysdlecti an
open competitive examination and which is based on current or prior Feglmiaés’ Def.’s App.
23. The court understands this to mean that had Defendant decided to nonconypetitivett
Esquivel, she would have been promoted to the7G®sition upon graduation withogbing
through the same GS-7 position application process as other candidates wh@diticipate in
SCEP. From what the court can ascertain, Esquivekeappto be contending that her Political
Science degree satisfied the requirammer the GS7 Environmental Scientist position, and that

based on her performance revieslse should have received a recommendation to be promoted to
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the position. Esquivel also contends that the reastie was later told to major in a technical
degreesuch asseology and the reason she was not recommended for the prometealrecause
she is Hispanic and female.

Defendant contendsthat Esquivel has not presented evidence that supports race
discrimindion as the reason she was not promdtecauseshehas no evidence that either the
position was filled by someone who was not Hispanic or female, or that she wathemstise
promoted because of her race. Defendant further canthiatl Esquivel has ngpresented
evidence that supports sex discrimination as the reason she was not pioscatestshehas no
evidence that she was replaced by someone whalgs or evidence that others similarly situated
were treated more favorablin her depositionEsquivel stateshather supervisoreommunicated
the educational requirements for the promotion more frequently with her and providiétenent
information than that provided to other studengpecifically, Esquivel stated throughout her
depositions that “other people” were treated differently or that they wereeqoired to take
certain actions, but she does not state who those peopleideatdy their race or gender

By way of example, the courefers to portions of théestimory of Esquivel's 2013
Deposition.There is no description of the “other students” that Plaintiff is referring beeiretcord
when shestates,'Mr. Gilrein would also treat me differently from other students and fatsa
other employees who were not Hispanic. He denied me opportunities based solef/ on
discriminatory beliefs and has a set of different standards for me than othex.’pBepls App.
44-45. Although Esquivetestifiedthat she was treated differently than employelks were not
Hispanic, this is not specific enough to satisfy finerth element of @rima faciecase forrace
discriminationasshe does not indicatehetherthe GS7 position was filled by someone who was

not Hispanic or female, or that she was aibierwisgpromoted because of her radedditionally,
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when questioned further about how she was treated differently from other stédepiselstates

that shedoesnot knowwhetherother students arealready taking chemistry. keénasked if she

knew whetheGilrein governed or supervised other students’ selection of classes, she responded
that she knew how she felt and did not think other students had to endure that stres&ppef.

48. Once again, there is no description of the “other students” to whom Plaintiff isceiier

the record.

With respect to Esquivel’'s 2016 Deposition, there are other instancessofjective and
speculative statement&squivel said that she was the “only one being mandated or ruled on what
to major irf,] whereas the other students had the liberty or the freedom to choose their major,” but
when asked who the “other students” were, she responded that she was not sure of their name
and there is no additionaiformation provide about the other students’ demographics. 'Bef.

App. 7374. Finally, Esquivel stated that she had “constant meetings regarding [her] major and
stuff like that where other students did not have to do the same. So all this proves Mr.
Gilrein’s—constant harassment from him and his managejteamh].” Def!s App. 79. There is

no description of the “other students” to whé&haintiff is referring in the record.

During her 2016 deposition, Esquivel concedes that she was not aware of other employees
at the EPA whavere conertedfrom student status to permanent employmBet.'s App. 67.
Moreover, there is nothing in the record to show #mtstudent who was hired or promoted to
the GS7 Environmental Scientist position did not have a degree in Environmental Science.
Esquivel had a degree in Political Science and a minor in Geology.

Esquive] therefore,has not presented evidence that exitthe position was filled by
someone who was not Hispanic, or that she was not promoted because of her race. Esquivel has

also not presented evidence that she was replaced by someone who is male, or edtlence th
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arother similarly situated maktudentwaspromoted from a Student Trainee in Physical Science
to GS7 Environmental ScientistAccordingly, Esquivelfails toprove,or create a genuine dispute
of material fact, that th&S7 Environmental Scientigtosition was filled by someone who is not
Hispanic or female, or that she was not promoted because she is Hisgamale.

c. Esquivel's Termination in 2012

The court is not certain of the specifactual bas for Plaintiff asserting that she was
discriminated against with respect to her termination. The only thing thatuhecan gleam from
the record dateback to the coment by Mr. Gilrein in July 2008 that “he thought [Esquivel]
should be let go at that time. [Esquivel] was in the hospital for an extended stay dolgémpr
with her pregnancy resulting in a premature birth. [Gilrein] stated she is g fspanic female
without an education and a premature baby that is going to require a lot oflalis"App.77-

78. To the extent this is the basis for her race and sexmdisetion claims the court addrees
herprima faciecase with respect toerterminationon Januaryl, 2012.

Saunders proposed to remove Esquivel from her position as a Student Trainee i@ Physic
Science for her failure to meet the requirementxéarcompetitive conversiorBlevins offered
Esquivelthe opportunity to remain employed through SCEP if she agreed to attendl and
obtain a degree in €dlogy at the Aency’s expense, but Esquivel refused to accept his offer.
Esquivel,who was a Student Trainee in Physical Sciemitle a degree in Political Scienamda
minor in Geologypresents no evidentleat any other Student Trainee with a degree that met the
basic requirements under the applicable section, but waspiytsacal science dechnical field
degreeand did not receive a recommendation from his orshpervisorwasallowed to remain
as a Student Trainee in Physical Science rather than being termiAaisatdingly, she fails to

provide evidence that she wasdted less favably because she is Hispawoicfemalethan were
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other similarly situated employees who were Hipanic or femaleunder nearly identical
circumstancesor that she was otherwise terminated because she is Higpdamale For the
rea®ns herein stated, Plaintiff fails to establisphrema faciecase with respect to her claims of
race and sex discrimination.
2. Defendant’s Legitimate, Nondiscriminatory Reasons

Even if one were to assuntigat Esquivelhas established @rima faciecaseof race and
sex discriminationDefendant has articulatézhitimate, nondiscriminatory reasdios its actions.
Defendant produced evidencetherecord that they did not allosquivelto work full-time from
May 2011 to January 2012 because of Esquivel’'s school scheattliber uncertain future at the
EPA. Despite the EPA’s request that Esquivel get a technical degree, Esquivelindi@iSahat
she intended to get a Political Science degrethes&FA denied her requesd work full-time in
the summenf 2011in that it wasunsurewhether Plaintiff would continue to work at the EPA
after graduation. Defendant halso set forthevidence that the legitimate, nondiscriminatory
resson Esquivel was not promoted wascause she did not meet the promotion requirements.
Although she met the promotion degree requirement, she did not receive the required
recommendation from her supervisor, a recommendation that all persons musto Hase
noncompetitivelyconverted from a position as a Student Trainee in Physical Science t&d a GS
Environmental Scientist.Finally, Defendant produced or set forth evideticat Esquivel was
terminated becausshe was not promoted to &S From what the court can ascertéiom the
record, once Esquivel obtained her degree she was no longer a studetierafiore no longer
qualified for the Student Trainee position, as she refused to continue workhtigyeseas a student

while the EPA paid for her Masteegree in Geology.
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3. Pretext

Once a defendant sets forth its reasons for the adsetisa against a plaintiff, th@aintiff
must set forth evidence that rebuts each of ld@g&imate, nondiscriminatory reasons that a
Defendant articulatesvaughn 665 F.3d at 637 (citations omitted).In light of Defendant’s
articulated reasons for any adverse action it took against Esquivel, ti@eushifts to Esquivel
to present evidence that Defendant’s reasons are a pretext for race and sedigor or that
the stated reasons, while true, are only some of the reasons for Defendlatsg @action against
Plaintiff, andother motivating factors are her race and s&khoughPlaintiff did not respond to
Defendant’s motion for summary judgmettte courtaddresss Plaintiff's underlying conteiain
for her claims of race and selscrimination The genesis of this entire action and Plaintiff's
charge of discrimination to the EEO is amail that Plaintiffs secondevel supervisgMichaud,
sent to her oseptember 15, 2011, regardmgtatemerthat had been made by Gilrein, more than
three years earlier, in July 2008. For the purposes of summary judgment, thaeaiartle
statemenattributed toGilrein as true. The statemehbwever|s far too attenuated to show that
McCarthyintentionally discriminated against Esquivel because of her rasexolEventhough
Gilrein’s statementouldreflect discriminatory animuandis no cause for approbation, the court
determines that Gilrein’s statement is a “stray remark” that is not eviderdisooimination.
“[F]or comments in the workplace to provide sufficient evidence of discrimination, tinstyte
‘1) related [to the protected class of persons atlwithe plaintiff is a member]; 2) proximate in
time to the [complainedf adverse employment decision]; 3) made by an individual with authority
over the employment decision at issue; and 4) related to the employment decisismedt |
Rubinstein v. Administrators of the Tulane Educ. Fii8 F.3d 392, 4001 (5th Cir.2000)

(quoting Brown v. CSC Logic, Inc82 F.3d 651, 655 (5th Cir.1996) (brackets in original)).
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Gilrein’s remark fails to meet this tests Esquiveldid not presentany evidencethat Girein's
statement induly 2008 was in any way relateéd Defendantnot allowing her to work fultime
nearly three years latéiom May 2011 to January 201Refendant failingo promote her to GS
7 Environmental Scientist three years later in June 201Defgndant decidingo terminate
Esquivelsomethree and ondalf yeardaterin December 201As Plaintiff filed no responseshe
provides no evidence to rebut Defendant’s stated reasons for the adverse acticvothagainst
her, and Defendant is entitled to judgment as a matter of law.

Moreover, after a careful review of the record, the court determines thait/&ls rather
than come forth with competent summary judgtnevidenceto create an genuine dispute of
material factasto intentionakace or sex discrimination, only has a subjective belief or speculates
that others were treated more favorably than she was because of lerdaes. “[Clonclusory
allegationsspeculation, and unsubstantiated assertions are inadequate to satisfy the né&movant
burden.” Douglass v. United Servs. Auto. Ass¥8 F.3d 1415, 1429 (5th Cir.1996) (en banc)
(citations omitted). “It is more than wedkttled that an employee’s subjective belief that [s]he
suffered an adverse employment action as a result of discriminationutwmiooe, is not enough
to survive a summary judgment motion, in the face of proof showing an adequate
nondiscriminatory reasonld. at 1430 (citations omitted). Accordingly, Esquivel’s claims of race
and sex discrimination faiand Defendant is entitled to judgment as a matter of law aseth
claims.

4. Title VIl Retaliation Claims

In Esquivel’s deposition, she states ttedaliation occurred when she received absing

phone call from Saundeesd when she was required to have weekly meetimgsich she felt

as ifshe wadeing coercedito majoring in Geology. These reasons, however, angemin her
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Petition, and Esquivel cannot amend her Petition through deposition testimony; theskéors
limited to the allegations she set forth in her PetitiSeeFisher v.Metro. Life Ins. Co, 895 F.2d
1073, 10785th Cir. 1990) Moreover thereis even a strongeabis for applying this principh®
this case because Plaintiff never filed a response to Defendant’s motion foasujudgment.
Plaintiff's Petition onlyalleges the following specific acts of retaliation:

Defendant, instituted a campaign of retaliation which included preventing her fro

working additional hours as other students were allowed to work although she had

the availability to work additional hours aaffer she complained of discriminatory
practices This retaliation was and is due to Plaintiff exercising her rights by
opposing a discriminatory practice, making or filing a charge, féirgpmplaint

and testifying, assisting, or participating in andastigation or proceeding regarding

an uawful discriminatory practice.

Pl.’s Orig. Pet. 165.

It is unclear from Plaintiff's Petition whaprotected activitypromptedthe alleged
retaliation and when it began to occum her Petition, Plaintiff state$After Mr. Gilrein found
out that Plaintiff was objecting to his requirements that were contrary toigerabagreement
with the EPA, Mr. Gilrein retaliated against Ms. Esquivel by loweringhioeirs to twenty hours
per week."Pl.’s Orig. Pet. T 45.

Defendant contends that Esquiveddegedprotected activit—"objecting to [Gilrein’s]
requirements™—is not a protected activity covered by the statute. Plaintiff does metst@hom
she voiced her objectior the nature of her objectian Her Petition merely states that she
objected to the requirements because they were inconsistent with her origéeahagt with the
EPA. A vague statement in a pleading “without any reference to an unlawfltamgnt practice
under Title VII[] does not congute protected activity.Paske 785 F. 3d at 986 (citations omitted).

Esquivel does not proyer raise a genuine dispute of material fewat her objectiongerebased

onanunlawful employment practi¢such as race or sex discriminatiohDefendant under Title
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VII; or that she had made a char testified, assisted, or participated in any manner in an
investigaton proceeding or hearing under Title VIII. Thake has failed to establish or create a
genuine dispute of material fatiat she engged in gprotected activity.

Further, he next to last setencein paragraph 69f the Petition merely restatdéke
applicable language of 42 U.S.C. § 20&8@), which is even insufficient to defeat a motion to
dismiss pursuant teederalRule of Civil procedure 12j(6). SeeBell Atlantic Corp. v. Twombjy
550 U.S. 544, 555 (2007) (citation omitted) (holding that a formulaic recitation oitinermts of
a cause of action is insufficient to state a claim upon which relief can beedjanif such
allegations are insufficient to defeat a motion to dismiss uRdir 12(b)(6)they necessarily fall
short of establishing the necessary proof to create a genuine dispute adlneteregarding
retaliation. As Plaintf did not file a response and set forth any facts to establish a genuine dispute
of material fact, or facts from which the court can reasonably, ithigrr she was retaliatedjainst
because she engaged in protectenyidgt Defendant is entitled jodgment as a matter of law on
her retaliation claim.

Although not pleaded in her Petition, Esquivel contends that her contact with her union
gualifies as a protected activitypefendant addresses Plaintiff's unicontactandcontends that
this circuithas not determined whether seeking guidance from or talking to a union itguote
activity. To support her positioMcCarthycites a Fifth Circuit cas@ whichthecourt noted that
it “has never squarely determined . . . whether union activitiegratected activities under Title
VII.” Ramirez v. Gonzale225 F. App’x 203, 210 (5th Cir. 2007). In light of the Fifth Circuit
having not addressed this issue, the court declines to hold that Plaintiff's caratimuns with her
union constitute a protead activity. Moreover, Plaintiff's deposition testimoastablisheshat

she cannot recall whether she talked to the union before or after the allegefdratdBabion.
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Therefore, she cannot establish that there is a casual connection betweemtanications with
the union and any alleged adverse employment actions. For these reasons, thgenisneo
dispute of material fact with respect to Plaintifflaims of retaliation, and Defendant is entitled
to judgment as a matter of law on theseénata
VI.  Conclusion

For the reasons stated herein, the cdet¢rminesthat no genuine dispute of material fact
existswith respect to any d®laintiff's claims. Defendarns, therefore entitled to judgment as a
matter of law. Accordingly, the cougtants Defendant’s Motion for Summary Judgment (Doc.
15) anddismisses with prejudicethis action. Judgment will issue by separate document as
required by Federal Rule of Civil Procedure 58.

It is so orderedthis 18th day of October, 2016.

Sam A. Lindsay
United States District Judge
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