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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

APPLIANCE ALLIANCE, LLC, BRENT
TURLEY, and MINENA TURLEY,

Plaintiffs,
No. 3:15-cv-01707-M
V.

SEARS HOME APPLIANCE
SHOWROOMS, LLC, SAMANTHA WILKS,
SEARS HOLDINGS CORP. d/b/a Sears
Hometown & Outlet, SEARS.COM, and
SEARS, ROEBUCK AND CO.,

w W W W W W W W W LN LN N W N

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court are Defendants’ Motion E&ave to File an Amended Answer and an
Amended Notice of Removal [DodkEntry #22] and Motion to Bnsfer [Docket Entry #8], and
Plaintiffs’ Motion for Leave to File an Anmeled Complaint [Docket Entry #28] and Motion to
Remand [Docket Entry #12]. For the followirgasons, the Defendants’ Motions for Leave to
File an Amended Answer and Notice of Removal and to Transf@RANTED, and
Plaintiffs’ Motions for Leave to Filan Amended Complaint and to RemandRENIED. This
case iISTRANSFERRED to the Northern Disict of Illinois.

l. FACTUAL BACKGROUND

Plaintiffs allege that Defendants breacli@shchise agreements with Plaintiffs and
wrongfully took possession of Plaintiffs’ franchitocations. Plaintiffalso allege that
Defendants committed numerous state law tortduding defamation, conversion, trespass, and
tortious interference witbngoing business relationships.

Defendants removed this case on the basiversity jurisditcion. The Notice of
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Removal alleges that all Plaifi§ are citizens of Texas, amf,the Defendants, that only
Samantha Wilks—a District Sales Manager alleg&ulolved in taking possession of Plaintiffs’
locations—is a citizen of Texas [Docket Entry, #14]. In their Answer, Defendants also
“admit[ted] that Wilks is citizen and residesft Texas” [Docket Entry #5 at 1 5]. However,
Defendants claimed that her citizenship couldgo@red, because she was improperly joined.
Plaintiffs moved to remand, alleging that Véillwas properly joined [Docket Entry #12], and
Defendants moved to transfer, relying on forsgtection clauses in the parties’ contracts
[Docket Entry #8].

Defendants now claim that Wilks mota Texas citizen. They maintain that when they
originally conferred wth her regarding her ttzenship, Wilks, a non-lawyer, did not understand
the difference between residency and citizenshthesoncepts relate thversity jurisdiction.
Defense counsel urge that only after filing Natice of Removal and Answer did they discover
facts showing Wilks to be a @gn of Florida. According t@/ilks’'s declaration, she came to
Texas in February of 2015 for a temporary jadicpiment, but she owns real property only in
Florida, where she is registered to vote andahdisver’s license, where she also registers her
two cars, is a member of a church, and doedaeking. Wilks Decl. [Docket Entry #22, Ex. A-
1 at 11 14-16]. Wilks declares she does notigatie that her current assignment in Texas will
last more than one year, and she ptarlsave Texas once her assignment emdls.

On August 27, 2015, the Court held a hegquon the Motion to Remand and the Motion
to Transfer. The Court statétat her declaration indicated that Wilks was not a Texas citizen
and that the Court was likely ttieny remand and transfer theedsut allowed Plaintiffs to
conduct limited discovery into Wilks’s citizenshigfter discovery, Plaintiffs filed a supplement

to their Motion to Remand, attaching Wilks’'s eyear Texas apartment lease, a summary for her



current job, a list of stores for which she hesponsibility, including nusrous Texas locations,
and an agreement with her employer providingébocation assistance for her move to Texas.

After the hearing, Defendants filed a Motifum Leave to File an Amended Answer and
an Amended Notice of Removal to state that Wdka citizen of Floridanot Texas. [Docket
Entry #22]. Plaintiffs then filed their own Non for Leave to Amend, seeking to join as
defendants two Texas citizens—the landlord for @ineaeir former franchise locations and
another Sears District Sales Maer. [Docket Entry #28].

I. DIVERSITY JURISDICTION

A defendant may remove an action if thé@ctcould have originally been filed in
federal court.See28 U.S.C. § 1441(a). A district cogenerally may hear a case only if it
involves a question of federal law, or where cortgtiversity of citizenship exists between the
parties and the amount in controversy exceeds $7538€28 U.S.C. 8§ 1331, 1332. The
removing party bears the burdehestablishing jurisdictionSee Miller v. Diamond Shamrock
Co., 275 F.3d 414, 417 (5th Cir. 2001). “[T]hesisaupon which jurisdiotin depends must be
alleged affirmatively and distinctly and cania established argumentatively or by mere
inference.”Getty Oil Corp. v. Ins. Co. of N.A841 F.2d 1254, 1259 (5th Cir. 1988) (citilig
Cent. Gulf R. Co. v. Pargas, In@06 F.2d 633, 636 & n. 2t(bCir. 1983)).

For a case to be removed based on diversiéyl, gersons on one side of the controversy
[must] be citizens of different states than all persons on the other skdariey v. Grey Wolf
Drilling Co., 542 F.3d 1077, 1079 (5th Cir. 2008) (quotiigLaughlin v. Miss. Power Co376
F.3d 344, 353 (5th Cir. 2004) (per curiam)). Bimersity jurisdiction pygposes, individuals are
citizens of the states where thaye domiciled, as “for purposefederal diversity jurisdiction,

‘citizenship’ and ‘domicile’ are synonymousHendry v. Masonite Corp455 F.2d 955, 955



(5th Cir. 1972). A limited liability company’st@enship is that of each of its members.
Harvey, 542 F.3d at 1080 (5th Cir. 2008). Corgtoons are citizens of their places of
incorporation and principglace of businessJoiner v. Diamond M Drilling Co677 F.2d 1035,
1039 (5th Cir. 1982).

[I. DEFENDANTS’ MOTION TO AMEND

Defendants seek to amend their filings to correct allegedly mistaken allegations that
Wilks is a citizen of Texas. Plaintiffs argue that Defendts are bound by admissions in their
Notice of Removal and Answergarding Wilks’s citizenship.

The evidence indicates that complete difgmxists. Residency is not the same as
citizenship for purposes of divengiurisdiction: “a ‘citizen of onestate may reside for a term of
years in another state, of whihh is not a citizen; for[ ] citizenship is clearly not co-extensive
with inhabitancy.” Simon v. Taylqrd55 F. App’x 444, 446, 446 n.2 (5th Cir. 2011) (quoting
Bingham v. Cabof U.S. 382 (1798)). A change in domiaiegjuires: “(1) phyisal presence at
the new location and (2) an intention to remain there indefinitdyp$ Santos v. Belmere Ltd.
P’ship, 516 F. App’x 401, 403 (5th Ci2013). “Mere presence in a new state—without intent to
remain—is insufficient to change domicile for diversity purposéd.’{upholding a district
court’s finding that individualsvho had “relocate[d] to Texas temporarily” but “continually
expressed their intention to return to Louisiangre citizens of Louisiana). To determine

citizenship, courts look to objeet indicia of intent like “@rticipation in all phases of

1 The Notice of Removal states that Brent and Minenae¥ate residents and citizens of Texas and that they are
the sole members of Appliance Alliance, LLC, whichhigssta Texas citizen. The sole member of Defendant Sears
Home Appliance Showrooms, LLC is Sears Hometawd Outlet Stores, In@,Delaware corporation
headquartered in lllinois, and Sedlsme Appliance Showrooms is thusitizen of Delaware and lllinois.

Defendant Sears Holdings CorporatiomiBelaware corporation headquartered in lllinois and is thus a citizen of
Delaware and lllinois. Defendant Sears, Roebuck ands@oNew York corporatiowith its principal place of
business in lllinois and is thus a citizen of New York and lllinois. Defendants allege that Sears.coat egies n

as an independent entity and #hes no proof otherwise.
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community life and governmental adties” as well as “declarationsxercise of political rights,
residence and employmentRivera v. Chapa233 F. Supp. 428, 431 (S.D. Tex. 1964).

Here, the record proves that Wilks, thoughdig in Texas, does not intend to stay in
Texas. In addition to her statements of intlet property ownership, ter registration, driver’s
license, vehicle registration, church membgrsand bank affiliation constitute significant
evidence of her intent to return to Floridat toremain in Texas. The evidence submitted by
Defendants after discovery is maffficient to outweigh those facts.

Plaintiffs argue Defendants are bound by their judicial admissions that Wilks is a Texas
citizen. A “judicial admission is a formal concessin the pleadings oriptilations by a party
or counsel” as to a matter of fad¢lartinez v. Bally’s Louisiana, Inc244 F.3d 474, 476 (5th
Cir. 2001). A “judicialadmission is conclusivenless the court allows it to be withdrawnd.
at 477 (emphasis added). Gengratburts have broad discretitmallow parties to withdraw
judicial admissions See GlobeRanger Corp. v. Software, K& F. Supp. 3d 723, 744 (N.D.
Tex. 2014) (Boyle, J.) (quotin@ity Nat. Bank v. United State3)7 F.2d 536, 544 (5th Cir.
1990)). Plaintiffs citdavis v. A.G. Edwards & Sons, In823 F.2d 105, 108 (5th Cir. 1987),
for the proposition that Defendardre conclusively bound by theirmaidsions. In that case, the
court determined that, where a pleadiagl not been amended or withdrawime factual
allegations in the pleadings superseded othieieage in the record for purposes of deciding a
summary judgment motiord. That is not the case herehere Defendants sought leave to

amend early in the litigation.

2 Despite Defendants’ argument that “discovery has moetlup any evidence condiating” Wilks’s declaration
[Docket Entry #33 at 3], discovery did reveal an error in Wilks's declaration. She stated thatstiagsher
apartment in Dallas on a month-to-month basis, but tlteree shows she actually hasre-year lease. Although
the existence of a one-ydaase is not significant enough to change the Court’s determination on citizenship, the
Court notes that defense counsel have twice been carefggrding the facts related to Wilks’s citizenship in
information presented to the Court.



The Court is authorized to allow Defendatatsamend their Answer. Indeed, the Federal
Rules of Civil Procedure make clear that cosheuld “freely give leave” to amend pleadings
“when justice so requires.” Fed. R. Civ. P. Here, no scheduling order has been issued, so
Rule 15(a) governs amendment of pleading&W Enters., L.L.C. v. SouthTrust Bank of
Alabama, NA315 F.3d 533, 535 (5th Cir. 2003). Sinceekiglence in the record indicates that,
as a matter of fact, Wilks is not a citizen of Texastice requires the Court to allow Defendants
to amend.SeeWilks Decl. [Docket Entry #22, Ex. A]. ‘iigation is not a game of ‘gotcha,”
and the Court will not decline to exercisgjitrisdiction “based on an honest mistakKitn
Underwriting Ltd. v. Jesuit High Sch. of New Orlea?@08 WL 4724390, at *12 (E.D. La. Oct.
24, 2008). Jurisdiction should be decided on actual facts. The Court therefore will allow
Defendants to amend their Answer.

The Court also has authority to allow Defendants to amend their Notice of Removal.
Under 28 U.S.C. 8§ 1653, “[d]efective allegationgurfsdiction may be amended, upon terms, in
the trial or appellate courts.Sanders v. Leggett & Platt, In010 WL 3282978, at *1 (N.D.
Tex. Aug. 17, 2010) (Lynn, J3ge als&windol v. Aurora Flight Sciences Corp., F.3d __,
2015 WL 5090578, at *1 (5th Cir. Aug. 28, 2015Motions to amend under Section 1653 may
be considered” when a court’s “discretionary eketion of the record as a whole establishes at
least a substantial likelihodHdat jurisdiction exists.”"Swindo] 2015 WL 5090578, at *1
(internal quotation marks and citation omitte@ourts “may allow amendments to notices of
removal with defective allegatiomd jurisdiction, but not missingllegations of jurisdiction.”
Sanders2010 WL 3282978, at *1. Similarly, courts ynallow amendments to cure defective
jurisdictional allegations butot procedural defectsGrand Texas Homes, Inc. v. Am. Safety

Indem. Cq.2012 WL 5355958, at *3 (N.D. Tex. Oct. ZM12) (Lynn, J.) (finding that “[f]ailure



to join in removal is a pedural defect that cannot bered” under § 1653). However,
Section 1653 is “liberally consted to allow a party to curedhnical defects, including the
failure to specifically allegéhe citizenship of parties.Moreno Energy, Inc. v. Marathon Qil
Co, 884 F. Supp. 2d 577, 586-87 (S.D. TAx12) (Harmon, J.) (quotingenendez v. Wal-Mart
Stores, InG.364 F. App’x 62, 66 (5th Cir. 2010)).

Defendants’ allegation regardingilks’s citizenship is a technical defect which the Court
may allow them to correct under Section 1653. Hifth Circuit has repeatlly allowed parties
to amend notices of removal ¢bange citizenship allegationsor example, irswindo| the
Fifth Circuit allowed a party to add allegats about a corporate defendant’s state of
incorporation and principal plac# business, because public doants persuaded the court that
the parties were completely diversewindo) 2015 WL 5090578, at *1-2. IKaufman v. W.
Union Tel. Ca.the court allowed a plaintiff to fix it&ctually incorrect allegation that a
defendant corporation was based in Dallas, because the “Enajiel@yé@annica . . . indicate[d]
that [defendant was] a New York corporation.” 224 F.2d 723, 725 (5th Cir. #fsbalso
Menendez364 F. App’x at 66.

This Court has previously allowed defendants to correct their allegations of citizenship in
notices of removalSee, e.g., Moore v. Gladiator Events, L2015 WL 5459625, at *2 (N.D.
Tex. Sept. 15, 2015) (Lynn, J3llowing a removing limited liahty company to amend its
notice of removal to provide thetizenship of its sole membegg¢cordAlvarez v. Aldi (Texas),
L.L.C, 2014 WL 1694901, at *3 (N.D. Tex. A8, 2014) (Lindsay, J.) (finding a “wrong
assertion” that a party was a citizen of lllinoisa “technical or procedural error pertaining to
jurisdiction, which may beorrected by amendment’ALMS, Ltd., L.L.P. v. Guzmah998 WL

684245, at *1 (N.D. Tex. Sept. 25, 1998) (Fish(@llpwing a removing defendant to amend a



notice of removal to properly identify its citizg@mp). Here, because the record establishes a
substantial likelihood that jurigetion exists, the Court will allw Defendants to amend their
Notice of Removal.

Defendants’ Motion for Leave to File #&mended Answer and an Amended Notice of
Removal [Docket Entry #22] is therefd8RANTED.

V. PLAINTIFFS’ MOTION TO AMEND

Plaintiffs seek leave to amend their Connpi@o add two new defendants: Jeffrey Scott
Tucker, a District Sales Manager for Searg] 2720 SH 121, LP (“2720"), the landlord for one
of Plaintiffs’ franchise locations—both citizeng Texas who, according to Plaintiffs, would
“unquestionably defeat diversity oftizenship and require remantl.Plaintiffs urge these
individuals should be joined because Tuckergadly assisted Defendants in taking possession
of one of Plaintiffs’ franchisecations and Plaintiffs claim he defamed them, and because 2720
allegedly changed the locks on one of Plaintififahchise locations and is now suing Plaintiffs
for breach of their leaske.

Plaintiffs argue that it would be inconsistdor the Court to grant Defendants’ Motion
for Leave to Amend but deny Plaintiffs’ Motion. dtargument is unpersuasive. As Plaintiffs
recognize, the Court is required to analyzetttee motions under very different standards. A
motion for leave to amend that will add a non-dsecparty and destroy\wirsity is governed by
28 U.S.C. § 1447(e), not the permissstandard of Rule 15(a)Tillman v. CSX Transp., Inc.,
929 F.2d 1023, 1029 (5th Cir. 1998kbani v. TRC Engineers, In2009 WL 2614473, at *1

(N.D. Tex. Aug. 25, 2009) (Lynn, J.). Under SentiLl447(e), a court hakiscretion either to

3 PI. Mot. [Docket Entry #28] at 4.

4 To the extent the proposed amended complaint includes other changes, unrelated to the addition of Tucker and
2720 and to Wilks's citizenship, Plaintiffs presumptivefil seek leave to make such amendments after the case
has been transferred.



deny joinder and retain the case, or to pejonitder and remand the action. District courts
“should scrutinize such amendments more clogedn an ordinary amendment, and should
balance the equities to decide wiestamendment should be permittedkbanij 2009 WL
2614473, at *1. In “balancing the original defenidamterest in maintaining a federal forum
against the plaintiffs’ interest in avoiding multiglad parallel litigation, aourt should consider:
(1) the extent to which the paose of the amendment is to defeat federal jurisdiction; (2)
whether the plaintiff has been dilatory in agkfor amendment; (3) whether the plaintiff will be
significantly injured if amendment is not alloskeand (4) any other factors bearing on the
equities.” Id. at *3 (citingHensgens v. Deere & C&33 F.2d 1179, 1181-82 (5th Cir. 1987)).

A. The Extent to Which the Purposedofiendment is to Defeat Jurisdiction

When applying the first factor, courts consitles viability of the claims alleged against
a new defendant, the timing of a plaintiff'seahpt to add the defendant, and whether the
plaintiff knew or should have known the identdf/the new defendant prior to remov&ee
Andrews Restoration, Inc. v. Nat'l Freight, In2015 WL 4629681, at *2-5 (N.D. Tex. Aug. 4,
2015) (Lynn, J.).

Where the proposed claims are viable, “tigikely that the primary purpose of the
amendment is to destroy diversity jurisdictioarid this factor usually favors joinddPatton v.
Ortho Dev. Corp.2013 WL 2495653, at *2 (N.D. Tex. June 10, 2013) (Lynn, J.). However,
even when a plaintiff asserts viable claimsthie timing of the proposed amendment suggests
[the plaintiff's] principal purpos is to destroy diversity,” thictor weighs against granting
leave to amendAndrews Restoration, Inc2015 WL 4629681, at *5Anzures v. Prologis Texas
| LLC, 886 F. Supp. 2d 555, 564 (W.D. Tex. 2012). For examphsitiur v. Sternthe court

found that, “[a]lthough the proposed added claimeapjed] cognizable,” thelaintiff's “evident



intent to pursue her claims in state court” caubegifactor to weigh against allowing leave to
amend. 2008 WL 2620116, at *5 (S.DXTdune 26, 2008) (Rosenthal, J.).

Here, the circumstances surrounding Plaintifigtion are such that the Court need not
evaluate the viability oPlaintiffs’ claims. It is eviderthat the amendment is sought for the
purpose of defeating diversity jurisdiction. ¥h a plaintiff did noseek to include a non-
diverse defendant in litigationdm the beginning but seeksadd one “shortly after removal,
but prior to any additional gcovery, [that indicates] that the amendment is sought for the
purpose of defeating diversity Andrews Restoration, Inc2015 WL 4629681, at *4 (quoting
Martinez v. Holzknech#01 F. Supp. 2d 886, 889 (S.D. Tex. 201@jditionally, as this Court
has recognized, “[tihe concomtafiling of a motion to remandn the basis of destruction of
diversity with the motion to join [a non-diverslefendant] strongly supports this conclusion.”
Akbani 2009 WL 2614473, at *3ee Smith v. Robin Am., In2Q09 WL 2485589 (S.D. Tex.
Aug. 7, 2009).

Here, the inference that Plaintiffs seeldastroy diversity is particularly strong. Not
only are Plaintiffs seeking to join non-diversa&ties after removaha prior to substantive
discovery while simultaneously pursuing remandytare seeking to amend shortly after the
Court stated that the evidenioglicated that diversity jurisdiction existed and that—unless
discovery revealed otherwise—the Court wouldneatand the case. That Plaintiffs waited until
shortly after the hearing “raises considéeaguspicion concerning plaintiffs’ purpose&lba v.

S. Farm Bureau Cas. Ins. CQQ08 WL 4287786 at *2 (N.D. Tex. fel9, 2008) (Fitzwater, J.).
This Court has found it “important that [a plaff] waited until nine days after removal, and
almost two months after commencingt’sto add non-diverse partiesAndrews Restoration,

Inc., 2015 WL 4629681, at *S5ee alsdAnzures 886 F. Supp. 2d 555, 564 (finding that the fact
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that the court had already dedia motion to remand indicatdht the amendment was intended
to destroy diversity). Plaintiffs’ timing is even more suspicious here, where they waited until
nineteen days after a hearing on their Motion to Remand, and more than four months after
commencing suit, to seek &old non-diverse parties.

Additionally, “if the plaintiff knew of thenon[-]diverse defendant from the outset and
chose to exclude him from the original plesa, ‘the court views this fact with much
suspicion.” Andrews Restoration, Inc2015 WL 4629681, at *4 (quotir@ Connor v.
Automobile Ins. Co846 F. Supp. 39, 41 (E.D. Tex. 1994Anhzures886 F.Supp.2d at 564.
Plaintiffs knew the identities of Tucker and 27t the facts underlying their claims when they
filed their Original Petition. The proposed Anded Complaint allegeisat Tucker took the
keys to one of Plairfts’ franchise locationfrom Plaintiffsand instructed 2720 to change the
locks at Plaintiffs’ location; 2720 allegedly clymd the locks and thus “participated in, and
conspired with the Sears Defendants to accomplish . . . conversion and trespass,” and “aided”
Defendants in the “destruction of Plaintiffs’ busss.” Plaintiffs provide no explanation for why
they waited to bring suit againsucker, despite apparently knimg the basis of their claims
against him since the moment he took keys ftheir possession, which alone raises serious
doubt about Plaintiffs’ motiven bringing this Motion.O’Connor,846 F. Supp. at 41.

Plaintiffs explain their dejain suing 2720 by arguing thttey believed Defendants were
paying rent for the franchise location and tdigsnot anticipate a legal conflict with 2720.
However, the facts supportinigeir claim against 2720 occurresnultaneously with those
underlying their claims against tbharrent Defendants. That Riéiffs did not anticipate 2720’s
lawsuit says nothing about whether Plaintiffs wanere of the facts underlying their claiffee

Anzures 886 F. Supp. 2d at 563 (finding a plaingféxplanation for belated joinder of a non-
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diverse party—that defendants had recently detaginne non-diverse party as a responsible
third party—unpersuasive, whereetplaintiff had “known of the facts supporting . . . liability
since the beginning of the litigatianPlaintiffs’ intent to seek indemnification for the cost of
2720's lawsuit does not justifyijung 2720. At most, Defendantslleged responsibility for
Plaintiffs’ expenses and any losseshat suit may be relevant tiamages in this case. Indeed,
under Plaintiffs’ theory, Plaintiffsould join any party they havedsspute with arising out of the
termination of their franchise agreements, suctheis employees, vendors, and contractors.

Because Plaintiffs “had reason to know altheir] proposed claims before removal,
and fail[ed] to provide a persuasiexplanation for [their] delay in asserting those claims, it is
more likely than not that [they] sougjeinder to defeat jurisdiction.Patton 2013 WL
2495653, at *2 (quotation marks and citation omittedg Bramlett v. MedRrotective Co. of
Fort Wayne, Ind.2010 WL 1491422, at *5 (N.D. Tex. Apr. 13, 2010) (Fitzwater, J.). This
factor therefore weighs heaviily favor of denying leave.

B. Whether the Plaintiff Has Be&ilatory in Asking For Amendment

There is no set timetable for when the timing of a proposed amendment reflects
dilatoriness.Andrews Restoration, Inc2015 WL 4629681, at *4,ompare Bonilla v. America’s
Servicing Cq.2011 WL 3882280, at *4 (S.D. Tex. Sept2@11) (allowing plaintiff to add a
proposed non-diverse defendant three weeks aftgnally filing the compaint in state court)
and Martinez v. HolzknechfO1 F. Supp. 2d 886, 891 (S.D. Tex. 2010) (allowing plaintiff to add
a non-diverse defendant two mon#fter the initial complaint wafiled and one month after the
case was removed)ith Philips v. Delta Air Lines Inc192 F.Supp.2d 727, 729 (E.D. Tex.2001)
(holding it was dilatory to wattvo months after filing the confgint to add two new non-diverse

parties). Often, courts haveund plaintiffs not to be dilatory when the plaintiff amends the
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complaint “before any trial or pre-trial datevere scheduled and smnificant activity beyond
the pleading stage has occurredidrews Restoration, Inc2015 WL 4629681, at *6 (quoting
Herzog v. Johns Manville Products CorpQ02 WL 31556352, at *2 (E.D. La. Nov.15, 2002)).

Here, except for jurisdictional discoverygtbase has not progressed beyond the pleading
stage, and the Court has not issaestheduling order. Howevétaintiffs filed their Motion to
Amend more than four months after filing thBetition. The Court finds that Plaintiffs have
been somewhat dilatory in seeking to amendhsofactor weighs against granting leave.

C. Whether the Plaintiff WiBe Significantly Injured if Amendment is Not Allowed

The third factor is injury to the plaintiff if amendment is not permittdddrews
Restoration, InG.2015 WL 4629681, at *6—7. When exammwhether denying joinder would
injure a plaintiff, courts comder the “cost, judicial efficiery, and possible inconsistency of
results” that might result if the plaintiff is forcéad try two related claims in different courttsl.
(quotation omitted)see Bonilla2011 WL 3882280, at *4. The plaiff “must show that it will
besignificantlyinjured if the court denies joinder Andrews Restoration, Inc2015 WL
4629681, at *6—7see alsd&ewans v. Wells Fargo Bank N,R008 WL 4998945, at *2 (N.D.
Tex. Nov. 21, 2008) (Lynn, J.).

Plaintiffs claim that they will be substilly injured if amendment is not allowed,
because they will be forced to litigate in b&tlderal court and state court “the same issues
involving the Euless lease and Rl#fs’ attempts to obtain indemnity from liability to 2720 by
Sears.” However, Plaintiffs do not explauy joining 2720 to thigction will prevent the
pending state court action by 2720 from proceedixgn if this case were remanded, it is far
from clear that it would be consolidated wihi20’s action, which is pemdy in Tarrant County.

See Crestway Care Ctr., Inc. v. Berchelma¥b S.W.2d 872, 874 (Tex. App.—San Antonio
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1997, pet. dism’d) (noting that, in Texas state tuwases may only be consolidated if they are
“so related that evidence presented will be malterelevant, and admissible in each case” and if
consolidation does not result ingudice to the complaining partyY.he Court also notes that a
lawsuit between Plaintiffs and Defendants regagdhe facts at issue in this case is in the
Northern District of Illinois, ad that court denied Plaintiffshotion to dismiss that action in
favor of this one.See Order Denying Motion to Dismi$¢o. 15-C-4414 (N.D. Ill. Dec. 8,
2015). Plaintiffs thus face a risk of inconeigt outcomes regardless of whether they are
permitted to amend.

Because the Court finds that Plaintiffs’ gpests of recovery are not enhanced by the
joinder of Tucker and 2720, nor will they otiese suffer significant jjary if Tucker and 2720
are not joined, this factor wghs against granting leave.

D. Any Other Factors Bearing On the Equities

Finally, the Court must considany “unique circumstancesgaented” by the parties.
Andrews Restoration, Inc2015 WL 4629681, at *7 (quotiri§pnilla, 2011 WL 3882280, at *5).
Here, the only other factor bearing on the equities is Defendatégest in proceeding in the
federal forum they properly invoked\kbanj 2009 WL 2614473, at *3—4.

Thus, this factor weighs amst allowing amendmentd. The balance of these factors
weighs against granting Plaintiffs’ Motion fbeave to Amend. Thus, Plaintiffs’ Motion for
Leave to Amend to join 2720 and TuckeDENIED.

V. PLAINTIFFS’ MOTION TO REMAND

Because the Court concludes that Wilka itizen of Florida and is not permitting

Plaintiffs to join Texas citizento this action, there is comaediversity, and the Motion to

Remand is thuBENIED.
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VI. DEFENDANTS’ MOTION TO TRANSFER
As stated by the Court at the August 27, 2B&&ring, the forum selection clauses in the
franchise agreements, promissory notes,qratantor agreements governing the parties’
business relationship support a transfehtNorthern District of Illinois.Atl. Marine Const.
Co. v. U.S. Dist. Court for W. Dist. of Texas U.S. __, 134 S. Ct. 568, 581 (2013) (“When
parties agree to a forum-selection clause, thayemhe right to challenge the preselected forum
as inconvenient or less conveniémtthemselves or their witnesses, or for their pursuit of the
litigation.”). “[Florum-selection clauses should be ‘givemtrolling weight in all but the most
exceptional cases.”Saye v. First Spegity Ins. Co, 2014 WL 1386565, at *3 (N.D. Tex. Apr. 9,
2014) (Lynn, J.) (quotingtl. Marine, 134 S. Ct. at 579). Thisnst such an exceptional case.
The Court therefor&6RANTS the Motion to Transfer.
VIl.  CONCLUSION
The Defendants’ Motions for Leave to Fda Amended Notice of Removal and Answer
and to Transfer al@RANTED and Plaintiffs’ Motions for Leave to File an Amended
Complaint and to Remand dpENIED. The case is therefoldRANSFERRED to the
Northern Districtof lllinois.
SO ORDERED.

December 23, 2015.
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