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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

HUDSON HENLEY GROUP,
Plaintiff,

V. Civil Action No. 3:15-CV-3078-L

LOVE INSURANCE GROUP L .L.C,,

w W W W W W W W W

Defendant

AMENDED MEMORANDUM OPINION AND ORDER

This Amended Memorandum Opinion and Order (“Amended Opinisapersedesand
vacatesthe Memorandum Opinion and Order issued by the court on March 31, 2018. This
Amended Opiniomodifiesthe court’s analysis regarding the $14,000 that Hudson Henley Group
seeks in damagder deductiblesaddressesPlaintiff's Motion in Limineg directs the parties to
brief the courtas to whether a prevailing party is entitled to interest (prejudgment and
postjudgment), andorrects several typographical errors

Beforethe court are Plaintiff Hudson Henley Group (“Henley™Plaintiff’) Proposed
Findings of Fact and Conclusions of Lddoc. 82), filed November 8, 2017; and Defendant Love
Insurance Group L.L.C. (“Love”) Proposed Findings of Fact and Conclusionscofl@c. 83)
filed Novemberl3, 2017. Also before the cownte PlaintiffsMotion in Limine (Doc. 67), filed
May 3, 2017andDefendant Love Insurance Group, LLC’s Motion in Lim{fieove’s Motion in
Limine”) (Doc. 70), filed May 3, 2017. After considering the motions, responses, replies,
arguments of counsel made during the bench trial conducted on May 17, 2017, record, and

applicable law, the coudenies in partandgrants in part Plaintiff's Motion in Limine (Doc.

AmendedMemorandum Opinion and Order —Pagel

Dockets.Justia.com


https://dockets.justia.com/docket/texas/txndce/3:2015cv03078/264652/
https://docs.justia.com/cases/federal/district-courts/texas/txndce/3:2015cv03078/264652/90/
https://dockets.justia.com/

67), as herein set ftn; anddeniesDefendant Love Insurance Group, LLC’s Motion in Limine
(Doc. 70), as herein set forth.

The cours findings of fact and conclusions of laave madegursuant to Rule 52(a) of the
Federal Rules of Civil Procedure (“Rule 52”). In making tHes#ngs and conclusions, the court
consideredestimonyduring a oneday bench trialheld on May 17, 2017 For the reasons that
follow, the courtfinds andconcludesthatHenleyis entitled to recover oits claim ofbreach of
contractagainst_ove in the amount 0$837,367.65
l. Procedural Background

Henley filed this action against Love and American Bankers Insurance Cooffdoyida
(“ABI”) on August 18, 2015, in the 14th Judicial District of Dallas County, Texas, f@achref
contract, negligent misrepresentation, promissory estoppel, and breach ofyidbdigations in

connection with his purchase of “FEMAlood insurance” for the Sonoma Apartment complex

LIn preparing this memorandum opinion and omgarding the findings of fact and conclusions
of law, the court carefully considered the trial testimonyextubits and applied the standard in thic@it
for findings of fact and conclusions of lawsee Century Marine Inc. v. United StatEs3 F.3d 225, 231
(5th Cir. 1998) (discussing the standard for findings and conclusions undebZ&ul In accordamcwith
that standard, the court has not set out its findings and conclusionmatilipus detail” or slavishly traced
the claims issue by issue and witness by witness, or indulged in exegesitsy padeclaiming every fact
and each nuance and hypsdfs.” See id The court, instead, has limited its discussion to those legal and
factual issues that form the basis for its decisioh. The facts contained herein are either undisputed, or
the court has made the finding based on the credibility or believabilitgcbf witness. In doing so, the
court considered all of the circumstances under which the witné$edesncluding: the relationshipfo
the witness to Henlegr Love; the interest, if any, the witness has in the outcome of the casetribes’s
appearance, demeanor, and manner of testifying while on the witnesshstaniness’s apparent candor
and fairness, or the lack thereof; the reasonableness or unreasonablenesdtpéshks westimony; the
opportunity of the witness to obseror acquire knowledge concerning the facts to which he or she testified;
the extent to which the witness was contradicted or supported by other credibleceyiand whether such
contradiction related to an important factor in the case or some minonimportant detail. When
necessary, the court comments on the credibility of a witness or thht\eige given to a witness’s
testimony. Where appropriate, any finding of fact herein that should mpprepaiately be regarded as a
conclusion of law shhbe deemed as such, and vice versa.

2 Federal Emergency Management Agency (“FEMA”)
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(“Sonoma”). Pl.’s Orig. Pet. 3, 6. On September 22, 2015, ABI removed this arfiedetral
court, contending that it arises under the National Flood InsurancéMetA”) , 42 U.S.C. 8
4001,et seq Love consented to removal of the action to federal court. On July 6, 2016, ABI was
dismissed from this action with prejudicédenley’s remaining claims against Love included
breach of contract, negligent misrepresentation, promissory est@pgebreach of fiduciary
obligations.

On December 1, 2015, after the parties filed their Joint Status Report, the caed ante
scheduling ordethat included the following deadlines: amendment of pleadings and joinder of
parties due by February 29, 2016; discovery due by September 2, 2016; dispositive motions due
by September 16, 2016; Plaintiff's expert designations due by Ju2@16; and Defedant’s
expert @signations due by July 5, 2056 On May 18, 2016Henleyfiled his designation of
experts and designated Rane Addisoras a retained expert “on the attorney’s fees incurred by
plaintiff in this matter” andJames Amos (“Amos”) as a nonretain@ablic adjuster that reviewed
the damages to plaintiff's property and put together an exhaustive estimatdéd cesir the
same.” (Doc. 10). On July 5, 2016, Love requested an extension from July 5, 2016, to July 12,
2016, to file its expert designations, which was granted by the court. Love nevanfjiexpert

designationg. On September 16, 2016, Love file®aubertMotion (“Daubert Motiori) (Doc.

3 On March 24, 2017, the court entered a First Amended Scheduling thadeincluded the
following deadlines: trial date of May 17, 2017; pretrial disclosuresobjettions due by April 19, 2017;
any objections under RE82(a), 26(a)(3)(A), or 26(a)(3)(Rueby May 3, 2017 pretrial materials due
by April 19, 2017; settlement conferendee by April 19,2017; and objections to pretrial material and
motions in liminedueby May 3, 2017 (Doc. 58). The First Amended Scheduling Order did not address
deadlines for disclosing expert witnesses.

4 In response té&\mos’s expert report, Love had an expert opinion letter issued that contmbverte
Amoss inclusion of several@ms in his report because a FEMA flood policy specifically excluagsment
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35)to exclude Amos and argued that he waqualified as an expert on insurance cogerand
causation.

On July 6, 2016, Henley moved for summary judgment on his breach of contract claim
(Doc. 12). On February 24, 2017, the cagrdntedPlaintiff’'s Motion for Summary Judgment
with respect to Henley’s breach of contract claim; and deniadth respect to the amount of
damages to which Henley was entitlddoc. 54). The court concluded that there was no genuine
dispute of material fact as to whether Love breached the implied contract bétaeerdenley,
in which Love agreed to provida total of $975,000 of insurance coverage for the Sonoma
buildings. The court, however, concluded that the amount of damages, if any, that the breach
caused was in dispufte.

On March 27, 2017, Henley filed Plaintiff Hudson Henley’'s Supplemental Rule 26 Expert

Designations (Doc. 59), in which Amos drafted a supplemental report to addressassee by
the court’'s summary judgment ruling regarding damages. In responselay’sBlsupplemental
expert designation, Love filed Defendant Love Insurance Group, LLC’s Mati@mriine (Doc.
70) (“Defendant’s Motion in Limine”), in which Love reiterated argumentslena itsDaubert

Motionto disqualify Amos’s testimony.

on fences.SeePl.’s Post Trial Br. 4; Ex. 1, Doc. 81. Amos conceded that the isssed ma Love’s expert
opinion letter were correct, and he made the corrections in hikesugqtal report submitted on March 27,
2017.

5> The court incorporates by reference its findings and conclusions #efrfdats memorandum
opinion and order entered on February 24, 2017 (Doc. 54) as if repeatéulverbatim.
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Il. Motions in Limine
A. Defendant’s Motion in Limine®

In its motion, Love urged the court to issue a ruling on Raubert Motion and fully
incorporatedit and Defadant Love Insurance Group, LISCReply to Plaintiff's Response to
Love’s Motion to Strike Expert Opinion (Doc. 4o Loves Motion in Limine (Doc. 7Qas if
repeated therein verbatinThe court now addresses baubert Motion

1. Amos’s Qualifications

In its DaubertMotion, Love contends that Amos failed to satisfy thaubertstandard for
admissibility of expert evidence and tiAahos’stestimony and report are not reliable or helpful
to the trier of fact in determining damages in this case because he did not look girtivenea
policy when making his initiaéstimates. See Def.’s Mot. in Limine 67. Specifically,Love
contends that Amos should be disqualified from giving expert testimony &otrtale following
reasons:

(1) Amos is unqualified as an expert on insurance coverage and causation. He lacks

expertise regaidg the extent of the insurance policy and whether the flood

insurance covers each item he estimated. Therefore, his testimony is isreliab

irrelevant, and inadmissible;

(2) Amos’ testimony and report are based on faulty assumptions. He assumed all

of the itemized things needed to be replaced, including numerous items in his

estimates that were far above the waterline and were not damaged by the flood

therefore, his testimony is inherently flawed,

(3) Amos failed to follow proper methodology, and eveontradicted the
methodology designated by Plaintiftherefore, his testimony is unreliable;

(4) Amos failed to consider the actual costs of the repairs that have beer-made
therefore, his testimony is based upon insufficient facts or data; and

6 Henley’s counsel and defense counsel both renewed each objection made in thetiveespec
motions in limine during the bench trial.
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(5) Amos received a percentage of his estimated repair amount, thereby rendering
him biased

Def.’s Daubert Mot. 3.

In Plaintiff's Response to Love’s Motion to Strike Expert Opinion (Doc. 38), Henley
contends that the standard f@aubertadmissibilityfocuses on relevancy and reliability and not
the factual bases @mos’sopinion. For that reason, Henley contends that Amos should not be
excluded as an experitness becaudeove's challenge tAmos’sfactual bases shouldhve been
addressed on crogxamination. Henley further contends that Amos is a qualified expert under
Daubertbecause his “estimate is a reliable estimate of the damages caused by the flood, based on
insurance industry standards for evaluating property damages.” Pl.’s Re$p. 4-7.

In Love’'s Motion in Limine, it further argues that Amos is unqualified to provide testimony
concerning how much the unprocured policy would have paid in damages because Amos is
designated as a “damages” expert and not a€le@e” expert. In Plainti§ Response to Love’s
Motion in Limine (Doc. 71), Henley argues that the motiontains “haltruths” and “material
omissions” regardingmos’s experience and qualifications that should not disqualify as an
expert withess. Pl.’'Re®. to Love’s Motin Limine. 23.

The Federal Rules of Evidence provide that a court “must decide any preliminaigrues
about whether a witness is qualified, a privilege exists, or evidence is dulenissed R. Bvid.

104(a). The rules provide the following guidaran the admissibility of expert testimony:

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:

"In Love's Reply (Doc. 40), it reiterates arguments made in its initial motioardarsg Amos’s
gualifications.
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(a) the expert's scientific, technical, or other specialkrexivledge will help the

trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliablypplied the principles and methods to the facts of the

case.
Fed R. Evid. 702. The Supreme Court has held that Rule 702 requires the district court to act as
a “gatekeeper” to ensure that “any and all scientific evidence admitted is naetavsnt, bt
reliable.” Daubert v. Merrell Dow Pharmaceuticals, In609 U.S. 579, 589 (1993). Further, the
Court clarified that th®aubertgatekeeping function applies to all forms of expert testimony, not
just scientific. Kumho TireCo.v. Carmichaeb26 U.S. 137, 141 (1999). The district court fulfills
its role as gatekeeper by screening the proposed evidence and evaluatigdptitahthe specific
circumstances of the case to ensure that it is reliable and sufficiently releeasistothdrier of
factin resolving the factual dispute®aubert,509 U.S. at 59®3. The Fifth Circuit on more
than one occasion has reminded district courts of their important gatekeepatigris. See
Carlson v. Bioremedi Therapeutic Sys., Jl822 F.3d 194, 199 (5th Cir. 201@}; re Air Crash
Disaster at New Orleans, Laz95 F.2d 1230, 1233 (5th Cir. 1986) (“Our point is that the ultimate
issue in such cases can too easily become whatever an expert witness says iti&,canuitsr
must be wary lest the expert bewe nothing more than an advocate of policy before the jury.
Stated more directly, the trial judge ought to insist that a proffered expegttbrihe [trier of fact]
more than the lawyers can offer in argument.”).

Henley stated the following regardingm®s in his Rule 26(a)(2) Disclosures:

James Amos Not Retained

National Adjustment Services, Inc.

18601 Lyndon B Johnson Fwy #620

Mesquite, TX 75150
Phone: (972) 735-9949
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Fax: (877) 371-4602

Mr. Amos is the public adjuster that reviewed the damagpatotiff's property
and put together an exhaustive estimated cost to repair the same.

Mr. Amos’[s] report was previously produced and bates labeled Pl. 001663

002053.

SeePl.’s Hudson Henley’s Rule 26(A)(2) Expert Designations, filed May 18, 2016, (Doc. 10).

Based on the foregoing disclosure, it appears Amos was planriggditp under Rule 702
regarding damages to the Property as a result of the flood. Amos stated in hisodeihas he
has worked as an estimator and adjustetHoty-two years. Pl.’s Resp. to Love’s Maotion to
Strike Expert Op2; Pl.’s App 910. Over thehirty-two years, Amos worked as an independent
adjuster for insurance companies for approximategntyyears and he handled numerous flood
claims. Id. at 10. To prepare his estimates on damages to the Property, Amos used Xactimate, a
industry standard software program used by major insurance companies to detieencios of
damagesld. at 8. Amos has been using Xactimate for more tvantyyears. Id.

At trial, Amos further testifiedat length, to highirty-two years of experience as an
estimator and adjuster. Triéif. 60-70. Amos testified that he attended Baylor University for two
years and that he has substantial experience in estimating flood damagemédjoz taurricanes
and pipe breaksld. Amos testified that he has worked as a catastrophe estimator for contractors
and public adjuster for the lafifteen years. Id. at 60. He also testified to his substantial
experience as an adjustdtle furthertestified that he adjusted approximattiyty FEMA flood
polices and over,Q00 water claims.ld. at 66. Finally, Amos also testified that the computer
generated software program Xactimate and his methodology in using twarsofirogranmare

used astandards in the industry to compute damadgsat 73-75.
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After reviewing Amos’s deposition testimony and his testimony at trial, the court
determines that Amos is qualified under Rule 702 to teafify express an opiniaegarding
damages to the PRperty as a result of the flood. The court further determinesAireats’s
testimony will help thecourt understand admitted evidenaed determine to what extent the
unprocured insurance policy would cover tteanagesncurred to the PropertyLove argueghat
Amos’sestimation on the amount of damages incurred as a result of the flood is nattrei¢kia
disputed issue; however, the amount of damages incurred is necessary tindetdrat the
unprocured policy would cover.

As noted above, on March 27, 2017, Henley filed Plaintiff Hudson Henley’s Supplemental
Rule 26 Expert Designations (Doc. 59), in which Amos drafted a supplemental report ssaddre
issues raised by the court’'s summary judgment ruling regarding damameascdntends:

Even considering Amogs] supplemental report, Amos remains unqualified as an

expert on insurance coverage and causation; he lack any knowledge or expertise

regarding the extent of the insurance policy and whether the flood insurance that

would have beenrpcured covers the items he estimated; therefore, his testimony

is unreliable, irrelevant, and inadmissible.

Def.’s Mot. in Limine 7.

In its Motion in Limine,Love does not providsufficientevidence to support any of its

arguments regardingmos’s dleged lack of experience, faulty assumptions, or methoddlogy.

81n its Motion inLimine, Love cites extensively to the casélnsurance Alliance v. Lake Texoma
HighPort, LLCto support its claim that Amos is not qualified to provide testimony concerning oty m
of the unprocuregbolicy would have paid in damages. 452 S.W.3d 57 (Tex.-Apallas 2014, pet.
denied). Ininsurance Alliancethe owner of a floodlamaged marind®@roughtan action againsthe
insurancebroker and insurance carrier after discovering that the insuraficg im place at time of flood
was not a blanket coverage policy, which had been recommended, but rather was a spbkciulehlich
contained sublimits and coinsurance penalties. The cdagunance Alliancaddressed issues concerning
a failure toprocure a policy when the unprocured policy is unavailabtause of aimsurance broker’s
error. Id. at 7672. Unlike the current dispute, the policgve failed to procure is available; therefore,
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Love contends that “Amos failed to establish that his estimate is an accurate or reliable
documentation of the damage caused to the property as a result of the flood andostiyecage
under the policy.”ld. at 10. Amos’soriginal report, however, states that he made estimates based
on water damage to the Property. Moreover, in his supplemental report, Amasaeiteghirty-
two years of experience as an estimator and adjustehahte had the opportunity to look at the
policy following his deposition.Love's arguments regardirgmos’s qualifications to perform a
job he has performed for more thituirty years are unpersuasive and unsupported by evidience
the record

For allthese reasons, the court determines that Amos has met the requirements under Rule
702 for expert testimony regarding damages to the Property as a resulflobdhend the court
will deny Love’s motion to strikeAmos’s expert testimony.The court, however, based tre
foregoing expert disclosure, questions whether Amos may testify as tjnstment of the
damages after obtaining the unprocupeticy, as Amos testified at his deposition that he did not
view the policy and “could care less about what the policy states.” 'Amepaq, Def.’s App. 16
(Doc. 36).

2. Expert Disclosure
a. Timeliness of the Expert Disclosure

Love also contendshat Henley’s disclosure of Amos as a “policy coverage expert” and

not just a “damages expert” was untimely angjudicial Def.’s Mot. in Limine 10.In its Motion

in Limine, Love contends that i\mos’s supplemental report (Doc. 5%e changed his opion

Insurance Allianceis inapplicable in determining whether Amos is qualified to provide testimony
concerning how much the unprocured policy would have paid in damages.
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rather than merely supplementing his opinidd. at 10. Love argues that it did not have the
opportunity to crosexamine Amos on his newly altered opinion at his deposition or have the
opportunity to designate a countpert to addresAdmos’s newv opinion regarding what the
unprocured policy would have coveredd. Love argues thattherefore, Amos should not be
permitted to change his testimony. In response, Henley argues tbatwams properly disclosed
as a “damages expert” and that his repaas properly supplemented pursuant Federal Rule of
Civil Procedure 26. Henley contends that the supplement “only made adjustmentd tbevha
recovery would be based on FEMA flood guidelines.” Pl.’s Resp. to Love’s Mot. iimé.in

Federal Ruleof Civil Procedure26(e)(2) states that parties must supplement expert
disclosures when required. Rule 26(e)(2) provides that a “party’s duty to supplemadsdgte
information included in the report and to information giwkming the expert’'s deposition. .
[and] additions or changes to this information must be disclosed by the time the peatya
disclosures under Rule 26(a)(3) are due.” Fed. R. Civ. P. 26(¢j&ley filed his supplemental
expert designation on March 27, 2017, almost a moettbre pretrial materials were due on April
19, 2017. Therefordghe court determines that Henley’'s supplemental disclosures were timely
filed. For the reasons that follow, the colunther determines thatove was not prejudiced by
Henley’s supplemental disclosures.

b. Sufficiency of the Disclosure

In its Daubert Motion and Motion in LiminelLove also contends that Henley's expert
disclosures are deficient under Rule 26 because Henley failed to meehimeimistandards for
an expert report. Dé$. Daubert Mot. 8, Doc. 35; Def.’s Mot. in Limine 1. Love contends that

Henley should not be permitted to offer any expert testimony because he “theckdged Amos
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as a public adjuster that reviewed the damagdsetproperty and put together estimated cost
to repair the same.ld. The Federal Rules of Evidenstatethe following with regard to the
disclosure of expert testimony:

Witnesses Who Must Provide a Written RepOriless otherwise stipulated or
ordered by the court, [expert] disclosure[s] must be accompanied by a written
report-prepared and signed by the witne$sthe witness isone retainedor
specially employed to provide expert testimony in the case or ongevdubies as

the partys employee regularly involve giving expert testimony. The report must
contain:

(i) a complete statement of all opinions the witness will express and the basis and
reasons for them;

(ii) the facts or data considered by the withnegsnming them;

(iif) any exhibits that will be used to summarize or support them;

(iv) the witnesss qualifications, including a list of all publications authored in the
previous 10 years;

(v) alist of all other cases in which, during the previous 4 years, the witnefssdest

as an expert at trial or by deposition; and

(vi) a statement of the compensation to be paid for the study and testimony in the
case.

Fed R. dv. P. 26(a)(2)(B) (emphasis added). Although the record establishes that Amos was a
nonretained expert, Amos did provide a written report. In any case, since Amos waestaimeohr
expert he was not required to submit a report, and Henley’s disclosure requiremendtdavoul
catgyorized under subsection C, which states the following:

Witnesses Who Do Not Provide a Written Repdrtless otherwise stipulated or

ordered by the court, if the witness is not required to provide a written report, this

disclosure must state:

(i) the sulpect matter on which the witness is expected to present evidence under

Federal Rule of Evidence 702, 703, or ;7@ad
(i) a summary of the facts and opinions to which the witness is expected to testify.

9 Plaintiff's counsel conceded at trial thamos’stestimony should be categorized unéeceral
Rule of Civil Procedur26(a)(2)(C). Triallr. 43: 2-3.
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Fed. R. Civ. P. 26(a)(2)(C). During the bench trial, the parties and the court discussegthat |
the anticipated testimony of Amos, and the court expressed its concerns about Aimetbisr
expert designation was deficient. Moreougenley’scounsel was asked numerous times on the
record to identify “a summary of the facts and opinions to which [Amos] is expectstifg’'tas
required under Rule 26, and Plaintiff's counsel stated “the summary and facts wolédfoer
hundred page- esimate report that [Amos] did.” Tr. 43:4¥6. The fowhundred page document
Henley’'scounsel referred to iBmos’sreport regarding water damage to the Property as a result
of the flood. After reviewing the record and the transcript, the court detexriiae Henley's
expert designation is deficient. The fdwndred page report is not a summary of the facts and
opinions to which Amos was expected to testify. Accordingly, Henley has failedtisbys
disclosure requirements under Rule 26.

In any evenh although the court determines that Henley failed to satisfydisclosure
requrements under Rule 26,determines that the admissionArhos’stestimony still comports
with the Federal Rules of CivilrBcedure. The rules state the following witharhto a party’s
failure to disclose or supplement:

If a party fails to provide information or identify a witness as required by Za{&

or (e), the party is not allowed to use that information or witness to supply evidence

on a motion, at a hearingr, at a trial, unless the failure was substantially justified

or is harmless.

Fed R. Av. P. 37 (c)(1).

In determining whether a failure to disclose or supplement is substantstilyep or
harmlessa court should consider the following four factors: “(1) the importance of tderese;
(2) the prejudice to the opposing party of including the evidence; (3) the pdgsibduring such

prejudice by granting a continuance; and (4) the explanatiotidopartys failure to disclose.”
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Bitterroot Holdings, L.L.C. v. MTGLQ Inv’rs, L. F648 F. App’'x 414, 419 (5th Cir. 2016) (citing
Texas A&M Research Found. v. Magna Transp., B F.3d 394, 402 (5th Cir. 2003)). Henley's
explanation for his failuréo the satisfy didosure requirements under Ri#é(a)(2)(C) waghat

he misunderstood the rule. Pl.’s Post Tr. Br. 4. While Henley’'s explanatiom ¢ause for
approbationAmos’stestimony is extremely important to the case, as it forms the ba$entdy’s
damages claimSee Bitterroot Holding648 F. Apfx at 419 (holding that the district court did
not abuse its discretion in permitting evidence not properly disclosed under Rule 26 bleeause
evidence was impahtto the case). Withoudmos’stestimony the courtwould not be able to
resolve the previously adjudicated breach of contract issue. Moréowerywas not prejudiced

by the admission ofAmos’s testimony. Henley timely filedAmos’s supplemental expert
disclosure nearly two maims before the trial was settove did not request a continuance, which
certainly couldhave cured the alleged prejudice, uittifiled its Motion in Liminetwo weeks
before the bench trial was set to take plaSeeDef.’s Mot. in Limine 10. Additionidy, Love
took Amos onvoir dire during trialat the beginning dflenley’sdirectexaminatiorof Amos See
Trial Tr. 12%2125. Further Love’s real objection is that Amos was not qualified. The court has
determined that Amos was qualified to testifyamsexpert Love phcestoo much emphasis on
having Amos excluded from testifying because of his alleged lack of quatifisatather than
obtaining a counteexpert to rebut his testimony. Because of the sequence of events, the court
would have allowedlove to use such countexpert at trial haduch witness been called to testify
on behalf of Love Additionally, Love never provided any information to the court as to what a
counterexpert could have offered in the way of testimony on damages or Aquifications.

Finally, Love had an expert review Amos’s repariMarch 2017;Amos revised his report as a
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result of that persor’review and the trial did not take place until May 17, 2017. Why Love did
not use this expert at trial is unknown to toeirt. For these reasoyihe courtiinds that Henley's
failure to satisfy disclosure requirements under Rule 26 was harmledsr@rdLove's motion

B. Plaintiff's Motion in Limine

Henley contends that Love failed to plead any exclusion or exception to inscoaecage
as affirmative defenses and requests the court to exclude any argument Lovenrttakesgard.

This argument is discussed daterresolvedby the courtandfor the reasons discussed, the court
deniesthis item of the motioim this opinion.

The second itemfdPlaintiff’'s motion relates to the “Cash Paid” damage model. As the
court agrees with Henley as to how damages are to be determgradistthis itemof Plaintiff's
motion.

II. Findings of Fact and Conclusions of Law
A. Findings of Fact

On November 17, 2014enley purchased the Sonoma in Dallas County, Texas. The
apartment complex contained several buildings with eight different addré84e306, 708, 710,
712, 714, 716, and 718 N. Plymouth Road, Dallas, Texas 75211 (hereinafter “the Prdperty”).
Henleyfinanced $975,000 of the $1.2 million purchase price through Happy State Bank, and, as a
condition of the loan, Happy State Bank requiteah to obtain and carry $975,000 in flood

insurance on the Property. Henley hired Love’s agent John Sheetz (“Sheetz”) tarhelgdin

10Both parties have stated that the Sonoma consists of seven ditenettres with eight separate
addresses; however, there appears to be some confusion as to how the buddingatad The parties
agree that two of the separate buildings share an adjoining firewaleneds a separate building for the
HVAC. The parties are unsure about whether to count the adjoining buiklmgeeaor two buildings and
whether to count the HVACUilding. As the parties agree that all of the buildings were to be covered by
insurance, this disagreement is of no moment.
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flood insurance for the Property. On May 28, 2015, the creek behind Sonoma rosedb a le
sufficient to flood and damadbke Property. Henley made a claim on the flood insurance policy
and was informed that the FEMA managed flood insurance policy he purchased wasitycor
written as a single policy and, as such, would only apply to a single building.
B. Damages

As the court noted, on February 24, 20it7grantedPlaintiff's Motion for Summary
Judgment with respect to Hley's breach of contract clainand deniedt with respect to the
amount of damages to which Henley was entit{Bac. 54). The court conclude¢hat there was
no genuine dispute of material fact as to whetlmte breached the implied contract between it
and Henley, in whichLove agreed to provide a total of $975,000 of insurance coverage for the
Sonoma buildings. The court, however, concluded that the amount of damages, if any, that the
breach caused was in dispute.

The standard for damages in a failure to procure insurancéi€déise amount that would
have been due under the insurance policy if it had been obtaiBedthReagan & Assoates,
Inc. v. Fort Ringgold Ltg.04-13-00608€V, 2015 WL 1120398, &tl (Tex. App—San Antonio
Mar. 11, 2015, pet. denied) (citatioasd internal quotationsmitted). “A starting point for this
calculation would [be] the terms of a policy provision thetdvided such coverage during the
relevant time period.”ld. at 2 (citing National Fire Ins. Co. of Pittsburgh, Pa. v. Valero Energy
Corp.,777 S.W.2d 501, 5020 (Tex. App—Corpus Christi 1989, writ deniegl)Gibbs v. Allstate
Ins. Co, 386 S.W.2d 606, 609 (Tex. Civ. App.—Fort Worth 1965, writ ref'd n.r.e.)).

At trial, the evidence established tllagé flood caused $775,340.#2actualdamages to

the Property.Trial Tr. 120:17Pl. Ex.11. Amos made these estimates using the indssargard
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software program Xactimate.Trial Tr. 113:1516. After considering relevant exhibits and
objections, the court determines that this amount is supported by a prepondémandence’!

The evidence further establishes that, butLfire’s breach, Henley had to retain a public
adjuster to estimate damages to the Property for his insurance claim. PLS BEenley seeks
to recover the amount paid to Amos to estimate damages to the Property. The amouritedue to t
public adjuster is eight percent of the recommended payment; thereieméey suffered an
additional $62,027.23 in damages as a resulbu€’s breach of contract. Pl.’s Ex. 15.

Henleyalsocontendshat he is entitled to an additial $14,000 in actual damagbsegcause
Love failed to plead for any affirmative religfind therefore lost the right to claim an offset for
deductibles.The court disagrees.

Ordinarily, the failure of party to affirmatively pleaah affirmative defenswaives such
defense.Love of God Holiness Temple Church v. Union Standard In$860.S.W.2d 179, 181
(Tex. App—Texarkana 1993, writ denied) (holding that if an insurer “relied on an exclusion or
an exception in the insurance policy, it would have teeplead it as an affirmative defense.li).
this case, Amos submitted a revised report, which the court admits as Psalxtiibit 1112 In
the revised report, Amos adjusted the amour75,340.42, whicheflects the removal ofthe
$14,000thathe had originally included as part of Henley's damagdé revised report was made
by Amos, who is Henley'sxpertandheacknowledged that the $14,000 should be deducteid. T

acknowledgment bidenley’'s expert constitutes almission by a party oppent. As this is an

11 As there is no evidence in the record to reflect what would be thetoaspair the Property at
current pricing, the court ands Henley no damages for such costs.

12To the extent that Love objects to the admission of Plaintiff's ExhibithElcourtoverrules
such objection, as the revised report is crucial to the'sodetermination of the amount of damages and
what shoulde excluded as damages.
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admission, the court will not allow Henley to make this objection, especially slan#ifPs
Exhibit 11 was offered by Hefey. Henley cannot arbitrarily select which portions of its own
exhibitit wantsto excludein this case.

Moreover, and even more important, is that Henley misapprehends the law on this issue.
The court previously noted that the standard for damages when an insurepfadsite insurance
is the amountthat would have been due under the insurance policy thadinsurance been
obtained. n this case, thesevenpolicies all stée that the deductiblesi$2,000per policy
Plaintiff’'s Exhibit 9, which is the General Property Form for a Standard Flood Insurance,Policy
states, When a loss is covered under this policy, we will pay only that part of the loss thatiexce
the applicable deductible amount, subject to the limit of liability that appliess BX. 9, VI(A).
Henley, as anatterof law, was never entitled to claim any amount of the deductibles agdam
The plain language of the quoted provision of Plaintiff's Exhibit 9 precludedetarmination by
the court thaHenleywould be entitled to any portion of the $14,000. Henley’'s argument that
Love failed to affirmatively pleadexclusiori is, theefore, quite beside the point. Further,
Plaintiff’'s Exhibit 9 has a section titled “Exclusions” that is separate antifaparthe section on
“Deductibles,” and the court agrees that if Love were asserting ohe ofdtters excludeahder
the policy, it would have had to affirmatively plead such exclusion; however, thattlsensesue
facing the court. For this reason, Henley is not entitled to the $14,000 it seeks assdamage
V. Interest

Henley contends that he is entitled to prejudgment and postjudgment interesioufithe ¢
determines this issue needs additional briefing. Existing precewsnhdicate that a prevailing

plaintiff is not entitled to receive prejudgment and postjudgment interastantion to recover on
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a flood insurance policy issued under the NFIA. Accordingly, the diextts the parties to brief
whether a prevailing party is entitled to prejudgment and postjudgment intergist gase. The
briefs may not exceeskvenpages and the briefs are due épril 16, 2018 Once the court has
determined whether prejudgment and postjudgment interest is applicable, gswél & final
judgment.
V. Attorney’s Fees

As previously stated by the coulturing the trial of this actignany issue regarding
attorney’s fees wilbehandledoostjudgment pursuant Eederal Rule of Civil Procedure $3(2).
As the court has issued this Amended Opinion and has not issued a final judgment, thencesirt
without prejudice Plaintiff's Motion Seeking Award of Attorney’s Fees and Prejudgt Interest
(Doc. 89).
VI. Conclusion

For the reasortsereinstatedthe courdenies in partandgrants in part Plaintiff’'s Motion
in Limine (Doc. 67)as herein set forfhand denies Defendant Love Insurance Group, LLC'’s
Motion in Limine (Doc. 70)as herein set forth The courtfinds andconcludesthat Henley is
entitled to recover on its claifor breach of contract against Love in the amourgg&¥7,367.65
The court, therefore, will enter judgment in favor of Henley in accordaittetinvs Amended
Opinionatfter the partiesulmit their briefs regarding interest

It is so orderedthis 4thday of April, 2018.

Sam A. Lindsay
United States District Judge
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