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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

BOBBY JOE MANZIEL AND OIL
PALACE, INC,,

Plaintiffs,

V.
CIVIL ACTION NO. 3:15-CV-03786-M
SENECA INSURANCE COMPANY, INC.,
VERICLAIM, INC. AND SHAUN
KEEFER,

Defendants.
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MEMORANDUM OPINION & ORDER

Before the Court is the Mototo Remand, filed bi?laintiffs Bobby Joe Manziel and Oil
Palace, Inc[Docket Entry #5].For the reasns set forth below, Plaintiffs’ Motion to Remand is
GRANTED.

I.BACKGROUND

On September 23, 2015, Plaint@fl Palace Inc., a business incorporated under Texas
law with its principal place of business in Tyler, Texas, and Plaintiff Bobby Joeibaa
natural person who is a citizenBéxas filed an Original Petitiorn the 160th Judicial District
Court of Dallas County, Texagainst(1) DefendanSeneca Insurance Compainc., which
Plaintiffs claimed to ben insurance company incorporated under New York law with its
principal place of business in New Y@(R) Defendan¥/ericlaim, Inc., an insurance adjusting

companyformedunder Delaware laywith its principal place of business in lllinosnd(3)
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DefendanShaun Keefer, an individual adjuster wha isatural person aralcitizen ofTexas
[Docket Entry #1-2at 47].

Plaintiffs assertlaims for damageso Oil Palace’roperty, allegedly insured by Seneca.
[Docket Entry #1-2 at 1 4.2Plaintiffs pleadthat Seneca sold Oil Palace a commercial insurance
policy for Oil Palace’s propertin Tyler, Texas[Docket Entry #1-2 at § 4.1]. On April 18, 2015,
the Tylerproperty sustained damaigea wind and hail storm, and Oil Palace submitted a claim
to Senecad. at 1 4.2 Seneca assigned Vericlaim toitsethird-party adjusterand itassigned
Keefer to the projectd. at | 4.3. Plaintiffs allege that Seneca wrongfully denied Oil Palace’s
claim.Id. at § 4.4.

Plaintiffs filed suit in state court for violations tfe Texas Insurance Cqdailure to
make prompt payment of théaon, breach of contract, breach of the duty of good faith and fair
dealing violations of the Texas Deceptive Trade Practices Act, and,fsaeting actual
damages, interestind punitive damages. [Docket Entry #1A]]. causes of action were directed
to all defendants, except for the alleged breaches of contract and fiduciarwhiaty were
directedonly to Senecald. at 11 8.19.2.Plaintiffs allegethatKeeferfailed to prepare estimates,
falsely represented that there was no hail damage, and failed to maintain effective
communication, thereby prolonging and delaying resolwfd?aintiff’s claim. Id. at 7 4.4.

Seneca removed the caagguing n its Notice of Removathat Keefer was improperly
joined becausPlaintiffs failed to state a claim against himmdthathis Texas citizenship should
thus be disregarded for purposes of diversity jurisdictohrat § 9 12.

Plaintiffs moved to remand, arguing that this Court neygtluate it$etitionunder Texas

pleading standards. [Docket Entry &t 4. Alternatively,Plaintiffs contend that thestated a



viable claim against Keefdrtheir suit is evaluatedaording to federal pleading standards and
that, therefore, there is not complete diverddyat 1 1417.

The only issue before this Court is whether or not Keefer has been properly joined.

[I.LEGAL STANDARD
A. Removalurisdiction

Title 28 U.S.C. § 1441(a) permits the removal of any civil action broughttate@court
of which the district courts of the United &s have original jurisdictio.his case was removed
on the basis of diversity judgction under 28 U.S.C. § 1332. [Docket Entry #1 at YFB}. a case
to be removed based on diversity jurisdiction, “all persons on one side of the controver$y [must
be citizens of different states than all persons on the other bide/&y v. Grey WolDrillin g
Co, 542 F.3d 1077, 1079 (5th Cir. 2008). Under 28 U.S.C. § 1441(b), a case cannot be removed
based on diversity jurisdiction if amyoperlyjoined defendant is a citizen of the statevhich
the action is brought.

B. Improper Joinder

Thepurpose of an improper joinder inquiry is to determine whether dhadederal
district court has jusdiction over the removed case. 28 U.S.C. § 144t Energy Ventures
Mgmt., L.L.C. v. United Energy Grp., Lt@016 WL 1274030, at *10 (5th Cir. Mar. 31, 2016).
There are two ways to establish improper joinder: “(1) actual fraud in the gleafdin
jurisdictional facts, or (2) inability of the plaintiff to establish a cause of méti@ainst the
nondiverse party in state couimallwood v. lllinois Cent. R. C&85 F.3d 568, 573 (5th Cir.
2004) (quotinglravis v. Irby 326 F.3d 644, 646-47 (5th Cir. 2003jJ)a nondiverse defendant
has been properly joined, then the federal court has no jurisdiction and must remanateel rem

case 28 U.S.C. § 1447. If, however, it is found that the nondiverse defendant has been



improperly joined, then the remand must be deniedl@mdlaims againghe nondiverse
defendantismissedvithout prejudice.Int'| Energy, 2016 WL 1274030, at *10. The defendant
se=king removamust demonstrate that the district court haseasonable baste predict that
the plaintiff might be able to recover against the nondiverse defer@taatlwood 385 F.3d at
573.
C. The Applicable Pleading Standard

In Int'l Energy Ventures Mgmt., L.L.C. v. United Energy Grp.,,[2016 WL 1274030,
at *1 (5th Cir. Mar. 31, 2016), the Fifth Circugtgddressg whether state or federal pleadings
standards apply to the issue of improper joindeld that a federal court must apply the federal
pleading standardd. at *8. Thisrequiresthe plaintiff's pleadingo contain sufficienfacts to
state a claim to relief that is plausible on its fgeviding more than a mere possibility to
recovery Bell Atl. Corp. v. Twomb|y550 U.S. 544, 556 (2007). Moreover, fieading must
provide more than “labels and conclusions” and do more than niestie the elements of a
cause of actiorAshcroft v. Igbal556 U.S. 662, 678 (2009

[11. ANALYSIS

Here,Plaintiffs’ Petition alleges various causes of action against the nondiverse
defendant, Keefer, includindaimsunder the Texas Insurance Code. [Docket Entry #1-2 at 14-
16]. To be liable undehe Insurance codene must be “in the business of insuran€easchv.
Hartford Acc. & Indem. C9491 F.3d 278, 282 (5th CirDjberty Mut. Ins. Co. v. Garrison
Contractors, InG.966 S.W.2d 482, 488 (Tex. 1998); Tex. Ins. Code Ann. 8 541.002 (West). The
Texas Supreme Court has held that the business of insurance “includes the irwestigh
adjustment of claims and losse¥4dil v. Texas Farm Bureau Mut. Ins. Cé54 S.W.2d 129, 132

(Tex. 1998)Because Texas law recognizes thaadjuster campotentiallybe liable for Texas



Insurance Code violations, the s@suebefore this Court is whether or rfélaintiffs havestated
a viable claim against Keefdf.so, then Keefewas properly joined, anthis Courtmustgrant
Plaintiffs’ Motion to Remandor lack of diversity jurisdictionInt’| Energy, 2016 WL 1274030,
at*9.

If the Court finds a reasonable $1a to predict that Plaintiffs can potentially recoveraon
claim asserted against Keefer, then the Court must remand the entirSmoasd/anning v.
State Farm Lloyds2013 WL 5637539, at *2 (N.D. Tex. Oct. 14, 2013) (Lynn, J.) (Qudiiray
ex rel. Rudd v. Beverly Enterprisbtssissippi, Inc.390 F.3d 400, 412 (5th Cir. 2004)).

A. Plaintiffs sufficiently pled that Keefer violated Tex. Ins. Code 8§ 541.060(a)(2)

In thePetition, Plaintiffsassertech number of causes attion against Keefer under 8541
of the Texas Insurance CodBocket Entry #1-2 at 14-16Plaintiffs claimthat Keefer “failed to
attempt to effectuate a prompt, fair, and equitable settlement aihawith respect to which
liability has become reasonably clear...failed to provide promptly amaage explanation, in
relation to the facts or applicable law, for the denial of a claim...refused ta gaim without
conducting a reasonable investigatwith respect to the claim...[and] misrepresented the
insurance policy.” [Docket Entry #1-2 at 15-16]; Tex. Ins. Code Ann. 88 541.060(a)(2)(A),
(@)(3), (a)(7) (West); Tex. Ins. Code Ann. 8 541.0618))fWest).All of these § 541 claims
were asserted jointlggainst Keefer and heo-defendants, Seneca avidriclaim. However, he
Plaintiffs allege facts against Keetbatareindependent afhose asserted agaiiss co
defendants. The Path alleges the following

Keefer failed to prepare any estimates or scopes of damage to the
Property. Instead, Keefer falsely represented that there was no hail
damage to the Property. Additionally, Keefer retained an engineer
to assess damage to the Property; that engineer was inadequate to

evaluate the damage. Keefer refused to provide the report of
findings to Oil Palace. Throughout the claims process Keefer failed



to respond to emails or provide updates to Oil Palace, prolonging

and delaying any claims resolution. As a result... [Oil €glavas

forced to hire its own consultants and representatives [, who]

point[ed] out obvious damagé¢hat [Keefgrcontinued to ignore.
[Docket Entry #12 at ] 4.4].

Severakourts including this one, have concluded that an insurance adjuster may be held
personally liable for engaging in unfaiettlement practices under Tex. Ins. C8de
541.060(a)(2), because the adjuster has the ability to affect or bring aboutl&émeesdtof a
claim. See Denlegroup, LLC v. Safeco Ins. Co. of Ind015 WL 5836226, at *3-4 (N.D. Tex.
Sept. 30, 2015) (Boyle, JBrogressive Island, LLC v. Scottsdale Ins.,@013 WL 6065414, at
*2-3 (N.D. Tex. Nov. 18, 2013) (Lynn, J)ppez-Welch v. State Farm Lloy@®14 WL
5502277, at *8 (N.D. Tex. Oct. 31, 2014) (Lindsay, Shade Tree Apartments, LLC v. Great
Lakes Reinsurance (UK) PL.2015 WL 8516595, at *6 (W.D. Tex. Dec. 11, 2015). In ruling on
the subject motionhits Courtasksonly whether there is a reasonabkesis to predict that
Plaintiffs might ke able to recover against Keefmallwood 385 F.3d at 573&ince there is a
reasonable basidye¢Court finds that Plaintiffs’ Petition is sufficient under the federal pleading
standard to state a claim against Keefer under Tex. Ins. Code § 541.060(a)}gpgAp56 U.S.
at 678.

Because&eefer was not improperly joined, lagizenship destroys diversity jurisdiction
and therefore requires the Court remand the acliedJ.S.C. § 1447(c).

For thesereasonsPlaintiffs’ Motion is GRANTED, andthis case iREMANDED to the
160th Judicial District Court of Dallas County, Texas.

SO ORDERED.

Dated:July 13, 2016.
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