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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

DBS SOLUTIONS LLC, 8
8
Plaintiff, 8
8
v 8
8 No. 3:15-CV-03875-M
8
INFOVISTA CORPORATION, 8
INFOVISTA S.A., IPANEMA 8
TECHNOLOGIES CORPORATION, )
AND IPANEMA TECHNOLOGIES S.A., 8
8
Defendants. 8

MEMORANDUM OPINION AND ORDER OF DISMISSAL

Before the Court is the Motion to Dismiied by Defendants InfoVista Corporation and
Ipanema Technologies Corporation [Docket gt 2], and the Motion for Leave to Amend the
Complaint filed by Plaintiff DBS Solutions LL{Docket Entry #20]. For the reasons stated
below, the Motion to Dismiss GRANTED and the Motion to Amend BENIED.

BACKGROUND

Plaintiff DBS Solutions LLC, a Texas limidiability company providing network,
network security, and otherdenological services, clainiswas defrauded by Defendants,
companies which develop, manufacture, and Oistei an integrateslystem consisting of
hardware and embedded software that optimisde-area network application performance
(“the Ipanema System”). Plaintiff claims that Ipanema Technologies S.A. (a French company)
and Ipanema Technologies Corporation (Ipamdiechnologies S.A.’s wholly owned United
States subsidiary) fraudulently induced Pi#ito purchase the Ipanema System by agreeing

that, if Plaintiff purchased ithey would select Plaintiff toomplete work under a lucrative
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contract between AT&T and the State of Texas.

The Ipanema entities allegedly representadl, fhursuant to that contract, they were
responsible for installing hardware at thousaofdscations across Texas, and, if Plaintiff
purchased the Ipanema System, the Ipanema entibiglsl enter into a subcontract with Plaintiff
to complete the installations, otherwise callegl‘thruck Roll.” Plaintiff maintains that, in
reliance on the Ipanema entities’ promises, DBSImased the Ipanema System, only to discover
the Ipanema entities never had authority to awlae Truck Roll, and that AT&T had already
contracted with another ogpany to complete it.

In March of 2015, in conjunction with PHiff's purchase of the Ipanema System,
Plaintiff and Ipanema Technologies S.A. entieirdo a Value Added Reseller Agreement (“the
VAR”), which authorized Plaintiff to reselpanema products, services, and support, and
governed various aspects of the parties'ti@ahip. The VAR, which Ipanema Technologies
S.A. entered into “in its own name as well asehalf of its wholly owned affiliates,” includes
limitations on liability, as well as choice of laamd forum selection clausewhich provide that
the VAR “shall be governed and interpreted by ldaws of France” and that “[a]ny dispute or
claim arising out of or relating to [the VAR] dhbe litigated in the Paris Commercial Court.”
VAR [Docket Entry #15], at § 2.5.

Plaintiff alleges that the Ipanema entitiesdanerged with InfoVista S.A. (a French
corporation) and InfoVista Corporation (a Unitedt8t entity), and Plaintiff asserts all of its
claims against all four companies. Onlg ttnited States entities, Ipanema Technologies
Corporation and InfoVista Corporation, have beerved. Those entities filed the current
Motion, seeking dismissal on the ground$astim non conveniensr, alternatively, under

Federal Rule of Civil Procedure 12(b)(6). ®karch 28, 2016, the Coustdered the parties to



provide supplemental briefing on law goveminterpretation of the VAR and the forum
selection clause, which the partiev&aone [Docket Entries #29 and #32].
DEFENDANTS’ MOTION TO DISMISS

The moving Defendants claim this case nhestlismissed against them, because the
VAR'’s forum selection clause médates that the case be progedun the Paris Commercial
Court! Plaintiff responds that the VAR’s forumlsetion clause does not apply, because this
lawsuit is not “related to” the VAR. InsteadaRitiff claims the Ipanema entities represented
that the VAR was “just a formality,” requiréd assign Plaintiff a customer number in the
Ipanema order system, that the parties never isteRdaintiff to be a reseller of the Ipanema
System, and that the VAR has not in fact goverthedparties’ relationship. Decl. of Jack D.
Nash Il [Docket Entry #21-2], at 1% Plaintiff also claims it does not “have the financial
resources to pursue its claims in Frandel."at | 17.

The United States Supreme Coats held that the doctrine frum non convenierns
the way to enforce a forum selection clguseen one selecting a foreign forustl. Marine
Const. Co. v. U.S. Dist. Court for W. Dist. of TexasU.S. __, 134 S. Ct. 568 (2013). Under
that doctrine, courts deternmg whether to enforce a mandatory forum selection clause

consider: 1) whether the clause is valid appliaable; 2) whether is enforceable; and 3)

! The moving Defendants did not sign the VAR, but Plaintiff does not argue that they lack standing to rely
on the forum selection clause.

2 Defendants object to some portions of the Nasbl@ation [Docket Entry #25 at 10]. Because the
outcome is the same, regardless of whether the Court considers those portions of the Declaration, the
Court need not resolve those objections.



whether it is outweighed by tiaus public interest factors See Weber v. PACT XPP Techs.,
AG, 811 F.3d 758 (5th Cir. 2016).

As an initial matter, the Court must detemswhether the forum selection clause, which
applies to “[a]ny dispute or claim arising outarfrelating to [the VAR], governs this dispute.
The Fifth Circuit recently made cletirat although federal law governs gd@orceabilityof
forum selection clauseit does not govennterpretationof such clausesWeber 811 F.3d at
770. Thus, federal courts sittingdiversity must apply the fom state’s choice-of-law rules to
determine what law applies in interpreting a forum selection clddseThis Court therefore
must look to Texas choice-of-law rules.

Texas courts “permit choice-of-law agreemeantd the default positn is that they are
enforceable.”Cardoni v. Prosperity Bank805 F.3d 573, 581 (5th Cir. 2015). Defendants claim
the default position of enforceability appliss, the Court must apply French law when
interpreting the VAR. Supp. Br. [Docket Entr29t at 2—4. Plaintiff makes no argument that
the default position is not applicable, inst@aerely assuming that Texas law applies, and
applying only Texas law. Supp. Br. [Docket r#33] at 1. Because Plaintiff made no attempt
to overcome the default position under Texastlaat the VAR’s choice of law provision is
valid, the Court concludes that the forum selection clause should be interpreted according to

French law.

3 It is undisputed that the clause, which provides tany dispute” related to the VAR *“shall be litigated”
in France, is mandatory, not permissivBee Aerus LLC v. Pro Team, In2005 WL 1131093, at *4

(N.D. Tex. May 9, 2005) (Lynn, J.). Further, aaiRliff does not contest, the Paris Commercial Court is
an adequate and available foreign forugee Oui Fin. LLC v. Della2013 WL 5568732, at *5

(S.D.N.Y. Oct. 9, 2013) (recognizing the Paris Comma¢fCourt as a court of competent jurisdiction,
with adequate procedural safeguar@mbra v. Int'l Lease Fin. Corp377 F. Supp. 2d 810, 817 (C.D.
Cal. 2005) (“French courts have a rigorous judisiatem that seeks to promote fair proceedings and
debate.”). Defendants have consented to thediation of the Paris Commercial Court. Def. Br.
[Docket Entry #12] at 8-9.



In determining foreign law, courts magresider “any relevant material or source,
including testimony, whether or not submitted by a party or admissible under the Federal Rules
of Evidence.” Fed. R. Civ. P. 444ee Bodum USA, Inc. v. La Cafetiere, |621 F.3d 624, 628
(7th Cir. 2010) (stating that courts maynsider expert testimony and English-language
descriptions of French law). Under French laaurts interpreting a caratct attempt to discern
the mutual intent of the partie®rinciples of French Law2d ed.) (John Bell, Sophie Boyron,
and Simon Whittaker). However, “a clear and precs&ract must not be ‘denatured’ by resort
to one party’s declaration of intentBodum USA, Inc§21 F.3d at 628-3&rinciples of
French Law(courts must not “under the pretext glugy exclude the legal consequences of
agreements”) (citing France’s highest court, tloeiie Cassation)). French courts favor forum
selection clauses in international commercial agreem&#ePrivate International Law and
Global Governancel54 (Horatia Muir Watt and Diego Pernandez Arroyo ed.). According to
a summary of French law provided by Defendants, which Plaintiff has not challenged, French
courts have treated broadly language similar &b @ issue, including hin its terms disputes
which have some connection tetbontract. Supp. Br. at 5.

The Court finds that this dispute“iglated to” the VAR under French latvPlaintiff

argues that the VAR is not implicated because Rithts not sued to . . . enforce [or] get out

4 The result would be the same under federal common law or TexaSémye.g., Terraspan, LLC v.
Rave, LLC2012 WL 6115721 (N.D. Tex. 2012) (Kinkeade, J.) (“The question is whether the facts and
claims alleged in the complaint have a direct orrgticonnection, link or association with, or relation to
the contractual relationship.”);Gl Friday's Inc. v. Great Nw. Restaurants, |r852 F. Supp. 2d 750, 759
(N.D. Tex. 2009) (Fitzwater, J.) (“Forum selectioaudes covering claims ‘relating to’ an agreement are
broad in scope.”Hoffman v. Burroughs Corp571 F. Supp. 545, 547 (M. Tex. 1982) (Hill, J.)In Re
International Profit Associates, In@74 S.W.3d 672, 677 (Tex. 2009) (“[W]e look to federal law for
guidance in analyzing forum selecticlauses”);RSR Corp. v. Siegmung09 S.W.3d 686, 701 (Tex.
App.-Dallas 2010) (“Courts . . . conclude such claasesroad and encompass all claims that have some
possible relationship with the agreement, includinge¢hdaims that may only ‘relate to’ the agreement.
.. . The phrase ‘relates to,’ in particular, is recognized as a very broad term.”).



of” the VAR. PI. Br. [Docket Enyr#21-1] at 1. However, by ifdain terms, the VAR'’s clause
is not limited to claims tharise fromthe VAR. Instead, it broadgncompasses all claims with
a connection to the VAR. The parties entered tinéoVAR as part of the transaction that forms
the basis of this lawsuit, at the same timeaas, in connection with, Plaintiff's purchase of the
Ipanema System, which Plaintiff claims it was iodd to enter by fraud. Plaintiff concedes it
entered into the VAR to receive a customer number to complete that purchase. Nash Decl.
[Docket Entry #21-2], at 11 6, 9. Furthere MAR, by its terms, relates to licensing of
Ipanema’s “Salsa Enterprise Software,” which iiffihas described as ‘f@ecessary part of the
Ipanema [S]ystem” it purchasédNash Decl. [Docket Entry #21-2§t 1 4. In short, this case is
about Plaintiff's purchase of the Ipanema Systétaintiff entered th& AR to complete that
purchase, and the terms of the VAdtate to at least one cpanent of the Ipanema System.
The VAR thus was a necessary part oftthaesaction at the heart of this case.

Additionally, “[i]f enforcementof a provision in the Agreement is a defense to a claim,
that claim involves a right or remedy under tbeatcact and should fall wiin the scope of the
forum selection clause.Soil Bldg. Sys. v. CMI Terex Cor004 WL 1283966, at *8 (N.D.
Tex. 2004) (Fish, J.) (quotirgenn, LLC. v. New Edge Network, 2003 U.S. Dist. LEXIS
17664, at *7 (N.D. lll. Oct. 1, 2003)). The VARrslevant to an affirmative defense, as
Defendants rely on the VAR'’s limitation bébility provisions, which apply tany claims
“related to” the VAR. VAR [Doket Entry #15], at § 2.3.1. Deterraiton of Plaintiff's claims
therefore will require examation of the VAR.

Because the forum selectiormake applies to this disguthe Court must evaluate

® Plaintiff claims that the fact that the VAR relates to licensing of the Salsa software is irrelevant, because
the VAR also refers to other software which Pifilid not purchase. The Court does not agree that,
because Plaintiff did not purchase a system contaaliraj the software covered by the VAR, the VAR

is not related to Plaintiff’'s purchase of a systentuding some of the software covered by the VAR.
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whether it is enforceable. The Fifth Circafiplies a strong presumption in favor of the
enforcement of mandatory forum selection claus®sber 811 F.3d at 773 (citingaynsworth
v. The Corp.121 F.3d 956, 962—-63 (5th Cir. 1997)). Tmesumption of enforceability may be
overcome, however, by a clear showing that thes® is unreasonable undlee circumstances.
Id. Unreasonableness potentially exists where:

(1) the incorporation of the [forum selgxt clause] into the agreement was the

product of fraud or overreaching; (2) tbarty seeking to escape enforcement

‘will for all practical purposes be deprived his day in court’ because of the

grave inconvenience or unfairness df selected forum; (3) the fundamental

unfairness of the chosen law will deprive the plaintiff of a remedy; or (4)

enforcement of the [forum selection cé&fiwould contravene a strong public

policy of the forum state.

Id. (quotingHaynsworth, 121 F.3d at 963).

Plaintiff argues that it cannot afford to litigaits claims in France and that enforcing the
clause would therefore deprive itit$ day in court. HoweveAtlantic Marinebars
consideration of a party’avenience when the parties aactually chose a forumAtl. Marine
Const. Ca.134 S. Ct. at 581-82 (“When parties agrea torum selection clause, they waive

the right to challenge the preseted forum as inconvenient or less convenient for themselves or

their witnesses, or for thepursuit of the litigation.”y. Even if the Court could consider this

® The Fifth Circuit applied thelaynsworthenforceability factors ikVeber demonstrating that the
Haynsworthanalysis surviveatlantic Marine The Court notes some of tHaynsworthfactors appear

in tension withAtlantic Maring as they overlap with the “private inést factors” considered in deciding
motions to transfer, which include “relative ease oktasdo sources of proof; . . . the cost of obtaining
attendance of willing witnesses; . . . and all ofractical problems that make trial of a case easy,
expeditious and inexpensiveSeePiper Aircraft Co. v. Reynal54 U.S. 235, 241, n. 6 (1981Atlantic
Marine makes clear that courts may not consider the private interest factors or refuse to enforce forum
selection clauses based on inconvenience to a pa3tyS1Ct. at 581-82. Arguments that the selected
forum will be inconvenient therefore cannot be used to demonstrate unenforceability.

" TheWeberCourt considered whether the plaintiff wolde deprived of his day in court by being
required to litigate abroad, but only to determinesthier a legal remedy for the alleged wrong would be
available in a German forum, not to consider tkgease of litigating in another country. Plaintiff does
not allege that there would be no available renfedyhe type of wrong alleged here in the Paris
Commercial Court.



argument, “the expense of trying a case inrtiqdar forum” has long been “insufficient to
satisfy a party’s burden” of demonstragigrave inconvenience and unfairness under
Haynsworth Abramson v. America Online, IN@93 F. Supp. 2d 438, 442—-43 (N.D. Tex. 2005)
(Lynn, J.) (rejecting a plaintiff’'s gument that she would be demd/of her day in court because
she could not afford to litigate in the chosen forum).

Plaintiff also claims enforcing the clauseuld contravene a strong Texas public policy
in favor of fairness in government contradiscause this case allsghat Defendants made
fraudulent representations regagla subcontract to a contradthvthe State of Texas. The
fraud alleged, however, is not @rd on the State of Texas. Tlssa dispute between private
parties, and Texas has noostger public policy agast the fraud alleged here than it does
against any other fraud involvirigexans. Further, Texas has a countervailing “strong public
policy that parties be held liable what they contracted for.Trevino v. Cooley Constructors,
Inc., 2014 WL 2611823 at *5 (W.D. Tex. June 9, 2014).

Because the forum selection cdauapplies and is enforceablee Court must enforce it,
unless this is an exceptional caseevehthe public-interest factors of tfeeum non conveniens
analysis dictate a contrary result. In this coptire Plaintiff's choice of forum will not be given
any weight.Id. at 581.

The public-interest factors are “the admsinative difficulties flowing from court
congestion; the local interesthaving localized controversi@ecided at home; [and] the
interest in having the trial of a diversity case forum that is at home with the lawifi re
Lloyd’s Register N. Am., Inc780 F.3d 283, 293-94 (5th Cir. 2015) (quotiitantic Marineat
581 n. 6). “Because those factors will rarely deéetatinsfer motion, the actical result is that

forum-selection clauses should amhtexcept in nusual cases.Atl. Marine Const. C9.134 S.



Ct. at 581-82 (internal quotation marks and atatmitted) (A valid forum selection clause is
“given controlling weight in all but the most exceptional casds”)e Lloyd’s Register N. Am.,
Inc., 780 F.3d 283, 293-94 (5th Cir. 2015);re Rolls Royce Corp775 F.3d 671, 673 (5th Cir.
2014).

Plaintiff argues thaftlantic Marinedoes not apply because it is limited to cases where a
forum selection clause is “a critical factor ingtparties’] agreement to do business together,”
and there is no evidence that tbeum selection clause was atical factor here, where the
parties did not negotiate regard the clause. First, althoudttlantic Marinenotes that forum
selection clausemaysometimes be a critical factor inrpas’ agreements to do business, its
holding is not limited to cases where the parties specifically negotiated regarding a forum
selection clause. 134 S. Ct5&3. Second, the facts Plaintiffeyed do not support its position.
Plaintiff admits Defendants geired Plaintiff to sign the VARefore allowing Plaintiff to
purchase the Ipanema System. Thus, likefdihum selection clause at issuéttantic Maring
the forum selection clause mayweabeen critical to Defendantdécision to enter into business
with Plaintiff. In any case, even befoklantic Maring the Fifth Circuit “rejected the argument
that a nonnegotiated forum clause . . . is neviareeable simply becaus#teis not the subject of
bargaining,” and repeatedly enforced nonnegotiated clattdkenic Inv. Fund, Inc. v. Det
Norske Veritas464 F.3d 514, 520 (5th Cir. 2006)aynsworth 121 F.3d at 965.

Plaintiff claims that the local interest inviiag localized interestdecided at home favors
maintaining the suit in Texas, because relemagbtiations and agreements took place in Texas,

while France has little interest in the dispwed Plaintiff’'s claims will be governed by Texas



law, with which Texas courts are more familiar than are French cbufthese are not
exceptional circumstance&eeHarries v. Stark2015 WL 4545071, at *12 (N.D. Tex. July 28,
2015) (Lindsay, J.). The location of negotiatigpesities, and applicablaw are ordinary, not
exceptional, considerations, afai$ will not prevent transfer undatlantic Marine See
Weber 811 F.3d at 776 (concluding thEgéxas’s interest in “protecting [its] citizens from abuse
by foreign corporations . . . mdestly is not the sort of excepnal circumstance that justifies
disregarding the parties’ aggment on public-interest-factor grounds”). Further, France has a
similar interest in this dispute, as two Defemigaare located in France, where the VAR states
that disputes will be litigated.

In short, this is not an excepnal case, and the Court mustetdo the parties’ choice of
forum. Thus, the Motion to Dismiss@GRANTED.

PLAINTIFF'S MOTION FOR LEAV E TO FILE AMENDED COMPLAINT

Plaintiff seeks to clarify its pleadinga@add claims for aiding and abetting and
conspiracy. Plaintiff conceddisat the proposed amendments @relevant to the Motion to
Dismiss. PI. Br. [Docket Entry #20] at 2. Besauhe Motion to Dismiss is granted, the Motion
for Leave to Amend i®ENIED as moot.

CONCLUSION

This case is therefol2ISMISSED against Defendants InfoVista Corporation and
Ipanema Technologies Corporatievithout prejudice to suit ithe Paris Commercial Court.
Because the Court grants the Motion to Dismisfoomm non conveniergrounds, the Court

need not reach Defendants’ arguments under Rule 12(b)(6). Accordingly, Plaintiff’'s Motion to

8 Plaintiff also argued this case should be litigate@ hecause Defendants were also named defendants
in another case related to the Truck Roll filed in BalCounty District Court and removed to this Court.
Link America, LLC v. InfoVista Corp., et aNo. 3:16-cv-00542. However, that case been transferred out
of this district. Link America, LLC v. InfoVista Corp., et dNo. 3:16-cv-00542, at Docket Entry #14.
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Amend isDENIED as moot.

Plaintiff has not served Defendants Infe¥4d S.A. or Ipanema Technologies S.A.
Because nearly eight months have elapsed with no apparent effort by Plaintiff to serve these
French entities, the claims against themRIi@MISSED without prejudice for want of

prosecution. Fed. R. Civ. P. 41(b)nk v. Wabash R.R. CA&70 U.S. 626, 630-33 (1962).

SO ORDERED.

July 21, 2016.

ARAM G. LYKNN @,
I{EF JUDGE
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