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INTHE UNITED STATESDISTRICT COURT

FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

ELEANOR WEDDINGTON,
Plaintiff,

V. No. 3:16-cv-00529-M

ACE PARKING MANAGEMENT, INC.,

w W W W W W W W W

Defendant.

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant’'s Motion@Desmiss Plaintiff's First Amended Original
Complaint Pursuant to Federal Rule of CRibcedure 12(b)(6) [Dé&et Entry #11]. For the
reasons stated below, the MotiotGRANTED.

. BACKGROUND

Plaintiff Eleanor Weddington filed this prerasliability case in Texas state court on
December 10, 2015, alleging that Defendant AceiRgylnc. is liable for damages she suffered
in December 2013, when she claims she slipped and fell on ice in Defendant’s parking lot,
fracturing her ankle. Original Pet. [Dockentry #1-2]  3.1. She alleges that Defendant’s
negligence was the proximate caa$der injuries. Defendant removed the case on February 25,
2016, on the basis of diversity jurisdiction and mbte dismiss Plaintiff’'s complaint. This
Court dismissed Plaintiff's case without prejelion April 21, 2016, and permitted Plaintiff to
file an amended complaint, which Plaintiff did [Docket Entry #10]. Defendant now moves to

dismiss the First Amended Original Complaint.
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1. LEGAL STANDARD

Rule 8(a) requires that agalding contain “a short andaph statement of the claim
showing that the pleader is entitled to relieféd. R. Civ. P. 8(a)(2). To survive a Rule 12(b)(6)
Motion to Dismiss, a plaintiff must plead “enough fatd state a claim tolref that is plausible
on its face’ Bell Atl. Corp. v. Twombjyb50 U.S. 544, 570 (2007). To satisfy plausibility, a
plaintiff must plead “factual content that allowee court to draw the reasonable inference that
the defendant is liable for the misconduct allegeishcroft v. Igbgl556 U.S. 662, 678 (2009).
The plausibility standard requires more than a sheer possibility that the defendant acted
unlawfully, and Plaintiff's factuallegations “must be enough tas@a right to relief above the
speculative level. Twombly 550 U.S. at 555.

1. ANALYSIS

Under Texas law, the duty owed to aiptiff by a premises owner depends on the
plaintiff's status. Scott & White Mem’l Hosp. v. FaiB10 S.W.3d 411, 412 (Tex. 2010).
Assuming Plaintiff was an “invile” on Defendant’s premises, as Plaintiff pleads in Paragraph 7
of her First Amended Complaint, Defendant ovaed a duty “to exercise reasonable care to
protect against danger from a condition on the laatldreate[d] an unreasdaia risk of harm of
which [Defendant] knew or by the exercisfereasonable care would discovetott & White
Mem’l Hosp, 310 S.W.3d at 412 (quotirf@MH Homes, Inc. v. Daeneh5 S.W.3d 97, 101
(Tex. 2000)). However, a premises owner’s dutyatal its invitee does not make the owner an
insurer of the invitee’s safetypel Lago Partners, Inc. v. SmjtB07 S.W.3d 762, 767
(Tex. 2010).

The Court previously dismissed this case beedaPlaintiff failed to allege the existence

of a condition posing an unreasonable risk of harm on Defendant’s premises. The Supreme



Court of Texas has held that because natuagitpymulated ice “results from precipitation
beyond a premises owner’s contralid invitees “are at least aware as landowners of the
existence of [ice] that has accumulated naturaliigloors and will often bie a better position to
take immediate precautions against injury,” nalty accumulated ice on a defendant’s premises
does not pose an unreasonable risk of harm to invitdeat 412, 414 (alteration in original)
(“[N]aturally occurring ice doerot present an unreasonabkkrof harm unless there is
assistance or involvement of unnatural contactGgnerally, a “naturalccumulation” of ice
results from an act of nature, whereas amatural accumulation” is caused by factors other
than inclement weather conditions oe ttmeteorological forces of natur€ompare Scott &
White Mem’l Hosp.310 S.W.3d at 415 (holding premisesn@wvnot liable for injury caused by
ice that accumulated on a sidékviollowing a winter storm)with Furr’s, Inc. v. Logan893
S.w.2d 187, 189, 191-92 (Tex. App.—EI Paso 1995, ) (finding that an ice accumulation
caused by a leaking vending machine caulgport a premises liability action).

Plaintiff's Original Petition dil not contain any facts indicatj that the ice she allegedly
slipped on did not accumulate naturally. In Aetended Complaint, Plaintiff now describes how
the Defendant’s premises is comprised of five levels of parking spaces, with the top level
uncovered and fully open to the elements. FArat Compl. § 9. She alleges that, during a six-
day period between the initial precipitation of snand ice and her fall, automobiles traveled to
and parked on the top level, causing “snow i@acaccumulations to form ridges” and making
the parking lot “uneven angrecarious for walking.”ld. {1 11-14. She claims she fell when she
slipped on the ice while tmyg to avoid those ridgedd. § 15.

The Supreme Court of Texas has not spedificaldressed whether ice ridges created by

vehicular traffic constitute an unnatural accurtiataof ice. It has held, however, that



interference with how ice hdozen does not transform naailly accumulated ice into
unnaturally accumulated ice; salting, shovelingaplying chemical de-icer to naturally
accumulated ice does not transform it from a natural to an unnaturalStatt & White Mem’l
Hosp, 310 S.W.3dt 418;see also Callahan v. Vase Aviation Servs., LLB97 S.W.3d 342,
352 (Tex. App.—Dallas 2013, no pefrejecting an argumentdhice was not naturally
occurring because “it had been ‘shaped, altered naodified by human beings™). Furthermore,
potential exceptions to the “natural accumuiatirule entertained bthe Texas Supreme Cotirt
require pleading additional hazarbdeyond the mere natural accuntiola of ice. For instance,
the Court indicated that naturaligcumulated ice could possiblge&ito an unreasonable risk of
harm when &ccumulated snow or ice covers a normally open and obvious danger, such as a
deep hole in a parkingtlor an eight-inch raised concrdtemper,” or when a landowner is
“actively negligent in permitting or creating an unnatural accumulation of ice or sr&sett &
White Mem’l Hosp.310 S.W.3ct416-17;see also Mercer v. Wal-Mart Stores Tex., |LNO.
H-13-0523, 2014 WL 222593 (S.D. Tex. Jan 21, 20hd)ding that “negligently overlook[ing]
ice” and “delayed remedying [of] the condition anebjling] the ice” does noise to the level of
active negligence)ln short, where the danger complainedisfone that is normally associated
with ice,” it does not posan unreasonable risk of harm to invite&sott & White Mem’l Hosp.
310 S.W.3dat 417.

The slipperiness of ice is a danger norma#igociated with wintgrprecipitation. The
accumulation of ice and snow inpdes and drifts is also an ripated occurrence. Plaintiff

was at least as aware as Defendant of théesxis of the ice thditad accumulated due to

L In Scott and White Memorial Hospitdhe Texas Supreme Court considered exceptions to the natural
accumulation rule that have been adopted in other jotigds, but declined to adopt them into Texas |8ee
Scott & White Mem’l Hosp310 S.W.3d at 415-19.
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wintery weather, and may have been in a bgibsition than the Defendato take immediate
precautions to avoid injury. leed, Plaintiff concedes she wasaagvof the ice ridges, alleging
that she fell “trying to avoid thenow and ice ridges created by tires of vehicles allowed to
park on the top level of the Defendarpiemises.” First Am. Compl. § 8cott & White Mem’|
Hosp, 310 S.W.3dat 417(noting that whenhe invitee is “clearlyaware” of the hazard

stemming from ice and it is “not substantially ma@angerous than should be anticipated,” there
is no unreasonable risk of harm)

Plaintiff has not pleaded angdts suggesting that that tice ridges were anything other
than the result of naturally fatiy snow and ice. Thus, she Ima¢$ pleaded any facts suggesting
the natural accumulation of ie@es transformed into an unnatural one. Plaintiff has also not
pleaded any facts suggesting tbe ridges formed due to activeghgence of the Defendant, nor
that her injury resulted from a hazard conceélgthe accumulated ice. Thus, Plaintiff has not
alleged facts which support her claiamd her claim must be dismissed.

V. CONCLUSION

Defendant’s Motion is therefoRANTED, and this case 81 SMISSED with
prejudice. Dismissal with prejudice ip@opriate because Plaintiff has had multiple
opportunities to plead her best camerd it is apparent that sheuisable to plead her claim in a
manner that will avoid dismissaEchiller v. Physicians Res. Grp., In842 F.3d 563, 567 (5th
Cir. 2003);Jacquez v. ProcunieB01 F.2d 789, 792 (5th Cir. 1986).

SO ORDERED.

August 31, 2016.

BARA M. G. L‘(NN
IEF JUDGE




