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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

CLINTON MEAD ,
Plaintiff,

V. Civil Action No. 3:16-CV-0791-L

LATTIMORE MATERIALS

COMPANY AND HOLCIM
LAFARGE ,

w) W W W W W W W W W W

Defendans.

MEMORANDUM OPINION AND ORDER

Before the couris Defendang’ Motion for Summary Judgment (Doc.)28led March 17,
2017  After careful consideration of the motion, response, repbpendies record, and
applicable law, the cougrants in part anddenies in part Defendand’ Motion for Summary
Judgment (Doc. 25
l. Procedural and FactualBackground

Plaintiff Clinton Mead (Mead”) bringsthis action againgtis former employei,attimore
Materials Company and Holcim LaFargBefendans’), * allegingdiscrimination, retaliatiopand
interference claims under the Family Medical Leave Act of 1993, 29 U.S.C. § @68&q
(“FMLA™); and (2) disability discrimination in violation @hapter 21 of the Texas Labor Code,

Tex. Lab.Code Ann. 8§ 21.00Et seq (West 2015).SeePl.’s First Am. Compl. (Doc. 12).

! The relationship between Lattimore Materials Company and Holcim leafsurtpt entirely clear from the
pleadings. Defendants assert that “Lattimore Materials Company is an assumed riaaferdeHolcim
Inc.” Defs.” Summ. J. Br. 1 n.1 (Doc. 26). At thisicture, for purposes of clarity, when the parties refer
to the two entities collectively as “Defendants,” the court willilsity use the term “Defendants.This
issue needs to be resolved prior to resolution or trial of this action.
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On March 17, 201 Mefendantdiled a motionfor summary judgmergeeking dismissal
of all Mead’sclaims The court now sets forth the facts in accordance with the standard in Section
Il of this opinion.

A. Mead’s Employment as a Ready Mix Truck Driver

On or around July 7, 199 Mead began his employment with Defenddrdttimore
Materias Company (“Lattimore”)as atruck driver. Mead drove Ready Mix concretetruck
containing ready mix cemeanddelivered cement to Lattimore’s customerds a Ready Mix
truck driver, Mead was required to drive long distances, maneuver the truck to deliver and pour
the cementand perform tasks required to maintéme truck. Ready Mix truck drivers were
required to be medically déied in accordance with the United Stat&epartment of
Transportation (“DOT”) regulations to ensure their continuing ability to\safgerate he truck.
Lattimore notifiedMead each year when it was time for him to obtain medical recertification.
Ready Mix truck drivers wenequired to provide information concerning medical history, medical
conditions, and any medicatioteken on a MedicaExamination Report for Commerciriver
Fitness Determination (“Medical Examination RepprtThey were alsaequired to sign the
Medical Examination Report adying that the informatiorprovided was true and accurata.
doctor, designated by Lattimore, would review the information providdtebgriver perform a
physical examinatigrand determine wheth#re drivermet the standards to be recertified to safely
performhis or her duties.

B. Mead’s Diagnosis of Osteoporosis

In 2011,Meadwas diagnosed with osteoporosis in both hands. The osteoporosis caused
him to experience pain in both handsle testified at his deposition that either thumb magk’

up,” preventing him from moving his hand or gripping an objdaéfs.” Summ J. App22, 32

Memorandum Opinion and Order - Page2



He further testified thathis thumbs have locked while heas working, specifically when
“[g]rabbing the steering wheel, opening a bathrecmpeninga door, going to the restroom.id.
at33. Meadalsotestified that the pain did “not quitsfop him from being able to drivtee truck,
but there have been times when “it was clodel.”’at 22. Mead’s medical recordhowhe has
been prescribed numerous medications throughout the years to treat his osteaporather
ailments including Tylenol, Hydrocodone, Ultram, Advil, Xanax, Ibuprofen, Tramadol, Norco,
Steroid dose packs, Zanaflex, Tramadol, Phentermine, Hymadvalium. 1d. at14, 18,23, 48,
54, 14365. Mead did notist all the medicationghat he was taking oris annual Medical
ExaminationReports.

C. Mead’s Requests for Intermittent FMLA Leave

Beginning in October 2014ead applied for and was granted FMlgave In March
2015, Mead was on shedrm disability for a preexisting condition of hand and shoulder pain.
Cigna, Defendants’ FMLAadministratoy provided him an intermittent leave of absence from
March 13, 2015to March 16, 2015. Mead sought care with his primary care doctor, John
Connolly, M.D.,and provided a doctor’s note his employer Mead returned to work on March
16, 2015. On June 19, 2015, Mead went to the emergency room for exhaustion, dehydration, high
blood pressure, and ligament tears in both wrists. He was referred to an orthopedic frrge
surgery and for a followap visit to his primary care doctor on June 2615. On June 26, 2015,
Meadapplied for intermittent FMLA leave to attend doctor appointments. That sam€igaa
sent Mead a letter informing him that he was eligible for the requested leaveabat fihal
determination would be made after receipt of required information from his @mysiOn July
17, 2015, Cigna approvddeadfor inteemittent FMLA “self-care” leave for €ight hours three

times every month for office visits” retrospectively from March 13, 2015, to September 12, 2015.

Memorandum Opinion and Order - Page3



Id. at 17272. On September 8, 2015, Cigna extended Mead’s intermittent FMLA leave until
March 2016. Pl.’s Summ. J. App. 132. On August 17, 2015, Mead took and passed a DOT medical
examination, which recited that “due to High Blood Pressure,” he qualified for dmigenonth
certificate. Defs.” Summ. J. App. 142.

D. Mead’s Suspension

On August 28, 2015, a Friday, Mead experienced a sharp pain when his thumb locked up
after hejammed it whilereaching for a ticket tube at Lattimore’s Royse City Plant. The pain
continued throughout the day. The next morning, when Mead discovered his hand was swollen,
he contacted his supervisor, Andy Such (“Such”), and informed him that his hand was swollen and
he needed to go to the emergency room. Mead did not return to work after leaving theeynerge
room. Mead returned to work on Monday, August 31, 2015. That morning, Such and Doug Smith
(“Smith™), a production supervisoguestionedMeadabout his absence from work on Saturday
Such and Smithhensent summaries of their interview with Meadhieman resources officer
Katina Mcintosh (“Mclintosh”), informindper that Mead told them tmadinjuredhis thumb wien
reaching for the ticket tube at the Royse City Pl&itthe end of that day, Defendants suspended
Mead without pay for failure to report a wotlelated injury. Mead acknowledges that he was
aware that Defendantgequired truck drivers to immediately report waetated injuries. The
record contains no evidence that Defendants filed any notice with the Texas \Wrkfor
Commission pertaining to Mead’s injury.

During his suspension, Mclintosh interviewed Mead, who informed her that he did not
consideithe August 28 incident a worlelated injury because it wagecurringnedical condition.
In his Affidavit filed in support of his response brief, Mead testifies: “I didn’t haver&[-]related

injury. | had a preexisting condition from defending myself in a fight on June 8, 2012.” Pl.’s
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Summ J. App. 132.Mcintosh orderedMead to report for anothddOT medical gamination
which he took and passed on September 9, 2015.

During Mead’s suspensiomicintosh decided on her own teeview Mead’s previous
Medical Examination Reports to determine if he had disclasggreexisting injuryto his hand.
During her review, she discovered tMgad did notdisclose any medical condition relating to his
handsin certainMedical Examination Reportsiotwithstanding thataeh Medical Examination
Reportcontained a question asking whether the driver had a “missing or impaired hand, arm, foot,
leg, finger, tog]” 1d. Defs.” Summ. J. Ap®0-142 Mead checked ‘o’ while certifying that Is
answers were “complete and trudd. at12-13, 63-65, 90-142.

E. Lattimore’s Policy

The Lattimore Employee HandbookKHandbook”) under“Employee Conduct and
Disciplinary Action,” defines *“unacceptable activities” as[w]illfully falsifying or
misrepresenting information on an application for employment, accidengimcaport, or other
work record[.] Id.at 178179 Participatng in an unacceptable activitgnay result in immediate
termination of employment withoutarning.” Id. at 1®. Mead was provided with a copy of the
Handbookand required to sigthe acknowledgmentdrm statinghe had received copies all
revisions to the Handbook.

F. Mead’s Termination

A threeperson human resourceemmittee comprised dficintosh, Bob Winningham and
Pat Lanadetermined thatlead should be terminated for failing to disclose his hand condition and
his medications on certain of ledical Exanmation Reportsas this constitutethlsifying work
records a terminable offensender the “Employee Conduct and Disciplinary Action” section of

the Handbook On September 15, 2015, Mcintosh contacted Maad notified him of his
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termination. After his termination, Mead obtained a similar positio@harley’s Concreteyhere
he corninues to work without problems.

G. Mead’s EEOC Charge and This Lawsuit

Meadfiled a charge of disability discrimination with the Equal Employment Opportunity
Commission (“EEOC”). The EEOC issued him a rigtue letter on February 3, 201®n
February 24, 2016Jlead filed this action in the 44th Judicial District Court of Daasinty. On
March 21, 2016, Defendants removed the case to this court pursuant to 28 U.S.C. § 1441. On June
20, 2016, Mead filed his First Amended Complaint, thre pleading alleging discrimination,
retaliation, and interference claims under EMLA , anddisability discriminatiorunderChapter
21 of the Texas Labor Cod®lead seeks actual, compensatory, and exemplary damages, as well
asreinstatemengttorney’sfees and costs. On March 17, 2017, Defendants filed their médion
summary judgment seeking dismissal of\délad’s claims.
Il. Motion for Summary Judgment Standard

Summary judgment shall be granted when the record shows that there is no dispuiee
as to any material fact and that the moving party is entitled to judgment as a matter Bethw
R. Civ. P. 56(a)Celotex Corp. v. Catretd77 U.S. 317, 3235 (1986);Ragas v. Tennessee Gas
Pipeline Co, 136 F.3d 455, 458 (5th Cir. 1998). dispute regarding a material fact is “genuine”
if the evidence is such that a reasonable jury could return a verféigbimof the nonmoving party.
Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). When ruling on a motion for summary
judgment,the court is required to view all facts and inferences in the light most favooatbie t
nonmoving party and resolve all disputed facts in favor of the nonmoving fBotydreaux v.
Swift Transp. Co., Inc402 F.3d 536, 540 (5th Cir. 2005). Further, a court “may not make

credibility determinations or weigh the evidence” in ruling on a motion fomsary judgment.
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Reeves v. Sanderson Plumbing Prods., B0 U.S. 133, 150 (2000)nderson477 U.S. at 254
55.

Once the moving party has made an initial showing that there is no evidence to support the
nonmoving party’s case, the party opposing the motion must come forward with competent
summary judgment evidence of the existence of a genuine dispute of matdridMatsushita
Elec. Indus. Co. v. Zenith Radi475 U.S. 574, 586 (1986). On the other hand, “if the movant
bears the burden of proof on an issue, either because he is the plaintiff oefaadamut he is
asserting an affirmative defense, he must éstalbeyond peradventure all of the essential
elements of the claim or defense to warrant judgment in his faFamtenot v. Upjohn Cp780
F.2d 1190, 1194 (5th Cir. 1986) (emphasis in original). “[When] the record taken as a whole could
not lead a radnal trier of fact to find for the nonmoving party, there is no ‘genuine [dispute] for
trial.” Matsushita 475 U.S. at 587citation omitted). Mere conclusory allegations are not
competent summary judgment evidence, and thus are insufficient to defeat a prosiamihary
judgment. Eason v. Thaler73 F.3d 1322, 1325 (5th Cir. 1996). Unsubstantiated assertions,
improbable inferences, and unsupported speculation are not competent summargnjudgm
evidence.See Forsyth v. Bayi9 F.3d 1527, 1533 (5th Cir. 1994).

The party opposing summary judgment is required to identify specific evidence in the
record and to articulate the precise manner in which that evidence suppartsgnislaim.Ragas
136 F.3d at 458. Rule 56 does not impose a duty on the court to “sift through the record in search
of evidence” to support the nonmovant’s opposition to the motion for summary judgohesée
also Skotak v. Tenneco Resins, 1863 F.2d 909, 91%6 & n.7 (5th Cir. 1992). “Only disputes
over facts thamight affect the outcome of the suit under the governing laws will properly preclude

the entry of summary judgment.Anderson 477 U.S. at 248. Disputed fact issues that are
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“irrelevant and unnecessary” will not be considered by a court in ruling om@asty judgment
motion. Id. If the nonmoving party fails to make a showing sufficient to establish tséeare
of an element essential to its case and on which it will bear the burden of preadf atitnmary
judgment must be grante@elotex 477 U.S. at 322-23.

[II.  Analysis

A. Mead’s FMLA Claims

The FMLA allows eligible employees to take up to twelve weeks of leave in anyeane
period to address aemployees serious health conditioor that of afamily member 29 U.S.C. §
2612(a)(1)(C), (D).Leave taken under the FMLA to care for a family member is often labeled
“family-care” leave, andeave taken to address an employekeéalth condition is frequently
referred to as “seltare” leave.Coleman v. Court of Appeals of M866U.S.30, 34(2012).The
FMLA creates a private right of action for equitable relief and damages “agangmployer
(including a public agency) in any Federal or State co28.U.S.C8 2617(a)(2).Mead’s FMLA
claimsrelate only to “selcare” leave.

“Employes subject to the FMLA must comply with two separgbeohibited acts
provisions found in Section 2615(a) of the FMLABryant v. Texas Depof Aging& Disability
Servs, 781 F.3d 764, 768 (5th Cir. 2015)s summarized iBryant

Section 2615(a)(1) provides: “It shall be unlawful for any employer to imeerfe

with, restrain, or deny the exercise of or the attempt to exercise, any ogluqat

under this subchapter.” Subchapter 2615(a)(2) provides: “It shall be unlawful for

any employer to discharger in any other manner discriminate against any

individual for opposing any practice made unlawful by this subchapter.”
This court has, at times, classified claims brought under Section 2@)5(a

as “prescriptive” and claims under 2615(a)(2) as “proscriptiv&ee Cuellar v.

Keppel Amfels, L.L.C731 F.3d 342, 349 n.2 (5th Cir. 2013) (Elrod, J., concurring)

(collecting cases). At other times, this court has labeled the claims “inted&ren
and “retalation” claims. See id.
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Id. The prescriptive provisiongfeate| ] a series of etfements or substantive rightsyhile the
proscriptive provisionsprotect[ ] employees from retaliation or discrimination for exemngisheir
rights under the FMLA.” Mauder v. Metropolitan Transit Auth. of Harris @., Tex, 446 F.3d
574, 580 (5th Cir. 200Qxitation omitted)

Mead assertthathe was fired because Defendants became concerned with the “nature and
extent of the intermittent FMLA leave granted [him] by Defendants’ administi@igna, and the
increasing severity of [his] arthritic fldrgups, and decided to get rid of him rathtean
accommodate his need for occasional intermittent doctor visits, despite alm@str@®f loyal
service.” Compl. L..04. He als@ontendghat Defendants’actions were designed to and did
unlawfully interfere with his rights under the FMLAMead dleges that “[a]s a result of the
interference, discrimination, and retaliation by Defendants, which were niogivactors in [his]
discharge, [he] suffered significant financial loss, and the loss of benetiis @mployment,
including health insurarc” I1d. § 5.04.

Defendants argubey are entitled to summary judgmentMead’s FMLA claim$because
he cannot establish:

(1) aprima faciecase of unlawful discrimination under the FMLA and even if he

could, he cannot establish that Defendants’ reasons for his discharge wereta pretex

for unlawful discrimination;

(2) aprima faciecase of unlawful retaliation under FMLA, and even if heldou

he cannot establish that Defendants’ reasons for his discharge werexafprete

unlawful retaliationjor]

(3) aprima faciecase that Defendants interfered with his rights to take an FMLA
leavd.]

Defs.” Summ. J. Br. 1 (Doc. 26)As Meadis bringng claims under both the prescriptive and

proscriptive provisions of the FMLAand the court examines them separately
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1. Violations of Proscriptive Provisions of FMLA (Mead'’s Discrimination
and Retaliation Claims)

Meadbrings a claim againstddendantdor discrimination andetaliation in violation of
theFMLA'’s proscriptive provisions. Given thistead hagpresented ndirect evidence, theotirt
determines that this is an indirect evidence c&smnerally, theMcDonnell Douglasburden-
shifting frameworkapplies to determine whether an employer terminated an employee in
retaliation for exercising FMLA rightsSee Hunt v. Rapides Healthcare Sys., | 217 F.3d 757,
768 (5th Cir. 200Z%)see generall\icDonnell Douglas Corp. v. Ges, 411 U.S. 792 (1973).

Under this frameworkthe employee must first meet Hosrden of establishing a prima
facie case ofliscrimination andetaliation. Hunt, 277 F.3d at 768. If the employee succeeds in
making a prima facie case, the burdeprafduction (though not persuasion) shifts to the employer
to “articulate a legitmate, nondiscriminatory or noetaliatory reason” for its actiond. If the
employer does this, the burden swings back to the employee to produce eviden@nistdfic
support a finding by a preponderanceha evidence that the employ&reason for its conduct is
a pretext fodiscrimination orretaliation. Id.; Auguster v. Vermillion Parish Sch. B&49 F.3d
400, 403 (5th Cir. 2001).

Here, a modifiedicDonnell Douglasmixedmotive framework applies because Mead
alleges that FMLA discrimination was a motivating factor in his termination, rathertiie sole
reason for it.See Richardson v. Monitronics Int’l, Ind34 F.3d 327, 33&th Cir. 2005)holding
that the modifiedMicDonnell Douglasnixedmotive framework applies to FMLA claims in which
an employealleges thatetaliatory animus was a motivating factor in an adverse employment
action; see generally Desert Palace, Inc. v. Co50 U.S. 90, 1002 (2003).The mixedmotive
framework modifies the third step in the standdicDonnell Douglaframework by allowing an

employee to avoid summary judgment by offering sufficient evidence te@eagnuinelispute
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of materialfact“either that &) the employess profferedreasoris a pretext for discrimination, -ef
and herein lies the modifying distinctief(b) that the employer’s reason, although true, is but one
of the reasons for its conduct, another of which was discriminatRichiardson434 F.3cht333
“If the employee proves that discrimination vea®otivating factor in the employment decision,
the burden again shifts to the employer, this time to prove that it would havehalsamte action
despite theliscriminatoryanimus.” Id. (original emphasisj.
a. Prima Facie Case

To makeouta prima facie case of retaliat under the FMLA, Meadhust present evidence
that “(1) he was protected urdthe FMLA, (2)he suffered an adverse employment actard
(3) the adverse action was taken because he sought protection under the AHBMHLA."Chevron

USA, Inc, 731 F.3d 379 (5th Ci2013)(citing Mauder, 446 F.3dat 583).3 Defendantsio not

2The court recognizes that the Supreme Court has limited the apjitjcattihe mixedmotive framework
in cases involving Title VII. See University of Texas Southwestern Med. Ctr. v. NasgarU.S. 338
(2013). The Fifth Circuit has not yet determingbether the reasoning ®fassarapplies to FMLA
retaliation casesSee Wheat v. FloridBarish Juvenile Justice Comm®8iL1 F.3d 702, 706 (5th Cir. 2016)
(“Neither [the Fifth Circuit], nor the Supreme Court, has decided whétbdrightened “but for'auisation
standard required for Title VII retaliation claims applies with equalef@o FMLA retaliation claims.”)
Defendants make no argument that Weessardecision prevents a court from applying a mixedtive
analysis in an FMLA retaliation casén the absence of any argument or authority holdingNlaasar
applies to Mead’'s FMLA retaliation claims, the coumtkeeping with other district courts in this division,
apdies the mixeemotive standardSee e.g, Cathcart v. YP Advert. & Publ'g LLLQ017 WL 4298135, at
*4 (N.D. Tex. Sept. 27, 2017) (Lynn, C.J.) (allowing plaintiff bringing FMLA retadiattlaim to proceed
under mixeemotive standard because Fifth Circuit has not held otherwise and empldgdrtéaargue
otherwise)Wojcik v. CostcWholesale Corp.2015 WL 1511093, at *11, n.20 (N.D. TeXpr. 2, 2015)
(Fitzwater, J.) (assumirtipat plaintiff bringing FMLA retaliation claim can proceed under atmotive
standard because Fifth Circuit has not held otherwsss);alsoMathis v. BDOUSA, LLR 2014 WL
975706, at * 6 (S.D. Tex. March 12, 2014) (applying mireative standard to FMLA case “until a higher
court says otherwise”).

3 In Mauder, the Fifth Circuit stated that to establish a prima facie that he veakifi retaliation for his
request to take leave, an employee must show the following: “1) he waggutatader the FMLA; 2) he
suffered an adverse employment action; and 3) heéreated less favorably than an employee who had not
requested leave under the FMLA or the adverse decision was made because he sought pnateicttoa
FMLA.” Mauder v. MetropolitanTransit Auth. of Harris Cty., Tex446 F.3d 574, 583 (5th Cir. 2006)
(citation omitted).
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challenge that Mead was protected by the FMLA and suffered an adverse eprilotision.
They assert, howevdhatMeadcannot establish the third element of nigna facie case because
he cannot show th&e was terminated because he took FMLA leave.

“In evaluating whether the adverse employment action was causally relabhedRbLA
protection, the court shall consider the temporal proximity between the FMiv& kad the
termination.” Mauder, 446 F.3d at 58&itation and internal quotation markmitted). Further,
an employee “does not have to show that the protected activity is the only causs] of |
termination.” Id. (citation omitted).An employeehowever;'is required to show that the protected
activity and the adverse employment action are not completely unréldtedciting Medina v.
Ramsey Steel G238 F.3d 674, 684 (5th Cir. 2001)).

Mead points to his approximately twentgars of employment with Defendants, his lack
of prior disciplinary problems, and the temporalxanaty between hignultiple leave requests
2015and hissuspension arngrmination as evidence of a causal link. According to Mead, he “was
employed by Defendants for close to 20 years as a cement truck driver. @nlgedftvas granted
FMLA leave keginning on March 13, 2015, which was extended on September 8 until March 2016,
was [he] suspended without pay for alleged failure to report a-vetated injury and discharged
on September 15, 2015.” PIl’s Summ J. Resp. Br. 11 (internal citations omitted). Mead further
notes that he was on FMLA leave when he was terminated.

Having considered the undisputed facts, the court concludes that Mead has sufficiently
demonstratedhe requisite causal link to satisfy the third element of his prima facie case.

Otherwise stated, he has directed the court to sufficient evidence to shbwg teamination was

* Defendant®rroneously assert that undeaiier, “Plaintiff is required to show that the protected activity
and the adverse employment actame entirely related SeeDefs.” Summ J. Br. 11 (emphasadded).
This is not the propeest. See Mauderd46 F.3d at 583.
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“not completely unrelated” to his exercise of his FMLA entitlemer@se Mwuder, 446 F.3d at
583. OnJune 26, 2015, Mead requested intermittent “saté” leave under the FMLA from the
period from March 13, 2015, through September 12, 2015. On July 17, 2015, Mead was granted
the requested intermittent leave. It is undispubtedMead was suspended on August 31, 2015,
and discharged on September 15, 2015. On September 8, 2015, Mead’s intermittent FMLA leave
was extended to March 20IBhus, Mead was terminated one week after his intermigieiitA
leave was extendedSee Grbb v. Southwest Airlinge296 F. App’x 383, 390 (5th Cir. 2008)
(citing Mauder, 446 F.3d at 593emphasizing temporal proximity in the prima facie context).
is also undisputed thaluring Meads approximately twentyear career as tuck driverwith
Defendants, the record shows no disciplinary actions until he began to requesttanefself
care” FMLA leave Further, as noted by the Fifth CircuiAs'a prima facie element, this third
prong is not an ultimate showing of liability, but merelgtermines whether there is enough
evidence to require an employer to respdnd. (citing Burding 450 U.S. at 2554) (observing
that the burden is “not onerous” and only creates a “presumption”)).
b. Legitimate, Nondiscriminatory Reason for Termination

The burden of productionnow gifts to Defendants to offer a legitimate, Ron
discriminatory reason for Meadtermination. Defendantassert they terminated Metuat failing
to disclose a preexisting hand impairment and all his medications on cefsriViddical Exam
Reports, which omission constituted falsifying work records, a terminable efiemder the
“Employee Conduct and Disciplinary Action” section of the Handbdidie court concludes that
Defendants’ explanation constitutes a legitimate, dsmmiminatory reason for Mead'’s
termination. See Rachid. Jack in the B@xX376 F.3d 305313 (5th Cir. 2004)“[V]iolating a non

discriminatory company policy is adequate grounds for terminationMgyberry v. Vought
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Aircraft Co, 55 F.3d 1086, 1091 (5th Cir. 1995)a#s v. -3 Comm’ns Corp.2013 WL 3789868,
at *6 (N.D. Tex. July 22, 2013) (Fish, J.) (“A violation of a company policy is unquestionably a
legitimate, nondiscriminatory reason for termination.”) (collecting cases).

C. Motivating Factor

In this third step, Mead “bears the burden of offering sufficient evidence to cigataiae
dispute of material fact that [Defendants’] nondiscriminatory reastiheugh true, are only some
of the reasons for [their] conduct, another of which wagidisgation.” lon, 731 F.3d at 391. In
other words, Mead must offer evidence to show “that the exercise of his FMLA niglst a
motivating factor in his termination.1d. While the presumption of discrimination is no longer
operative once the employeneets its burden of production, “the evidence establishiag th
plaintiff's prima facie casand inferences properly drawn thecefi’ may still be consideredoh
the issue of whether the defendant’s explanation is pretéxtBaeves530 U.S. at 143c{tation
omitted.

Mead ofers the following evidence: (IDDefendants required him to takeultiple and
duplicative medical examinations, notwithstanding that his previous certfisatiad not yet
expired; (3 Defendantdiave no record of providing notice lois work-place injury to thé'exas
Workers’ Compensation Commissipnotwithstanding that theyuspendedhim on August 31,
2015, for failure to report a worlelated injury (3) Based on advice from his physician, Dr.
Connolly,Meadbelieved hisvand pairwas not a reportable impairmen4) Defendants’ reasons

for suspending him on August 31, 2015, and terminating hionvieeks later, are inconsistent;

> With respect to Mead’s osteoarthritis in his hands, Dr. Connolly testlfiegou can go to work and
perform your duties and you're a little stiff and sore, | think that's part of amypaltgiven job. Especially
driving a cement truck. Almost every one of us if we live long enougtwilvget . . . we will get some
form of that [osteoarthritis], yes, very common.” Pl.’s Summ. J. App. 92.
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and(5) Even though Defendants had the ability to discipline him less severely, theytafitse
him for a first offense.

Drawing all reasonable inferences in favor of Mead the nonmoving partyand
considering this evidencan conjunction with theevidence already discussabloveestablishing
his prima facie case¢he court concludes that Mead has offered sufficient evidence from which a
jury could reasonably conclude that Defendants were attempting to stop hinakiogn EMLA
leave or to punish him for taking FMLA leave. That McIntosh took it upon herself to scodiMea
records after havas suspended to look for possible lapses in reporting could lead a reasonable
juror to conclude that Defendants were looking for a reason to terminate Keawh the totality
of the evidence, iis sufficient to raise a genuine dispute of material fact as to whether Mead'’s
FMLA-protected leave was a motivating factor in Defendants’ decision to termimate hi
Accordingly, the court will deny Defendants’ Motion for Summary Judgment as td’'MielsiLA
discrimination and retaliation claims.

2. Violations of Prescriptive Provisions of FMLA (Mead’s FMLA
Interference Claim)

Mead also asserts claim for FMLA interference. Under 29 U.S.C. §18(a)(1), an
employer may notihterfere with, restrain, or dertlge exercie of or the attempt to exercisaiy
right provided under the FMLA. 29 U.S.C. § 2615(a)(1). Once the right to the benefit is
established, the employee is due the benefit, regardless of the intent of theeemiiery v.
Indus. Molding Corp.167 F.3d 921, 927 (5th Cil999). © establish a prima facie case of
interference under theMiLA, an employee must shothiat: (1) he was an eligible employee under
the FMLA; (2) the enployer was subject to the FML#&'requirements; (e was entitled to
FMLA leave; (4) he gave notice to teenployer of higntent to take FMLA leave; and (%) was

denied an entitlement under the FMLA, or the employer failed to respect the eepleWLA
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entitlements.Under the fifth element of the prima fadest, an mployee must prove, or raise a
genuine dispute of material fabipth thatthe employer interferedith, restrained, or denied him
exercise of FMLA rights, and also that the employee was prejudiced byslation. Ragsdale
v. Wolverine World Wide, Inc535 U.S. 81, 89 (2002) (“To prevail under the cause of action set
out in § 2617, an employee must prove, as a threshold matter, that the employer violated § 2615
by interfering with, restraining, or denying his or her exercise of FMghAis. Even then, § 2617
provides no relief unless the employee has been prejudiced by the violatin . . .

Meads sole contention irsupport of his FMLA interference claim is thaeféndants
demandedluplicative medical examinationsle has failed to establisbr, raise a genuine dispute
of material facthowever, that these examinations had any effect on his ability to exercise his
FMLA benefits. Further, it is undisputed tradt of Mead’s FMLA requests were ultimately
granted, and he canndthereforedemongrate thahewas denied an entitlement or was prejudiced
under the FMLA.See Ragsdal&35 U.S. at 89Mead testifiedht his depositiothat Defendants
never prevented him from taking FMLA leave:

Q. Okay. Was there ever an occasion when the eompoud not let you take off
FMLA time to see a doctor?

A. Not that I-that | can remember.

Q. Okay. | mean, every time you needed to leave work to go see Dr. Connolly or
anybody else, were you granted that time off?

A. Yes, | believe | was.
Defs.” Summ J. App. 26-27.

The ®urt conclude that Mead has failed to raiseganuine disput®f materialfact to

support his claim that Defendants interfered with his FMLA rightsordingly, Defendants are
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entitled to judgment as a matter of law on Mead’s FMhtrference claimand thecourtwill
grantDefendants’ Mtion for Summary ddgment on thislaim.
B. Mead’s Disability Discrimination Claim
Mead also bringa claim for disability discrimination und@hapter 21 of the Texas Labor
Code.Tex. Lab. Code Ann. 8§ 21.00&f seq (West 2015). Section 21.051 of the Texas Labor
Code prohibits discrimination in employment based on “race, color, disabilitgjorelisex,
national origin, or age.”ld. 8§ 21.051. Mead alleges he was disableecause of osteoporosis in
his thumbsand that Defendants’ decision to terminate him was motivated by his disability.
To establish a prima facie casedisability discriminationa plaintiff must showthat
(a)[he]is disabledhas a record dfavinga disability, or is regarded as disabled,
(b) [he] is qualified for [his] job, (¢ [he] was subjected to an adverse
employment action on account [fis] disability or the perception ofhis]
disability, and (d [he] was replaced by or treated lessorably than non
disabled employees.
Drechsel v. Liberty Mut. Ins. Co695 F. App’x 793, 7985th Cir. 2017) (per curian(prackets
in original) (quotingEEOC v. Chevron Phillips Chem. G&70 F.3d 606, 615 (5th Cir. 2009)).
As both theTexas Labor Codend the Anericans with Disabilities Act (*“ADAJ prohibit
disability discriminationcourts look to analogous federal precedent when interprisingexas

Labor Code See NME Hosps., Inc. v. Rennédg4 S.W.2d 142, 144 (Tex. 199%iser v.

Original, Inc, 32 S.W.3d 449, 452 (Tex.App-Houston [14 Dist.] 2000, no petRRodriguezv.

® The court notes that Texas courts of appeal have held that to establistadagmie case of disability
discrimination, a plaintiff must show (1) he has a disability; (2) he wadfigddlor the job; and (3) an
adverse employment decision was made becafibis disabilitySee, e.g., Donaldson v. Texasp't of
Aging & Disability Servs.495 S.W.3d 421, 4387 (Tex. App—Houston [1st Dist.p016, pet. denied);
TexasDep't of State Health Servs. v. Rockwo$@8 S.W.3d 147, 156 (Tex. App.—San Antonio 2015
pet.). As the outcome in this case is the same under either formulaiomutt, like other courts in the
Dallas Dvision, will assume that the follement prima facie case set oubDirechselapplies. See, e.g.,
Alviar v. Macy'’s Inc. 2017 WL 698449, at *6 (N.D. Tex. Oct. 19, 2017) (Fitzwater, J.).
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ConAgra Grocery Prods. Co436 F.3d 468, 4744 (5th Cir.2006);Troupe v. Cintas Corp20®
WL 1056327, at *2 (N.D. Tex. July 31, 2000) (Lynn,7J.).

A plaintiff bringing astatelaw discrimination claim can prove discrimination through
direct or circumstantial evidencédission Consol. Indep. Sch. Dist. v. Garcdd2 S.W.3d 629,
634 (Tex. 2012). When a plaintiff lacks direct evidence, as in this, desecanrely on
circumstantial evidence using “the buregnfting mechanism oMcDonnell Douglas Id.
(citation omittedl; see also Machinchick v. PB Power, In898 F.3d 345, 356 (5th Cir. 2005)
(confirming that “at summary judgmenthe McDonnell Doglas burdenshifting analysis still
applies to discrimination claims” brought undexas’s antidiscrimination laws

As previously stateth connection with Mead’s FMLA claimshe McDonnell Douglas
framework consists of three stagés.st, Meadmustestablish a prima facie case of discrimination,
which “creates a presumption thBidfendantsunlawfully discriminated against [him].Burdine
450 U.S.at 254. If Meadestablishes a prima facie caB&fendantsnust set forth a legitimate,
nondiscrimiratory reason for the employment acttaken against himMachinchick 398 F.3dat
350.

It is in the next step that state law claims distinguish themselves from those bralght un
federal law. See, e.gArismendez v. Nightingale Home Health Care,, 1483 F.3d 602, 607 (5th

Cir. 2007) (noting the difference). While a plaintiff must, for purposes of federal‘ésigblish

”The ADA was amended by the ADA Amendments Acts of 2008 (“ADAAA”), which tookcefbn
January 1, 200942U.S.C. 812101,et seq The ADAAA made it *asier for people with disabilities to
obtain protection under the ADAWeems v. Dallas Indep. Sch. Di&60 F. Supp. 3d 719, 727-28 (N.D.
Tex. 2017)Lindsay, J.) (quotingCannon v. Jacobs Field Servs. N. Am.,,I8&3 F.3d 586, 590 (5thilC
2016) {n turnquoting 29 C.F.R. 8 1630.1(c){4)r'he amendmes broadened the definition of “disability”
by “construing the substantially limits stamd in favor of broad coverage.Cannon 813 F.3d at 590
(internal quotation marks omitted). The bottom line in a “@@sendmentase is thus whethfplaintiff’ s]
impairment sbstantially limits his abilityto perform a major life activity as compared to most peaple i
the general population.”ld. at 591 (quoting 29 C.F.R. 8 1630.2(j)(1)(ii)p the extent either party relies
on superseded provisions of the ADA in support of an argumengtinegives no weight to that argument.
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by a preponderance of the evidence that the articulated reason was merely aquratéatful
discrimination,”Mclnnis v. Alamo Cmty. Coll. Dis207 F.3d 276, 280 (5th CR000), Texas law
allows a lesser showingOn a statdaw discrimination claim, a plaintiff can defeat a motion for
summary judgment if he can shpwar raise a genuine dispute of material fitat, even if the
defendant’s stateceason is true, that another motivating factos Wee protected characteristic.
SeeTex. Lab.Code AnnS8 21.125 (West 2015) Except as otherwise provided by this chapter,
an unlawful employment practice is estab&d when the complainant demonstrates that .
disability was a motivating factor for an employment practice, even if otherdaaso motivated
the practic€.); Quantum Chem. Corp. v. Toennidg S.W.3d 473, 480 (Te001) (“The plain
meanng of [section 21.125 of the Texas Labor Code] establishes ‘a motivating fastthne
plaintiff s standard of causation in a [section 21.0&hjawful employment practice claim,
regardless of how many factors influenced the employment decision.”).

In supprt of summary judgment on Mead’s stdeev disability discriminationclaim,
Defendants argue that Mead “cannot establish a prima facie case under the Texas dabor Co
because (1) [he] does not have a ‘disability’ as defined by the Code; (2) [he] has noedttidienc
Defendants terminated him due to his alleged disability and (3) [he] wasaseth because he
falsified records, not a pretext for disability discmaiion.” Defs.” Summ. J. Br. 1@oc. 26).
Defendants further contend thaven assumingrguendothatMead had met the elements of his
prima facie case, he cannot establish that their proffered legitimate, monohiatory reasoning
for firing him was a pretext for unlawful intentional discrimination. DdReply 10 (Doc. 33).

1. Prima Facie Case
The court first address&efendantscontention that Mead has failed to establish that he

was disabled within the meaning of section 21.002 of Te&asLabor Code which is the first
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element of his prima facie cas&ection 21.002(6) of the Texas Lalttwde defines “disability”
as “a mental or physical impairment that substantially limits at least one major life aufithbt
individual, a record of such an impairment, or being regarded as having such amenpaiTex.
Lab. Code Ann. 8 21.002(§yVest 2015) Similarly, aperson is disabled under the ADA if he (1)
has a physical or mental impairment that substantially limits one or more of the major life
activities, (2) has a record of such impairment, or (3) is regarded as having sugiaamen.
42 U.S.C. § 12102(2).

Meadappears to be advancing a claimat he has an impairment that substantially limits
at least one major life activityork, or that he was “regarded as” having such an impairmant, b
does not make any allegation or argumiensupport a clainthat he has a record of such an
impairment. Defendants contend that Mead has failed to establish that he either has an
“impairment that substantially limits at least one major life activity” or was “regaadéhaving
such an impairment.

a. Whether MeadHad, or Has, an “Impairment that Substantially
Limits at Least One Major Life Activity

One of the stated purposes of the Texas Labor Code is to “provide for the execution of the
policies embodiedn Title | of the Americans with Disalties Act of 1990 and its subsequent
amendments.ld. §21.001(3). Consistent with the federal regulations construing the ADA, Texas
courts have found thahajor life activities includecaring for oneself, performing manual tasks,
walking, seeing, hearing, speaking, breathing, learning, and workimgdh Carbide Corp. v.
Mayfield 66 S.W.3d 354 (Tex.App.—Corpus Christi 2001, no geitation omitted) The Code
of Federal Regulations prescribes ttieg term “substantially limits“shall be consued broadly
in favor of expansive coverage, to the maximum extent permitted by the teresADA.” 29

C.F.R. § 1630.2(j)(1)). In determining whether an individual is substantially limited in a major

Memorandum Opinion and Order - Page 20



life activity, Texas courts considefl) the natire and severity of the impairment; (2) the duration
or expected duration of the impairment; and (3) the permanent etdongmpact, or the expected
or longterm impact of or resulting from the impairmentUnion Carbide 66 S.W.3d at 360
(citation omitted).

Defendants contend that Mead has failed to establish that he has a mental @al physi
impairment that substantially limits at least one major life activitye court agrees.

Mead asserts that his disability is osteoporosis, sometimes refeasasboarthritis, of
his thumbs. DrConnolly, Mead'’s physiciartestified at his deposition thitead suffered from
osteoarthritis of the thumpand thatan xray report he reviewed stated: “Sevesteoarthritisat
base of thumb.” Pl.’s Summ. J. A@@2. Dr. Connolly further testified that Mead could experience
“episodic flareups,” which could come and gé. Id. at85. Dr. Connolly testified that Mead told
him that sometimes his hand pain would “slow him down at the job,” thereby affeingity
to do his job.Id. at 81. Dr. Connolly also testified that he never recommended that Mead “not
perform his normal duties, because [Mead] never told [him] the pain got thatldadt"91.

In response to questions from counsel for Defendants as to whether the osteoporosis in his
thumbsprevened him from driving a truck, Meastated that it does not interfere with his ability
to drive a truck:

Q. Your disability doesn’t prevent you from driving a truck, which | think you
indicated would be anywhere from 40 to 60 hours a week?

A. 20 to 65.

Q 20 to 65. Is that correct?
A. That'’s right.
Q

Doesn't interfere with it?
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A. Correct.
Defs.” Summ. J. App. 17Meadfurthertestified hat hisosteoporosisloes not limit him: “Well,
it doesn’t prevent me from doing a lot of stuff. It's just | deal with il? He further testified
that sometimes he has lingering pain in his hands all day, and this can stop him from pursuing
certain hobbies, such as hunting and fishilth.at 22. When asked if he ever had to stop driving
the truck because of pain, he stated: “Not quite, bbix # was close.”ld.

Viewing all evidence in the light most favorable to Meadd taking into account the
ADAAA and its aim to broaden the definition of “disabilitytfie court concludes that he has not
established that he fsubstantially limitetl in his ability to work. No evidence in the record
suggests that Mead’s impairment substantially limited his ability to perform thHeejblad with
Defendants. Further, as previously noted, Mead testified at his deposition thatchpezréaim
his duties and that his osteoporosis in his hands did not prevent him from doing his jeth&Vhi
stated that sometimes he had pain all day, he testified that it did not stop him fromgworki

With regard to Dr. Connolly’s testimony that Mead’s osteoarthritis coalde “episodic
flare-ups” thatcould interfere with his work abilities, the Fifth Circuit has held thegrmittent
flare-ups that are infrequentannot be considered substantially limitingaldrip v. General
Electric Co, 325 F.3d 652, 656 (5th Cir. 2003) (holding that a plaintiff’'s chronic pancreatitis was
not considered a “dability” becausehis occasional flaraips were not substantially limiting).
Waldripinvolved a situation in which the plaintiff's doctor testified that, “at most, he iooedly
must miss a few days of work when his chronic pancreatitis flaresldpdt 657 In this case
the evidence similarly shovikat any flareups were intermittent and episodic, and not frequent.
Meadreliessolelyon the Fifth Circuit’'s decision i€armona v. Southwest Airlinés support his

claim that he was disabled504 F.3d 848 (5th Cir. 2010)In Carmona the court held thaa
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plaintiff's psoriatic arthritis rendered him disabled because it substantisédisfered with his

ability to walk. The court noted that the plaintiff was immobile during {flasg, which were so
frequent that he missed half of his working days each madthat 85758. The court if€armona

distinguished th&Valdrip decision as follows:

However,Waldripinvolved a guation in which the plaintiff's doctor testified that

at most, he occasionally must miss a few days of work whemrasic pancreatitis

flares up.The occasional flaraps inWaldrip and the frequent, recurrent flanps

that Carmona experiences are substantially different situationsghthomoth could

be described as intermitteirt. Waldrip, the plaintiff's occasional flareips did not

substantially limit any of his major life activities, because they were so fewvaand f

between. Carmona spends anywhere from abouthorteto about ondnalf of each

month unable to walk without excruciating pain. It would be difficult to argue that

this does not substantially limit his ability to walk.

Carmora, 604 F.3dat 85859 (nternal punctuation and citations omittéd)As Defendants
correctly argue, the summary judgment record makes this case much morewn&galdrip
than toCarmona As such, the court findSarmonadistinguishable and, therefore, not persuasive
on the record presented in this matter.

Having carefully considered Mead’s deposition testimd@ry,Connolly’s opinion as to
the impact of Mead'’s osteoarthritis, and theore, and viewing all evidence in the light most
favorable to Mead, the court concludes that Mead has not provided sufficient evidenadaithm
a reasonable jurgould find that hevas anindividual with a“disability” within the meaning of
theTexas Labr Code and\DA. A reasonable jurgould not conclude that Mead had, or taas,
impairment that substantially limitédds major life activity ofworking.

b. Whether Defendants “Regarded” Mead as “Disabled”

The ADA covers individuals whdvave been discriminated against because they are

“regarded as having . an actual or perceived physical or mental impairment whether or not the

& AlthoughWaldrip was decided prior to the ADAAA, it is relevant to the court’s analgsishe court in
Cardong upon which Mead relidseavily, goes tagyreat lengths to distinguidialdrip based on the facts
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impairment limits or is perceived to limit a major life activityl2 U.S.C. 88 12102(1)(C), 3(1)(A).
A person, however, is héregarded astlisabkd if his or her impairment is “transitory and minor.”
42 U.S.C. 88 12102(1)(C), 3(1)(BYA transitory impairment is an impairment with an actual or
expectd duration of 6 months or lessld.

Mead'’s alternative theorfpr establishing that he is disablagpears to be that at the time
Defendants fired him, they regarded him as having a physical impaima¢iihat he in fact had
such an impairment. Defendants contend that Mead has failed to establish that tesyaded’
as” having an impairment.

The recordn this case does not raisgenuine dispute of materitctas towhether Mead
was “regarded aglisabled.There is no evidence that DefendaresceivedMead as disabledn
his response to Defendants’ Motion fanr@nary lidgment, Mead asserts that Defendants are
“equitably estoppedffom claiming he does not have a protected disapditg that it “is apparent”
that Defendants “regarded” him as having a disability, because he wasatedrfor failing to
disclose a preexisting condition involving osteoarthritis in his hands on certain Medica
Examination ReportsSeePl.’s Summ. J. Resp. Br. 17-18 (Doc. 28). As Defendants note in their
reply brief, Mead was terminatdxbcause of hifilure to disclosénealth history information in
the Medical Examination Reports, which included the omission of various medicatiomskhe
and any impairment related to his hands. Terminatiotfialeifying work records by failingo
disclose medical history information wviolation of company policy is not a concession that an
employee has a “disability” as that term is defined utite Texas Labor Code and ADBecause
Meadcannot raise a genuine dispute of material &acto whether he was disabled‘oegarded
as disabled undesection 21.002(6) of the Texas Labor Caiehe ADA DefendantsMotion

for Summary ddgment orMead’s state law disability discrimination claim will be granted
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2. Motivating Factor

Even werethe courtto assumearguendo that Mead haestablished hiprima faciecase
of disability dscrimination,Defendants havset forth a legitimate, nondiscriminatory reason for
his dischargeandthere is simply insufficient evidence in the record to establish, or raise agenui
dispute oimaterialfact, that Defendants’ decision to terminate Mead’s employment was motivated
by his disability. Aside from his conclusive, speculative, and subjective belief, which is not
competent summary judgment evidenseg Forsyth@ndEason suprg Mead presentaothing
to support his claim of disability discriminatiorAccordingly, in addition to granting summary
judgment in favor of Defendants because Mead has failed to establish a primaaacief c
disability discrimination, even if he had, the court woudertheless grant Defendanksotion
for Summary Judgment because Mead has failed to raise a genuine disputziaf faet that his
disability was a motivating factor in Defendants’ decision to terminate his empibyme
IV.  Conclusion

For thereasons stated herein, the cagnénts in part anddenies in part Defendants’
Motion for Summary Judgme(iDoc. 25). Defendants’ Motion for Summary Judgmegtanted
with respect to Mead’s clairof interference under the FMLA aridr disability discrimination
under the Texas Labor Cadé&s Mead has failed to raise a genuine dispute of material fact as to
these claims, they ateerebydismissed with prejudice As genuine disputes of material fact
remain for trial with respect to &d’s FMLAdiscriminaton and retaliatiorclaims, Defendants’
Motion for Summary Judgment éenied as to these claims. The court will reset the trial of this

case and pretrial deadlines by separate order.

Memorandum Opinion and Order - Page 25



It is so orderedthis 9thday ofFebruary, 2018.

Sam A. Lindsay
United States District Judge
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