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INTHE UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

CLINTON MEAD,
Plaintiff,

V. Civil Action No. 3:16-CV-0791-L

LATTIMORE MATERIALS

COMPANY AND HOLCIM
LAFARGE,

w) W W W W W W W W W W

Defendans.

MEMORANDUM OPINION AND ORDER

Before the couris Defendants’ Second Matn for Summary Judgmefboc. 47), filed
April 16, 2018 After consideration of the motion, response, replgpendies record, and
applicable law, the coudenies Defendarg’ SecondMotion for Summary Judgment (Doc.)47
l. Background

The court has set out the relevant background facts and procebistary in a prior
memorandum opinion and order in this gaséich is incorporatedherein by reference as if
repeatedrerbatim. SeeMead v. Lattimore Materials Cp2018 WL 807032 (N.D. Tex. Feb. 9,
2018) (Lindsay, J.f*Mead I'). The court, therefore, will only set out a summary of the facts and
procedural history relevant to the pending motion.

This is an employment discrimination lawsuit brought by Plaintiff Cliddead (“Mead),
a cementruck driver,against his former employer, Lattimore Materials Company and Holcim
LaFarge (“Defendants In his FirstAmended ComplainiDoc. 12) Mead allegedliscrimination,
retaliation and interference claims under the Family Medical Leave Act of 1993,2€. § 2601

et seq (“FMLA”"); and (2) disability discrimination in violation &hapter 21 of the Texas Labor
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Code, Tex. Lab. Code Ann. § 21.0@1seq(West 2015). On March 17, 2017, Defendants filed
their motion for summary judgment seeking dismissal of all Mead’s clabng-ebruary 9, 2018,
the court issueds decision inMead | grantingin part aml denyingin part Defendants’ motign
anddismissing all claims except Mead’s FMLA retaliation and discriminati@msarising from

the termination of his employmeah September 18, 2015, after he took FMLA leaSee Mead

I, 2018 WL 807032, at *12.In denyingDefendants’ Motion for Summary Judgment on these
FMLA claims, the court stated: “Given the totality of the evidence, it is sufficigatde a genuine
dispute of material fact as to whether Mead’s FMpitected leave was a motivating factor in
Defendaits’ decision to terminate him.Id.

On March 2,2018, Defendastfiled aMotion for Reconsideration (Doc. }@sking the
court to reconsider its denial of their motion for summary judgmentMead's FMLA
discrimination and retaliation claims. In suppddgfendants arguethat the court erred in
applying the sacalled “mixedmotive” McDonnell Douglasurdenshifting framework(*mixed-
motive framework”)in analyzingMead’sclaims, rather than the traditiondicDonnell Douglas
burdenshifting framework. On March 6, 2018, the court issued an order denying Defendants’
motion. SeeOrder (Doc. 43). As a threshold mattiwe courtnoted that Defendants erroneously
sought relief undeFederal Rule ofCivil Procedure 59(e), rather than Federal Rule of Civil
Procedure 54(b), which govermghether acourt should reconsider its interlocutory ordétext,
the court explainethe basis foits application of the mixedotive frameworkin Mead t

In Defendants’ Motion for Summary Judgment, Defendants argued to the
court that they were entitled to summary judgment on Plaintiff's FMLA retahiatio

and discrimination claims under the traditiohtdDonnell Douglasurdenshifting

framework. SeeDefs.” Summ J. Br. 1415 (Doc. 26). Specifically, they argued

that: (1) Plaintiff failed to establish a prima facie violation of the FMLA; and (2)

even if he had, he failed to raise a genuine dispute of material fact thatiBef&

reasons for his terminatiavere a pretext for unlawful retaliation or discrimination.
See id. Notwithstanding Plaintiff's allegation in the complaint that discrimination
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and retaliation were “motivating factors” in his discharggeAm. Compl. 1 5.04),
Defendants did not addredise mixeemotive framework or the issue of whether
summary judgment was appropriate under a mixedive framework in their
motion for summary judgmentn their reply brief, and in response to Plaintiff's
argument in his response brief that the court should consider whether FMLA
discrimination and retaliation were motivating factors in his terminasieeR|.’s

Resp. 11 4.02, 4.12, 4.25, Defendants stated that the “motivating factor’ test
applies to ‘mixed motive’ cases and Plaintiff offers no explanation as to why th
test is applicable here. If an employee proves that discrimination was atmgtiva
factor in the employment decision then the burden shifts back to the employer to
prove that it would have made the same decision despite the discripinator
animus.” Defs.” Reply 4. Although recognizing that the burden of proof shifts
back to them under the final step of the mixextive framework, Defendants failed

to present any argument or marshal evidence to raise a genuine dispute of material
fact that, despite any alleged discriminatory or retaliatory animus, they would still
have fired Plaintiff for falsifying recordsAfter considering the pleadings, legal
arguments, and summary judgment record, the court concluded that the case
involved a mixed-motive claim, and analyzed it as such.

Id. at 24 (emphasis added) (footnote omitted).

In addition to rejecting Defendants’ challenge to its application of the rmpatve
framework to analyze the summary judgment evidgtheecourdeterminedhat, although
styledas a Motion for ReconsideratioBefendants’ motion, in actualityyasa second
motion for summary judgmentiled without leave of court, in which Defendants were
attempting to arguand present evidence, for the first time, that, even under a mixed
motive framework,they were entitled to summary judgmentSee id.at 3 note 1
(“Defendants never made any attempt to satisfy their burden of proof underahstdip
of the mixedmotive framework until their motion for reconsideration.”) To allow
Defendants an opportunity to brief this case under the miretlve framewerk, although
denying Defendants’ Motion for Reconsideratitre courtpermittedDefendants tdile a
motion showing good cause why leave should be granted to fdecand summary

judgmentmotion. Ultimately, with leave of couand absent any oppostidrom Mead

Memorandum Opinion and Order - Page 3



on April 16, 2018, Defendants filed their Second Motion for Summary Judgment, which
has been fully briefedSeePl.’s Resp. (Doc. 50); Defs.” Reply (Doc. 51).
. Motion for Summary Judgment Standard

Summary judgment shall be grantelden the record shows that there is no genuine dispute
as to any material fact and that the moving party is entitled to judgment as a matter Bethw
R. Civ. P. 56(a)Celotex Corp. v. Catretdd77 U.S. 317, 3235 (1986);Ragas v. Tennessee Gas
Pipdine Co, 136 F.3d 455, 458 (5th Cir. 1998). A dispute regarding a material fact is “genuine”
if the evidence is such that a reasonable jury could return a verféigbimof the nonmoving party.
Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). When ruling on a motion for summary
judgment, the court is required to view all facts and inferences in the light mostlite to the
nonmoving party and resolve all disputed facts in favor of the nonmoving fBotydreaux v.
Swift Transp. Co., Inc402 F.3d 536, 540 (5th Cir. 2005). Further, a court “may not make
credibility determinations or weigh the evidence” in ruling on a motion fomsary judgment.
Reeves v. Sanderson Plumbing Prods., B0 U.S. 133, 150 (2000)nderson477 U.S. at 2%

55.

Once the moving party has made an initial showing that there is no evidence to support the
nonmoving party’s case, the party opposing the motion must come forward with competent
summary judgment evidence of the existence of a genuine dispute of matdridMatsushita
Elec. Indus. Co. v. Zenith Radi475 U.S. 574, 586 (1986). On the other hand, “if the movant
bears the burden of proof on an issue, either because he is the plaintiff oefaadamut he is
asserting an affirmative defense, he must éstalbeyond peradventure all of the essential
elements of the claim or defense to warrant judgment in his faFamtenot v. Upjohn Cp780

F.2d 1190, 1194 (5th Cir. 1986) (emphasis in original). “[When] the record taken as a whole could
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not lead a radnal trier of fact to find for the nonmoving party, there is no ‘genuine [dispute] for
trial.” Matsushita 475 U.S. at 587citation omitted). Mere conclusory allegations are not
competent summary judgment evidence, and thus are insufficient to defeat a prosiamihary
judgment. Eason v. Thaler73 F.3d 1322, 1325 (5th Cir. 1996). Unsubstantiated assertions,
improbable inferences, and unsupported speculation are not competent summargnjudgm
evidence.See Forsyth v. Bayi9 F.3d 1527, 1533 (5th Cir. 1994).

The party opposing summary judgment is required to identify specific evidence in the
record and to articulate the precise manner in which that evidence suppartsgnislaim.Ragas
136 F.3d at 458. Rule 56 does not impose a duty on the court to “sift through the record in search
of evidence” to support the nonmovant’s opposition to the motion for summary judgohesée
also Skotak v. Tenneco Resins, 1863 F.2d 909, 91%6 & n.7 (5th Cir. 1992). “Only disputes
over facts thamight affect the outcome of the suit under the governing laws will properly preclude
the entry of summary judgment.Anderson 477 U.S. at 248. Disputed fact issues that are
“irrelevant and unnecessary” will not be considered by a court in ruling om@asty judgment
motion. Id. If the nonmoving party fails to make a showing sufficient to establish tséeare
of an element essential to its case and on which it will bear the burden of preaalf atitnmary
judgment must be grante@elotex 477 U.S. at 322-23.
1. Analysis

As previously stated, remming for trial are Mead’s FMLA retaliation and discrimination
claims arising from the termination of his employmert September 18, 2015, after he took
FMLA leave In support of their second summary judgment motion, Defendants argue that:

[B]ased on the undisputddcts, Plaintiffcannot establish a prima facie case of

unlawful discriminationor retaliation under the FMLA, and even if he could, he

cannot establish that Deferrda’ reasons for his discharge were a pretext for
unlawful discrimination/retaliation or that unlawful discrimination/retaliation were
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a mativating factor for Defendantsemployment decision. Accordinglynder
either test, Plaintiff'$irst Amended Compiat should be dismissed in its entirety
with prejudice.
Defs.” Second Mot. for Summ. J 2 (Doc. 4Mhe court adresses these arguments in turn.
A. Prima Facie Case
Defendants contend that they are entitled to summary judgment on Mesaxdisishation
andretaliation FMLA claims because f@led to establish hiprima facie casé. The courthas
already rejectethis argumentSeeMead | 2018 WL 807032, at *6. Further, the second summary
judgment motion was granted solely to allow Defendants an opportunity to introduce e\adenc
argumentfor the first time, to satisfy their burden of proof under the final step of the mixdise
framework—not to seek reconsideration of their previous unsuccessful argumentetdhtailed
to establish a prima facie case or that the court erred in using amotea frameworko analyze
the summary judgment evidenteAccordingly, hie court limis its analysisto Defendants’
argument that they have satisfied their burden under the third step of themuted framework
B. Mixed-Motive Framework and the FMLA
The FMLA entitles employees to take reasonable leave for medical reasons. 29 U.S.C. §
2601(b)(2). Additionally, the FMLA prohibits employers from “dischajigg] or in any other

manner discriminat[ing] against an individual for opposing any practice madefulilay the

act. Id. 8 2615(a)(2). “The Department of Labor has interpreted this statutory provision to forbid

! To establisha prima facie case of retaliatory discharde employee must show that (1) he engaged in a
protected activity, (2) the employersdharged himand (3) there is a causal link between the ptetkxtivity and
the dischargeRichardson v. Monitronicet’l, Inc., 434 F.3d 327, 332 (5th Cir. 2005) (citation omittedgfendants
unsuccessfullghallenged the third element of Mead’s prima facie caseMead | 2018 WL 807032, at *6.

2 Defendants’ misapprehensioegarding the scope of their second summary judgment mistibastrated in
their reply brief, in which they assert that “the issue presented in Defen&atondviotion for Summary Judgment
is whether [Mead’s] remaining claims for FMLA retaliation/discriminatghould be dismissed because [he] cannot
adduce proof sufficient to satisfy either the standiéc®onnell Douglagest or the mixednotive test.” Defs.’ Reply
2 (Doc. 51).
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employers from terminating employees fowvimg exercised or attempted to exercise FMLA
rights.” lon v. Chevron USA, Inc.731 F.3d 379, 389 (5th Cir. 2018iting 29 C.F.R.
§825.220(c)).

In Richardson v. Monitronics International, In&34 F.3d 327, 33@&th Cir. 2005), the
Fifth Circuit held that the mixethotive framework applies to FMLA claims in whicétaliatory
animus was a motivating factor an adverse employment actidfilo escape liability under this
framework, an employer must show that the retaliation was not therbcause of its action.”
lon, 731 F.3d at 389 (citinBichardson434 F.3d at 333). As stated by the Fifth Circuit:

To survive summary judgment under the mixedtive burdershifting
framework, an employee must first make a prima facie case of FMbBhatain.
Richardson434 F.3d at 333. The burden then shifts to the employer to articulate a
legitimate, nondiscriminatory reason for the adverse employment attiotf.the
employer carries this burden, the burden shifts once more to the employjt to
sufficient evidence to create a genuine issue of fact that the emplogason,
although true, is but one of the reasons for its conduct, another of which was
discriminationld. If an employee is successful in meeting the burden, an employer
may still escape liability, and have summary judgment granted in its favor, by
providing sufficient evidence to establish as a matter of law that it would have taken
the adverse employment action despite its retaliatory m&iebardson434 F.3d
at 336. “The employéss final burden ‘is effectively that of proving affirmative

3 The court recognizes that the Supreme Court has limited the appficaibilihe mixedmotive
framework in cases involving Title VIISee University of Texas Southwestern Med. Ctr. v. Nasgar
U.S. 338 (2013). The Fifth Circuit has not yet determiwbeéther the reasoning dfassarapplies to
FMLA retaliation cases.See Wheat v. FloridRarish Juvenile Justice Comm’811 F.3d 702, 706 (5th
Cir. 2016) (“Neither [the Fifth Circuit], nor the Supreme Court, thasided whether the heightened “but
for” causation standard required for Title VIl retaliation claims applids@gual force to FMLA retaliation
claims.”). Defendants make no argument thatNlagsardecision prevents a court from applying a mixed
motive analysis in an FMLA retaliation casé the absence of any argument or authority holding that
Nassarapplies to Mead’'s FMLA retaliation claims, the coumtkeeping with othedistrict courts in this
circuit, appies the mixedmotive standard.See e.g, Cathcart v. YP Advert. & Publ'g LLQ2017 WL
4298135, at *4 (N.D. Tex. Sept. 27, 2017) (Lynn, C.J.) (allowing plaintiff bringing FMLAa&tal claim
to proceed under mixeghotive standard because Fifth Circuit has not held otherwise and emploger fail
to argue otherwise@)Vojcik v. CostcaVholesale Corp.2015 WL 1511093, at *11, n.20 (N.D. Tepr. 2,
2015) (Fitzwater, J.) (assuminigat plaintiff bringing FMLA retaliation claim can proceed under mixed
motive standard because Fifth Circuit has not held otherwilsliis v. BDO USA, LLIR2014 WL 975706,
at * 6 (S.D. Tex. March 12, 2014) (applying mixebtive standard to FMLA case “until a higher court
says otherwise”).
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defense’” Id. at 333 (quotingMachinchick v. PB Power, Inc398 F.3d 345, 355
(5th Cir.2005)).

lon, 731 F.3cat 390.

In Mead | the court already concludatithe first step of the mixemotive frameworkhat
Mead had made out a prima facie case of FMLA retaliation/discrimination sufftoetefeat
Defendants’ Motion for Summarydgment.Mead | 2018 WL 807032, at *6. The court also
determinedat the seaad step of the mixedhotive framework thaDefendants had met their
burden of stating a legitimate, nondiscriminatory reason for Mead’s terampaamely, that he
violated company policy byafling to disclose a preexisting hand impairment and all his
medications on certain of his Medical Exam Reports, which omission constitlsggihg work
records a terminable offense under the “Employee Conduct and Disciplinary Actiondrsexti
the Lattimore Employee HandbooHKd. at *7. At the third stepf the mixedmotive framework,
the court concluded that, given the totality of the evidence, Mead had met his bliod&ering
sufficient evidence to create a genuidespute of material facthat Defendants’ stated
nondiscriminatory reason, although true, was only one reason for its conduct, ahetherho
was discrimination and retaliatidnld.

As Mead has ®t his burdenat the third step of the mixadotive test Defendantanay
still escape liability, and havummary judgment granted in thé&wvor, by providing sufficient
evidence to eshdish, as a matter of laythat theywould haveterminatedViead after his twenty

year career with them as a cement truck driver, despiterétairatory motiveRichardson 434

4 In addition to suspicious timing, the court also considered that (EnDafts required Mead to take multiple
and dyplicative medical examinations, notwithstanding that his previous icattifns had not yet expired; (2)
Defendants had no record of providing notice of his waldce injury to the Texas Workers’ Compensation
Commission, notwithstanding that they susphldim on August 31, 2015, for failure to report a wialated injury;

(3) based on advice from his physician, Mead believed his hand pain weaseportable impairment; (4) Defendants’
reasons for suspending him on August 31, 2015, and terminatinigvbimveeks later, are inconsistent; and (5) even
though Defendants had the ability to discipline him less severely, liose ¢o fire him for a first offense.
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F.3d at 333, 33don, 731 F.3d at 3920therwise stated, at this stepefBndantsmust provide
sufficient evidence to establishs a matter of law thatlespite any discriminatory animus, they
would still haveterminated Meadbor violating company policylon, 731 F.3d at 392. “Tik final
burden ‘is effectively that of proving an affirmative defensdd. at 392 (quotindRichardson

434 F.3d at 333). To satisfy this burden, Defendants rely on the same evidence that thedprese
in their first motion for summary judgment to support their argument that Mehdahed to
establish pretext under the traditionslcDonnell Douglasburdenshifting framework, an
argument the court rejecte8eeMead | 2018 WL 807032, at *7. In addition, Defendants submit
the Affidavit of Katina McintoshPefendants’ Human Resources Business Parnvies,testifies

that from the years 2006 through 2015, the year Defendants terminated Mead from his job of
twenty years as a Ready Mix concreteckrudriver, “six other Ready Mix Drivers were also
terminated for falsifying company recofd$ and“[ a] review of these employees’ files revealed
that none of them had requested FMLA leave.” Defs.” Second MSJa&42, Ex. 22 (MciIntosh

Aff. 1 4). Shealso testified that since she has been employed in human resources with Defendan
“termination has been the consequence for employees who falsify compeorgls’ and
“[p]rogressive discipline is not applied to violations of [Defendants’] policy pithg the
falsification of company records.Id. at 243 (Mcintosh Aff. | 6).

Drawing all reasonable inferences in favor of Mead the nonmoving partyand
considering thevidencepresented by Defendantssupport of their Second Motion for Summary
Judgmentjn conjunction with theevidence alreadgonsidered irMead | the court concludes
Defendants have failed to meet their burden at the third step of ttedmotive test of
establishingas a matter of laythat they would have terminated Med&ar violating company

policy despite their retaliatory motive. Defendants’ evidence that otherddruck drivers were
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terminated ovete years for falsifying recor@dsdhad notrequested FMLA leave, in cdyimation
with the other evidence in the summary judgment recordsidfinient to establish theyould
have fired Mead despite thetaliatory motive. This evidence does, however, cragtenuine
dispute of materidhactfor the jury ago Defendantsnotivation in terminating Mead, and whether
they would have terminatetlim for violating company policy despite their retaliatory motive.
Accordingly, the court will deny Defendan&écondviotion for Summary Judgment as to Mead'’s
FMLA discrimination and retaliation clain®s.
V.  Conclusion

For the reasons stated hereas, genuine disputes of material fact remain for trial with
respect to Mead’'s FMLA discrimination and retaliation claithg courtdenies Defendants’
Second Motion for Summary Judgment (Doc. 47).

It isso ordered this 14thday ofJune, 2018.

Sam A. Lindsay
United States District Judge

> The court determinghat, even applying the traditiondicDonnell Douglasurdenshifting framework, under
which the burden shifts back to Mead to show by a preponderance of the evidenbDefdndants’ articulated
legitimate nondiscriminatory reason for firing him was a pretext, Mesdprovided sufficient evidence to defeat
Defendants’ SeconBllotion for Summary JudgmenBee supraote 4.
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