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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

RELIANT PRO REHAB, LLC,
Plaintiff,

2 No. 3:16-CV-00920-M

BENJAMIN ATKINS, REMKO VAN DER

VOORDT, and THE REHAB
DEPARTMENT, LLC, ET AL.,

w W W W W W W W W W W

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court is the Motion to Dismiss faack of Personal Jurisdiction [ECF No. 7],
filed by Defendants Benjamin Atkins; Remko Van Der Voordt; the Rehab Department, LLC;
Traditions Senior Management, Inc.; and LA Management Holdings, LCC, (collectively, the
“Non-Nursing Home Defendants”), and the MottonDismiss Under Rule 19(b) or Transfer
Venue [ECF No. 10], filed by Defendar@stetourt Health Care, LLC; Chesapeake
Rehabilitation & Care Center, LLC; Essex Rel8aBare Center, LLC; Birdmont Health Care,
LLC; CPlace University SNF, LLC; CPlaceniberwood SNF, LLC; CPlace Springhill SNF,
LLC; CPlace Colonial RC, LLC; CPlace Forest Park SNF, LLC; CPlace Unity SNF, LLC; and
CPlace Baton Rouge SNF, LLC (collectively, the “Nursing Home Defendants”). After carefully
reviewing the motions, the Court determineast ihlacks personal jisdiction over the Non-
Nursing Home Defendants. Rather than dismistaftk of personal jurisdiction or failure to join
an indispensable party under Federal Rul€igil Procedure 19(b), the Court transfers this

action to the District Court fahe Middle District of Floridapursuant to 28 U.S.C. § 1406(a).
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I. FACTUAL BACKGROUND

The facts essential to resolving these Motionsiaten dispute. The sole plaintiff in this
case, Reliant Pro Rehab, is a limited liability company with its principal place of business in
Plano, Texas. Compl. {1 [EQ¥. 1]; ECF No. 14 Ex. 12 at 1. dhtiff's sole equity member
is Reliant Rehabilitation Holdings, Inc., a D&kre corporation with its principal place of
business in Texas. Compl. T 1. The sixteefedaants in this case cée divided into three
groups: (1) the Nursing Home Defiants; (2) entities that providenanagement services to the
Nursing Home Defendants, namely TraditionsiSeManagement, Inc., LA Management, Inc.,
and the chairman of Traditions and managdrAdManagement, Benjamin Atkins; and (3) a
company that provided physidhlerapy services to the Nursing Home Defendants, the Rehab
Department, LLC, and its president, Renvan der Voordt. ECF No. 8 at 6.

The Nursing Home Defendants consist of elewersing homes located either Virginia
or Louisiana. ECF No. 10 at 4-5. The Comglaifeges that the Nurgg Home Defendants are
owned by various limited liability companiasamely West Coast Commonwealth Partners,
LLC, Creative Care Resources, LLC, andéear, LLC. Compl. 1 7-17. The Complaint
alleges that these companies are all owneldTify Diversified California Holdings, LLC, whose
equity member is an individual who resides in Florith 7.

The Nursing Home Defendants are all mankigem Florida. ECF No. 10 at 13.
Traditions is incorporated in Nevada and headgued in Clearwater, Florida. ECF No. 7, EX.
A at 1 (Decl. of Traditions). LA Managementadimited liability company with its principal
place of business in Clearwater, Florida,odlLA Management's members are citizens of

Florida or Louisiana. ECF No. 7, Ex. B aflecl. of Benjamin Atkins on behalf of LA



Management). Atkins resides and works in iglar ECF No. 7, Ex. C at 1 (Decl. of Benjamin
Atkins).

The Rehab Department is a limited liggicompany organized under the laws of
Wyoming with its principal placef business in Florida. ECFAN7 Ex. D at 1 (Decl. of Remko
van der Voordt on behalf of the Rehab Departinefhe only member of the Rehab Department
is a citizen of Floridald. Van der Voordt, who resides and works in Florida, is the president
and CEO of the Rehab Departmeld.; ECF No. 7 Ex. E at 1 (Decl. &emko van der Voordt).

In 2012, Plaintiff entered into Therapy SeesrAgreements (the “Agreements”) with
each of the Nursing Home Defendants tovte physical therapy and rehabilitation
management services. Compl. 11 21-25. Employees of Traditions and LA Management
negotiated the terms of the Agreements with Efim Florida, on behalf of the Nursing Home
Defendants. ECF No. 7 Ex. 1 at 1. The Agreaserre signed in Florida by representatives of
the Nursing Home Defendants. ECF No. 1@;dCF No. 14 Exs. 1-11. The services under the
Agreements were performed at the premiseab@Nursing Home Defelants in Louisiana and
Virginia. Id. at 5. Billing and accounting servicessaciated with the services under the
Agreements were rendered in Floridd. at 7-8.

Each of the Agreements contained the folltg clause, hereinafter referred to as the
“forum selection clause”:

Controlling Law: The laws ofhe State of Texas shall govern this Agreement. Customer

hereby consents to the jurisdarti of the federal and state ctsuof the State of Texas for
purposes of any and all disputes that masean connection with this Agreement.

ECF No. 13 Ex. 1 1 15.ld. Ex. 2 1 15.bjd. Ex. 3 1 15.bjd. Ex. 4 § 15.bjd. Ex. 5 1 15.bjd.
Ex. 6 1 15.bjd. Ex. 7 1 15.bjd. Ex. 8 § 15.bjd. Ex. 9 T 15.bjd. Ex. 10 { 15.bid. Ex. 11
1 15.b.

The Agreements were amended @12, and again in May of 2015 (the “2015

Amendment”). ECF No. 8 at 8. Plaintiff and Traditions, on behalf of the Nursing Home
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Defendants, negotiated and signed the 2015 Amentchiméme Agreements in Florida. Compl.

1 29; ECF No. 7 Ex. 1 at 1. The 2015 Amendnstaites it was made “between Reliant Pro
Rehab, LLC, . . . and the Facilities, in each cagedibelow on Schedule B, collectively referred
to herein as (‘Customer’).” ECF No. 14 Ex. 12latSchedule B lists the facilities bound by the
terms of the 2015 Amendment and includesdleven Nursing Home Defendantd. at 2-3.

The signature page indicates that it wgsned “ON BEHALF OF CUSTOMER” by Traditions
and LA Managementld. at 4. Atkins signed for both entitiekd.

At some point following the 2015 Amendmentaditions sent notice to Plaintiff, on
behalf of the Nursing Home Defendants, teratiimg the Agreements effective on September 30,
2015. I1d. The Nursing Home Defendants entered mtav contracts with the Rehab Department
to provide physical therapy séres beginning on October 1, 2018l

[I.  PROCEDURAL BACKGROUND

On April 4, 2016, Plaintiff filed this suit @agnst the Nursing Hoe and Non-Nursing
Home Defendants, alleging breamhcontract, quantum meruit, fraudulent inducement, fraud,
and tortious interference with contractual relatiolts.{{ 26—37. Plaintiff claims that the
Defendants have breached the terms of the#&gents and owe Plaintiff money for services
rendered, and that they fraudulently inducealrRiff into making the 2015 Amendment to the
Agreements.ld. 1 26-33. Against the Rehab Departnaamd van der Voordt, Plaintiff also
alleges claims of tortious interference with g¢antual relations, specifically alleging that van
der Voordt performed an audit the relationship betweendtiff and the Nursing Home
Defendants, which led to the Nursing Homdddelants’ cancellation of the Agreements.

19 34-37.



On May 16, 2016, the Non-Nursing Home Dedants moved to dismiss the claims
against them for lack of personal jurisdicti®@CF No. 7]. On May 17, 2016, the Nursing Home
Defendants moved to dismiss the claims against them under Rule 19(b) or, in the alternative, to
transfer the case to the Tanipaision of the Middle Districof Florida [ECF No. 10].

(1. MOTION TO DISMISS FOR LACK OF PERSONAL JURISDICTION

The Non-Nursing Home Defendants move to dgsynclaiming that Plaintiff has failed to
make out a prima facie showing that TeRas personal jurisdicth over each Non-Nursing
Home Defendant. Plaintiff gues that the Non-Nursing Home Defendants are subject to
personal jurisdiction in Texas because theybaend by the forum seleoti clause contained in
the Agreements executed between Plaintiff twedNursing Home Defendsgs, and because the
Non-Nursing Home Defendants conti@d torts that they knew would cause harm in Texas. For
the following reasons, the Cowdncludes that it lacks persanurisdiction over the Non-

Nursing Home Defendants.

When a defendant challengesgmnal jurisdiction under Fedd Rule of Civil Procedure
12(b)(2), the plaintiff bears the burden ofédkfing] a prima facie showing that personal
jurisdiction is proper.”Monkton Ins. Servs., Ltd. v. Rittg68 F.3d 429, 431 (5th Cir. 2014)
(citing Luv N’ Care, Ltd. v. Insta-Mix, Inc438 F.3d 465, 469 (5th Cir. 2006)). The Court “must
accept the plaintiff’s uncontroverted allegations] aesolve in [its] favor all conflicts between
the facts contained in the parti@dfidavits and other documentationMonkton 768 F.3d at 431
(quotingRevell v. Lidoy317 F.3d 467, 469 (5th Cir. 2002)) émal quotation marks removed).
When the Court determines personal jurisdiction on affidavits and other similar written
materials, without a hearing, generally the il must satisfy onlya prima facie casel.atshaw

v. Johnston167 F.3d 208, 211 (5th Cir. 1999).



a. PERSONAL JURISDICTION ISRIPE FOR DETERMINATION

As a preliminary matter, Plaintiff argues thia¢ jurisdictional isses presented and the
merits of Plaintiff's claims are intertwinednétherefore the Court shalutefrain from making a
jurisdictional determinatin until after trial. E€ No. 13 at 5. The FlitCircuit has recognized
that when “the jurisdictional issue is intertwingdh the merits and therefore can be determined
based on jury fact findings,” it may be appropri@teleny a pretrial motion to dismiss for lack of
personal jurisdiction and insteadteienine jurisdiction at trialWalk Haydel & Assocs., Inc. v.
Coastal Power Prod. Cp517 F.3d 235, 241 (5th Cir. 2008). However, in cases applying this
standard, the party assertingigaiction must still present a prima facie showing of personal
jurisdiction, with all fctual conflicts resolvenh its favor, priorto proving contested
jurisdictional facts at trial by a preponderance of the evideBoawn v. Slenker220 F.3d 411,
418-19 (Fifth Cir. 2000). Plaintiff has not identdiéhe particular issudhat are intertwined
with jurisdiction, or any conteddefacts that shouldrevent the Court from determining personal
jurisdiction before trial. Acaalingly, Plaintiff must still presnt a prima facie case for personal
jurisdiction, and the Court thus proceeds viishconsideration ahe Non-Nursing Home
Defendants’ Motion to Dismiss faack of personigurisdiction.

b. FORUM SELECTION CLAUSE

Plaintiff argues that the foruselection clause within thgreements between Plaintiff
and the Nursing Home Defendants is enforceaphlenst the Non-NursjpHome Defendants.
Plaintiff admits that the Non-Nursing Home fBedants are not signatories to the Agreements,

but argues that Traditions, LA Management, arkirstare “inextricably intertwined” with the

L ECF No. 13 at 2. Although Traditions and LA Management signed the 2015 Amendment, the signature page
clearly indicates that theyggied in a representative capacity on bebfthe collective “Customer,” defined earlier
in the Amendment to include the Nursing Home Defendants. ECF No. 14 Ex. 12 at 1-4.
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Agreements so as to be bound by the forumcsiein clause contained within them. With
regards to the Rehab Department and varvderdt, Plaintiff argueshat these Defendants
“must or should have known that [the Agreets¢had a Texas forum[]selection clause.” ECF
No. 13 at 4.

A litigant may consent to personal jurisdictithmough a forum selection clause contained
in a contract, so long as the contract has Ity negotiated and is not unreasonable and
unjust. M/S Bremen v. Zapata Off-Shore C&07 U.S. 1, 15 (1972%ee also Ins. Corp. of
Ireland, Ltd. v. Compagnie des Bauxites de Guyidéé U.S. 694, 703—-05 (1982) (“Because the
defense of personal jurisdiction is a persorgitriit may be waived by consent . . . .").
“Ordinary principles of contract and agerday may be called upon to bind a non-signatory to
an agreement whose terms have not clearly doneBadas S.A.P.I.C. v. Gov't of Turkn45
F.3d 347, 356 (5th Cir. 2003). In a line of casassadering the enforceability of a contractual
arbitration clause to a non-sigosgy, the Fifth Circuit has regmized six theories for binding a
non-signatory: (a) incorpation by references; (b) assumpti¢c), agency; (d) veil-piercing /
alter ago; (e) estoppeand (f) third party beneficiary theoryd. The Fifth Circuit has
subsequently applied the line @dses invoking these theoriesatoontract’s forum selection
clause.Hellenic Inv. Fund, Inc. v. Det Norske Veritd$4 F.3d 517 (5th Cir. 2006) (holding
that a non-signatory to a coatt was bound by the contract’sdm selection clause based on
estoppel)Compana LLC v. Mondial Assistance SA8. 3:07-cv-1293, 2008 WL 190522, at *3
(N.D. Tex. Jan. 23, 2008).

If the forum selection clause in the Agreements applies to the Non-Nursing Home

Defendant applies, this Court has personasgliction by consent; theause expressly provides



for “consent[] to the jurisdiction of the federal and state court of the State of Texas” to resolve
disputes associated with the Agreemeiiitsy, ECF No. 13 Ex. 1 1 15.b.

However, the Plaintiff has failed to show thia¢ forum selection clause applies to the
Non-Nursing Home Defendants. Further, witlgard to the Rehab Department and van der
Voordt, Plaintiff has asserted only that th@sfendants knew of the forum selection clause.
The Court finds the argument that they laoeind by it unpersuasive. Knowledge of a forum
selection clause is not one of the theories found by the Fifth Caguaitbasis to bind a non-
signatory to a contract, andaiitiff cites no case law to sup binding a non-signatory to a
contract based upon mere knowledge of a claostamed within that aatract. Plaintiff has
argued no other basis for using the forum selectianse to confer personakisdiction over the
Rehab Department and van der Voordt, and aceglylithe Court finds that the forum selection
clause does not apply these two Defendants.

Plaintiff claims that a non-signatory may lbeund to a forum selgon clause “if it is
closely related to or inextricbintertwined with the transaohn,” and that, in this case,
Traditions, LA Management, and s are “inextricablyntertwined” with the Agreements and
thus are bound on what is apparentlyeatoppel theory. ECF No. 13 at 2.

The Fifth Circuit recognizes two theoriesastoppel to bind a nonparty to a contract’s
forum selection clauseCompana2008 WL 190522, at *4The first of these, on which Plaintiff
seemingly relies, is called an “intertwinelhims theory” of equitable estoppdridas 345 F.3d
at 360—61. This theory can be used to enforamn@ract provision, such as a forum selection or
arbitration clause, against a signatory whercthens are “so intertwined with and dependent on
the [contract] that the . . . agreement witthie [contract] should be given effeciGrigson v.

Creative Arts Agency L.L.C210 F.3d 524, 528-29 (5th Cir. 20@Diternal quotation marks



omitted). However, the intertwined claim&thny of estoppel applies only to preversignatory
from avoiding the forum selection clause whara-signatorybrings claims that are
intertwined with the agreemethe signatory has signe@ridas, 345 F.3d at 361. Here,
Plaintiff, a signatory to the Agreements wiktie Nursing Home Defendants, is attempting to
enforce the forum selection clause againstitions, LA Management, and Atkins, non-
signatories, and accordingly, the intertwinedratheory of estoppel does not apply.

The second theory of estoppel recognizethieyrifth Circuit is “direct benefits” or
“direct benefit” estoppel, which permits a signattoya contract to enforce a contract provision
against a non-signatoryCompana 2008 WL 190522, at *4. “Diredienefits estoppel applies
when a non-signatory ‘knowingkxploits the agreement comaig the arbitration clause.”
Bridas 345 F.3d at 361-62 (quotifgl. DuPont de Nemours & Co. v. Rhone Poulenc Fiber &
Resin Intermediates, S.A.369 F.3d 187, 199 (3d Cir. 2001)). r&t benefits estoppel has been
used by the Fifth Circuit to bind a non-signattwmya contract’'s forum selection clauddellenic
464 F.3d at 520. “Direct-benefit estoppel ‘invdsjenon-signatories who, during the life of the
contract, have embraced the contract despite tiogi-signatory status but then, during litigation,
attempt to repudiate the arbitration clausdd” at 517-18 (quotin@uPont 269 F.3d at 200).

“A non-signatory can ‘embrace’ a contract . . . in two ways: (1) by knowingly seeking and
obtaining ‘direct benefits’ from that contract; @) by seeking to enforce the terms of that
contract or asserting claintisat must be determined byfeeence to that contract.Noble
Drilling Servs., Inc. v. Certex USA, In620 F.3d 469, 473 (5th Cir. 2010).

Here, the Non-Nursing Home Defendadtsnot assert claims premised upon the
Agreements; to invoke direct benefits estoppe@tdfore, Plaintiff has the burden to show that

the non-signatories to the Agreements—Ttrads, LA Management, and Atkins—knowingly



sought and obtained direct benefits froraiftiff's Agreements with the Nursing Home
Defendants.

Plaintiff has neither argued that this form of estoppel applies, nor provided an indication
of any direct benefit that Traditions, Lilanagement, and Atkins received under the
Agreements. To bind the non-signatories ®ftirum selection clause contained in the
Agreements, Plaintiff must demonstrate sosed and substantial benefit that these parties
received under the AgreementSee, e.gHellenig 464 F.3d at 518-19 (finding that a non-
signatory ship purchasbkenefited from a contract betweeslap classification society and the
ship’s seller, because the contract providedafolassification that the ship could operate in
commerce)Quality Custom Rail & M&l, LLC v. Travelers Cas. & Sur. Co. of AlNo. 3:13-
cv-3587, 2014 WL 840046, at *3 (N.D. Tex. Mar2014) (finding a non-signatory to a surety
bond bound by the forum selection clause conththerein, where the bond served as an
inducement upon which the non-signatory retethegin work on a construction project);
Bancroft Life & Cas., Ltd. v. FFD Res. Il, L|.884 F. Supp. 2d 535, 549-50 (S.D. Tex. 2012)
(finding that direct benefits estoppel appliedenta non-signatory to an insurance policy sought
and obtained insurance coage under the policyyVood v. PennTex Res., L,.B58 F. Supp. 2d
355, 36573 (S.D. Tex. 2006) (citing cases). Becawsntf has not identified any such direct
benefits received, the Court finds that direct benefits estalmesl not apply to this case.

The Court finds that Plaintiff has not carriggsiburden to show that the forum selection
clause supports suit agairise Non-Nursing Home Defielants in this forum.

c. MINIMUM CONTACTS
Plaintiff also maintains that there is netheless jurisdiction over the Non-Nursing Home

Defendants, because they purposefully direatvities towards Texas, and the current
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litigation stems from thasactivities. A federal districtotirt may exercise personal jurisdiction
over a nonresident defendant if (1) the long-arnustaif the forum state paits the exercise of
personal jurisdiction over the def#ant; and (2) the exercisesafch jurisdiction by the forum

state is consistent with due process under the United States Constitdtiddecause “[t]he

Texas long-arm statute extends to the limits of the Constitution,” only the second prong of the
test is at issueStroman Realty, Inc. v. An28 F.3d 382, 385 (5th Cir. 2008).

There are two categories of persguailsdiction, general and specifiaimler AG v.
Bauman 134 S. Ct. 746, 754 (2014). General jurigdit exists when a foreign corporation’s
“affiliations with the State are soontinuous and systematic’ asrender them essentially at
home in the forum State.Goodyear Dunlop Tires Operations, S.A. v. Bro@éd U.S. 915, 919
(2011) (citingInt’l Shoe Co. v. Washingtp26 U.S. 310, 317 (1945)). The Supreme Court
cautions against “exorbitant exer@sg all-purpose jurisdiction.’Daimler, 134 S. Ct. at 754;
see also New World Int'l, Inc. v. Ford Global Tecido. 3:15-cv-1121, 2016 WL 1059608, at
*2 (N.D. Tex. Mar. 16, 2016) Daimler makes clear that, in all bexceptional circumstances,
[a defendant] is only subject torgral jurisdiction where it is gorporated and headquartered.”).
For a court to exercise specific jurisdiction omaronresident who has rminsented to suit, the
nonresident must have contacts wiib forum state that “arise froom are directly related to the
cause of action.'Marathon Oil Co. v. A.G. Ruhrga$82 F.3d 291, 295 (5th Cir. 1999) (citing
Helicopteros Nacionales de Colombia, S.A. v. H&6 U.S. 408, 414 (1984)).

Under either a specific or general jurisdiction analysis, however, “the constitutional
touchstone remains whether the defendant pufpibsestablished ‘minimum contacts' in the
forum [s]tate.” Burger KingCorp. v. Rudzewi¢z71 U.S. 462, 474 (1985). Minimum contacts

must be met as to each defendaé®e¢e Rush v. Savchuld4 U.S. 320, 331-32 (1980). The
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“purposeful availment” requirement of the mmmim contacts inquiry “enses that a defendant
will not be haled into a jurisdiction solely as a result of ‘random,’ ‘fortuitous,’ or ‘attenuated’
contacts . . . or of the hulateral activity of another partyr a third person.”ld. at 475 (citations
omitted). A plaintiff must establish a substahtonnection between the nonresident defendant
and the forum stateJones v. Petty-Ray Geophysical, Geosource, 93¢l F.2d 1061, 1068 n.9
(5th Cir. 1992)Bearry v. Beech Aircraf€orp., 818 F.2d 370, 374 (5th Cir. 1987).

A court must consider all factors wheraking the purposeful availment inquiry: “no
single factor, particularly the numbeir contacts, is determinative Stuart v. Spademaid72
F.2d 1185, 1192 (5th Cir. 1985). “[W]hether thenmmum contacts are sufficient to justify
subjection of the non-resident to suit in tbeum is determined not on a mechanical and
guantitative test, but rather under the particular facts upoyquidéy and nature of the activity
with relation to the forum state Miss. Interstate Express, Inc. v. Transpo, J681 F.2d 1003,
1006 (5th Cir. 1982)ee also Coats v. Penrod Drilling Corp.F.3d 877, 884 (5th Cir. 1993).
If the plaintiff successfully shows that thefeledants contesting pensal jurisdiction have
minimum contacts with Texas that relate to mtifi’'s claims, the burden then shifts to the
defendants to show thatesxising jurisdiction would banfair or unreasonableseiferth v.
Helicopteros Atuneros, Inc472 F.3d 266, 271 (5th Cir. 2006). In considering whether
exercising jurisdiction would offentraditional notions of fair @y and substantial justice,” the
court examines (1) the burden on the defendamttesting jurisdiction; (2Jexas’s interests; (3)
the plaintiff's interest in obtaing convenient, effective relief; (4) the judiciary’s interest in
efficiently resolving controverss; and (5) Texas’s interdastfurthering important social

policies. World-Wide Volkswagen Corp. v. Woodsé#4 U.S. 286, 292 (1980).
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i. TRADITIONS, LA MANAGEMENT, AND ATKINS

Plaintiff alleges that the Non-Nursing ke Defendants committed torts that were
directed towards Texas, and the current litigastems from those activities. Specifically,
Plaintiff maintains that Traditions, LA Managent, and Atkins fraudahtly induced Plaintiff
into entering into the 2015 Amendment. Because the 2015 Amendment states that Plaintiff's
principal place of business is in Texas, Pl#fiatigues, it was foresedalto these Defendants
that a tort injury in Texas could result fronethallegedly tortious conat associated with the
2015 Amendment.

With respect to personal juristion, the first issue for angis is whether Defendants’
contacts with Texas allow the Court to eotee personal jurisdiction over them. “When a
nonresident defendant commits a tweithin the state, or an aotitside the state that causes
tortious injury within the stat, that tortious conduct amosrtb sufficient minimum contacts
with the state by the defendant to constitutignprmit courts within that state, including
federal courts, to exercise personal adjudicativiediction over the tortfeasor and the causes of
actions arising from its offenses or quasi-offenséauidry v. U.S. Tobacco Co., Ind.88 F.3d
619, 628 (5th Cir. 1999). Furthermore, “[efvan act done outside the state that has
consequences or effects within the state wificias a basis for jurisdiction in a suit arising
from those consequences if the effects ar@ssly harmful and were intended or highly likely
to follow from the nonresident defendant’s condudt? However, “[floreseeable injury alone
is not sufficient to confer specific jurisdiction, absent the direction of specific acts toward the
forum.” McFadin v. Gerber587 F.3d 753, 762 (5th Cir. 2009) (quotiien Air Alaska, Inc. v.

Brandt 195 F.3d 208, 212 (5th Cir. 1999) (internal quotation marks omitted)).
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Plaintiff maintains that Traditions, LA Megement, and Atkins fraudulently induced
Plaintiff, a Texas resident, to enter into the 28bh%ndment, and that anjury in Texas was a
foreseeable, logical, and naturasult. The Court is unconvinced that these actions alone suffice
to subject these Defendants taqmal jurisdiction in TexasTraditions, LA Management, and
Atkins’ actions of negotiatinthe 2015 Amendment on behalftbe Nursing Home Defendants
do not appear to have been directed towardssTexany manner. Plaintiff has alleged no facts
or indication that any fraud associateith the adoption of the 2015 Amendment was
specifically directed towards Texasconcerned assets and activiiie3 exas, or statements and
misrepresentations made in Texas. Norndeimeetings, negotiations, or drafting associated
with the 2015 Amendment took plaiceTexas. It contains noference to Texas other than the
recitation of Plaintiff's address in Plano, TeXa¥he 2015 Amendment concerns Plaintiff's
Agreements with the Nursing Home Defendaalisof which are nursingomes located outside
of Texas. The services to be performed ukde Agreements and the subsequent amendment
were to take place outside of Texas at the premises of the Nursing Home Defendants.

In the record before the Court, the onbnoection between Texas and this case is that
Plaintiff is a Texas company. The fact thandy have been foreseeable to Traditions, LA
Management, and Atkins that finaalcinjury to Plaintiff in Texasould result from their actions
associated with the 2015 Amendment is insufficterestablish the minmium contacts necessary
for specific jurisdiction.McFadin 587 F.3d at 762. Because the Plaintiff provides no other

grounds for exercising personal jurisdiction over Traditions, LA Management, and Atkins, the

2 Plaintiff does not allege that Traditions, LA Management, and Atkins are subject to personal jurisdiction in Texas
because they facilitated the 2015 Ameedin Even if it had, the law is clear that a defendant does not establish
minimum contacts with a forum merely by entering into a contract with a resident of a foreniviteadin, 587

F.3d at 760.
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Court concludes that Plaintiff has not carnmiscburden for making a prima facie case that
personal jurisdiction over thesi@ee Defendants is proper.
ii. THE REHAB DEPARTMENT AND VAN DER VOORDT

With regards to the other two Non-NursiHgme Defendants, Plaintiff argues that the
Rehab Department and van der Voordt intentlgnaterfered with the Agreements, and through
that interference they “ost or should have known that Plaintiff’'s principal place of business was
in Texas because they were retained to audihffféss compliance with the contracts at issue in
the lawsuit.” ECF No. 13 at 5. To succeed oraanclfor tortious interference with a contract, a
plaintiff must show that it had\alid contract with which the dendant intentionally interfered,
and that the interference proximatejused actual damage or lo8tnaru v. Ford Motor Co.

84 S.W.3d 198, 207 (Tex. 2002). HePdaintiff claims that vamler Voordt and the Rehab
Department tortiously interfered with the Agreents between Plaintiff and the Nursing Home
Defendants by conducting an audit, allegedlshaut Plaintiff’'s pernmssion or involvement,
which led to the cancellation of the Agreements between Plaintiff and the Nursing Home
Defendants. Compl. 11 34-37.

Even taking these allegations as true,Gloart finds these activities insufficient to
establish minimum contacts with Texas. Rifficlaims only that the Rehab Department and
van der Voordt knew that Plaiffts principal place of businessiis Texas. Plaintiff does not
claim that the alleged interference—the audit—happen Texas, or that van der Voordt or the
Rehab Department directed their activities towardxas specifically. Nor are there any claims
that van der Voordt or any other representadivihe Rehab Department traveled to Texas,

obtained materials from Texas, or even contactdividuals in Texas to fadiate the audit. On

15



the contrary, the Complaint ingdites that the alledeortious conduct took place in Floriéla.
Although the effects of the tootis interference may have spd to Texas through financial
injury to Plaintiff, “[floreseeableénjury alone is not sufficient toonfer specific jurisdiction.”
McFadin 587 F.3d at 762. “Accordingly, a court does have specifipersonal jurisdiction
over a defendant alleged to have tortiously ieted with a contract, where that interference
happened outside of the forum stat&dirchild v. Barot 946 F. Supp. 2d 573, 581 (N.D. Tex.
2013) (Lynn, J.). Here, Plaintiff bdailed to plead that the acsmprising tortious interference
occurred in, or were directed at, Texa$u3, even assuming theitin of the allegations,

Plaintiff has not established minimum contactpled a prima facie case for asserting personal
jurisdiction over the Rehab Depaent or van der Voordt.

For the foregoing reasons, the Court conclullasit lacks personal jurisdiction over the
Non-Nursing Home Defendants. Howevethea than dismiss the claims against the
Non-Nursing Home Defendants, t@eurt transfers this action to the Middle District of Florida
for the reasons discussed below. The Motiobigmiss for want opersonal jurisdiction is
thereforeDENIED.

V. MOTION TO DISMISSUNDER RULE 19(b) OR,
INTHE ALTERNATIVE, TO TRANSFER

The Nursing Home Defendants seek to dsnthe claims pending against them for
failure to join an indispensable party under FatRule of Civil Procedure 19(b) or, in the
alternative, to transfehe case to the Middle District of Fload Plaintiff argues that the Nursing
Home Defendants’ Motion to Dismiss under Rulet}9¢ premature, and that the Nursing Home

Defendants are bound by the forum selection claoséined in the Agreements and have not

3 “When Plaintiff's audit team arrived in Florida for the joint audit, Defendants informed Plaintifiadh&emko
van der Voordt had conducted a unilateral audit, (b) thé¢ gaidit had been canceled, and (c) they were terminating
their contracts with Plaintiff.” Compl.  35.
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met their burden for proving a venue transferr the reasons explained below, the Court grants
the Nursing Home Defendantstainative Motion to Transférenue and denies the Nursing
Home Defendants’ Motion to Bimiss pursuant to Rule 19(b).
a. VENUE
i. LEGAL STANDARD
The general federal venue statute provides:
(b) A civil action may be brought in—
(1) a judicial district in which any defenalaresides, if all defendants are residents
of the State in which #hdistrict is located,;
(2) a judicial district in which a substantial part of the events or omissions giving
rise to the claim occurred, arsubstantial part of progg that is the subject of
the action is situated; or
(3) if there is no district in which aaction may otherwise be brought as provided

in this section, any judiciaistrict in which ay defendant is subject to the court's
personal jurisdiction witlhespect to such action.

28 U.S.C. § 1391(b).

A defendant that is an entity with the capatd sue and be sued in its common name
under applicable law, whether incorporated or aball be deemed to reside in any judicial
district in which such defendaist subject to the cotis personal jurisdiction with respect to the
civil action in question.d. § 1391(c)(2).

When a case is filed in an improper veitugould be dismissed unless it is in the
interests of justice to transfereticase to another proper venle. 8 1406(a). The Fifth Circuit
has recognized that 8§ 1406 alloasransfer of venue “wheregliirst forum chosen is improper
due to the existence of some obstacle todidation on the meritsfhcluding the lack of
personal jurisdictionHerman v. Cataphora, Inc730 F.3d 460, 466 (5th Cir. 2013). Upon a
finding that it lacks pemnal jurisdiction, a distet court can correctly cite § 1406(a) for the
authority to transfer a case ifigtin the interest of justiceld. “The language of § 1406(a) is

amply broad enough to authorize the transferasies, however wrongetiplaintiff may have
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been in filing his case as to venue, whethercourt in which it wa filed had personal
jurisdiction over the defendants or notGoldlawr, Inc. v. Heiman369 U.S. 463, 466 (1962).
Courts “generally prefearansfer to dismissal.Wolf Network, LLC v. AML Diagnostics, Inc.

No. 3-15-cv-3797, 2016 WL 1357742, at *3 (N.D. TAypr. 5, 2016). Once venue is challenged
under § 1406 by a defendant, the burden is on thetilao prove that venue is proper in the
judicial district in whch the action was broughtnt’l Truck & Engine Corp. v. Quintan&59 F.
Supp. 2d 553, 558 (N.D. Tex. 2003).

If venue is proper, the court may also, “[flor the conveniari¢be parties and
witnesses” and in “the interest of justice,” traarghe case to any disttiin which the case could
have been brought under 28 U.S.C. § 1391. 28 U&1@04(a). In deciding whether to transfer
under 8§ 1404(a), the Court hdmsoad discretion[.]” In re Volkswagen of Am., In&45 F.3d
304, 311 (5th Cir. 2008) (en bancy@lkswagen I1. However, the Fifth Circuit requires courts
to consider a variety of private and publiteirest factors in makinie transfer decisionAction
Indus., Inc. v. U.S. Fid. & Guar. G858 F.3d 337, 340 (5th Cir. 2004ge also City of Clinton,
Ark. v. Pilgrim's Pride Corp.No. 4:09—CV-386, 2009 WL 48844341,*2 (N.D. Tex. Dec. 17,
2009). The private interest factors include: 1ig relative ease of access to sources of proof;
(2) the availability of cmpulsory process to secure the attrak of witnesses; (3) the cost of
attendance for willing witnesseand (4) all other practical problems that make trial of a case
easy, expeditious and inexpensivén're Volkswagen A&71 F.3d 201, 203 (5th Cir. 2004)
(“Volkswagen”). The public interest factors arg§1) the administrative difficulties flowing
from court congestion; (2) the local intereshaving localized interestiecided at home; (3) the
familiarity of the forum with the law that Wigovern the case; and (4) the avoidance of

unnecessary problems of conflict of laws [or in] the application of foreign l&v. Fifth
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Circuit precedent clarifies that the plaintiffeace of venue is not astinct factor in the
8 1404(a) analysis, but “when ttransferee venue is not clearhore convenient than the venue
chosen by the plaintiff, the plaiffts choice should be respectedvolkswagen 11545 F.3d at
314-15.

A mandatory forum selection cla@ requires thatlditigation be conduted in a specified
forum. UNC Lear Servs., Inc. v. Kingdom of Saudi Arabi@l F.3d 210, 219 (5th Cir. 2009).
To be considered mandatory, the clause ‘trgosbeyond establishing that a particular forum
will have jurisdiction and must clearly demonstrétte parties’ intent to make that jurisdiction
exclusive.” Id. In contrast, a permissive forum selentclause, often described as a “consent to
jurisdiction” clause, authorizes venue idesignated forum but does not prohibit litigation
elsewhere. Wright, Miller, & CoopeFederal Practice and Procedu&3803.1, at 123-28 (3d
ed. 2007)LeBlanc v. C.R. England, In@61 F. Supp. 2d 819, 828 (N.D. Tex. 200M)n
Graffenreid v. Craig246 F. Supp. 2d 553, 561 (N.D. Tex. 2008Jhether venue is “wrong” or
“improper” depends exclusively on whether tloait in which the case was brought satisfies the
requirements of federal venue lgwsespective of any forum sel@mt clause that may apply in
the case Atl. Marine Const. Co., Inc. v. U.S. Dist. CqukB4 S. Ct. 568, 578 (2013).

ii. THE NORTHERN DISTRICT OF TEXASISAN
IMPROPER VENUE

The Nursing Home Defendants challenge veinube Northern District of Texas as
improper because none of the Defendants are rasidé Texas and Plaintiff's Texas residence
is insufficient to establish proper venue. Pldimtiaintains that this digtt is a proper venue
under 8§ 1391(b)(2) because “Plaintiff's principéce of business is here” and “a substantial
part of the events and omissions giving rise to Plaintiff's claims occurred in this district and

division.” Compl. § 20; ECF No. 15 at 3. Fhat, Plaintiff argues that the Nursing Home
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Defendants are subject to the forgelection clause in the Aggments, which provides consents
to the jurisdiction of federal courts in TexaSCF No. 15 at 1. For the following reasons, the
Court determines that venue is not prapahe Northern District of Texas.

Plaintiff's reliance on the Agreements’ forum selection clause is misplaced. As
discussed, the forum selectiomase only applies to the NungiHome Defendants, and is not
binding on the Non-Nursing Home Defendarf&irthermore, the clause does not clearly
demonstrate the parties’ agreement that jurisdiction in Texas is excl@®ieNC Lear Servs.
581 F.3d at 219. Rather, the clause is pesive and provides that each Nursing Home
Defendant “consents to the jurisdiction of the fatland state courts tiie State of Texas.”

ECF No. 13 Ex. 1 1 15.b. Thisacise merely authorizes sagainst the Nursing Home
Defendants in Texas, but does not prohibit thelsing litigated elsewdre. Furthermore,
whether or not venue is proper in the NorthBrstrict of Texas depends entirely on whether the
requirements of 8§ 1391(b) are satisfiadd not the forum selection clausktl. Marine Const.

Co, 134 S. Ct. at 578. The Court recognizes Yieatuie under § 1391(b)(3) can be proper in any
district in which any defendaig subject to the court’s monal jurisdiction. However,

8 1391(b)(3) applies only if there no district for which venue is proper under § 1391(b)(1) and
(2). As will be discussed further below, theutt has determined that the Northern, Middle, and
Southern Districts of Florida are proper veswuader § 1391(b)(1) and)(&and accordingly the
fact that this Court has persdnarisdiction over some Defendarissirrelevant for determining
proper venue.

Plaintiff maintains that the Northern Distriof Texas is a proper venue because a
substantial part of the eventwigig rise to the claim occurred fiee specifically, that Plaintiff's

principal place of business is located in thgniit. Generally, a platiff's residence is an
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irrelevant consideration idetermining proper venuesee28 U.S.C. § 1391(b)Plaintiff has
provided no authority for its conclusion that Ptdfis principal place of business qualifies as a
place where a “substantial part of the eventsingj rise to the claim occurred. Furthermore,
Plaintiff has not identified any ent or omission associated withe cause of action that took
place in the Northern District dfexas, other than Plaintiff’s clai without any support, that its
principal place of business is hére.

The Court gives Plaintiff's choice of forulittle weight in its analysis. Plaintiff has
failed to identify any meaningful connection betwdeis litigation and th&lorthern District of
Texas. The Agreements forming the basis oflthgation were not draéd or signed here, and
the alleged tortious interference and frauduieducement associatedth the 2015 Amendment
did not take place here, but in Florida. The m&wcontracted for in the Agreements took place
outside of Texas, and accordingly, so did any breach in providing those services. None of the
Defendants reside in this digttilet alone this state. Phaiff has identified no relevant
witnesses in this district, nany other reason for the Courtdonclude that venue in the
Northern District of Texas is appropriatAccordingly, this is an improper venue.

iii. TRANSFER OF VENUE

The Court lacks personal jadiction over the Non-Nursingome Defendants, and venue

is improper in the Northern District of Texa&ll that remains is to determine whether the Court

should dismiss or transfer thetian. Defendants argue that, iretimterests of jstice, the case

4 The civil cover sheet that Plaintiff filed in this law suit identified Plaintiff's county of residence as Collin County,
which is located in the Eastern Distrof Texas. However, in its Raspse to the Nursing Home Defendants’

Motion to Dismiss, Plaintiff clamns that its “principal place of business iséhand this forum hae public interest in
adjudicating a dispute involving one of @srporate citizens.” ECF No. 15 at Blaintiff providesno evidence that

its principal place of business istime Northern District of Texas.
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should be transferred to the MiddDestrict of Florida. Plainff contends that Defendants have
not met their burden to show that a venue transfer is warranted.

Transfer is generally preferable to dismissalk]l the factors in this case weigh heavily
toward transfer Wolf Network 2016 WL 1357742, at *3. When venue is improper, a court may,
in the interest of justice, tramsfthe case to “any district or dsion in which it could have been
brought.” 28 U.S.C. § 1406(a). Under the gehesaue statute, venue is proper in a judicial
district in which any of the sixteen Defendantsides if the Defendantseaall residents of the
state in which that district is located, or a judiclagtrict in which a substdial part of the events
or omissions giving riseo the claim occurredld. 8 1391(b)(1)—(2).

Venue is proper in any district in Florid@he Non-Nursing Home Defendants are all
residents of Florida. The record before tlwi@ indicates that the Msing Home Defendants all
have sufficient contacts with Florida so as t@aklsh personal jurisdion. Specifically, the
Nursing Home Defendants are all managed fRdamida by Traditions or LA Management,
representatives of the Nursing Home Defendaaigeled to Florida to enter into contracts
negotiated by Traditions and LA Managementthe Nursing Home Dendants’ behalf, and
billing and accounting servicésr the Nursing Home Defendanunder the Agreements were
rendered in Florida. Furthermore, the Nurdttagme Defendants consentpersonal jurisdiction
in Florida. ECF No. 10 at 12. The NurgiHome Defendants are accordingly subject to
personal jurisdiction in Florida, and are thusmed residents of Fliola under § 1391(c)(2).
The record before the Court also indicates thatbatantial part of the evengiving rise to the
claim occurred in the Florida; specifioglthe negotiations, driig, and signing of the
Agreements and the 2015 Amendment all took pgaderaditions’ headquarters in Clearwater,

Florida, which is located in the Middle Distriat Florida. The Nursing Home Defendants have
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requested transfer to the Tanipaision of the Middle District ofFlorida. ECF No. 10 at 1.

The Tampa Division includes Pinellas Courthg county in which the Non-Nursing Home
Defendants reside. Transferring ttase to that division will pertthe case to be tried once,
with all Defendants present, and awbogly the Court finds that it is in the interests of justice to
transfer the case as requested.

V. CONCLUSION

Based on the foregoing, although the Court detegsihat it lacks peonal jurisdiction
over the Non-Nursing Home Defendants, rathantto dismiss the case for lack of personal
jurisdiction or failure to joiran indispensable party under Fedl&ale of Civil Procedure 19(b),
the Court hereby transfers this action to the Qis@iourt for the Middldistrict of Florida,
pursuant to 28 U.S.C. § 1406(a). All atielief not specifially granted iDENIED. The Court
ORDERS that this case be transferred to the United States District Court for the Middle District
of Florida, Tampa Division.

SO ORDERED.

November 28, 2016.

RBARA M. G. LKNN dJ
fEF JUDGE
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