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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

STEVE WESLEY CULVER and CASSIE 8§
CHARLENE CULVER,

8

§

Plaintiffs, 8

§

V. 8

§ No. 3:16-cv-01055-M
UNITED COMMERCE CENTERS, INC., 8

NEW WORLD INTERNATIONAL, INC., 8

and NATIONAL AUTO PARTS, INC., 8

8
Defendants. 8

MEMORANDUM OPINION AND ORDER

Before the Court is Defendants’ Motion tosiiss for Failure to State a Claim [ECF No.
10]. For the reasons stated below, the MotidBRANTED IN PART andDENIED IN
PART.

l. BACKGROUND

On April 19, 2016, Plaintiffs Steve Wesley Cehand his wife, Cassie Charlene Culver,
filed suit against Mr. Culver’s former emplay&nited Commerce Centers, Inc. (“UCC”), as
well as the sponsors of their medli insurance plan, New World Imtational, Inc. (“NWI”), and
National Auto Parts, Inc. (“NAP”). In Ma2013, Steve Culver developed Hepatitis C and
cirrhosis of the liver, which required subsiahtreatment. The paes agree that over $300,000
was paid in medical expenses for Mr. Culgeer the course of two years. According to
Plaintiffs’ First Amended Complaint [ECF No.,JJCC terminated Mr. Quer’'s employment so
it could stop paying for his medical expensedarthe medical insurance plan; UCC claims it
terminated him for theft. Mr. Culver furthelfeges he was illegally denied continuing medical

coverage and denies UCGHBegation that he was terminated foeft. Plaintiffs also claim that
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Mrs. Culver was not given timely notice ofrhrgght to elect contiuing coverage under the
medical insurance plan, and that UCC forced ®ulver into a separation agreement releasing
all claims by him. Plaintiffs sue for slanddyress, and violations tfhe Employee Retirement
Income Security Act (‘ERISA”), the Consoéted Omnibus Budget Reconciliation Act of 1985
(“COBRA"), and the Age Discrimination in Empyment Act (“ADEA”). Defendants have filed
a Motion to Dismiss under FederallRwf Civil Procedure 12(b)(6).

1. LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismiagpleading must contain “a short and plain
statement of the claim showing that the pleadentgled to relief.” Fed. R. Civ. P. 8(a)(2). The
pleading standard in Rule 8 doeot require “detailed factuallegations,” but it does demand
more than an unadorned accusatilevoid of factual supporshcroft v. Igbal556 U.S. 662,
678 (2009) While a court must accept all of the plaffgi allegations as true, it is not bound to
accept as true “a legal conclusiorucbed as a factual allegationd. at 678-79 (quotingell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)). To survive a motion to dismiss, a complaint
must contain sufficient factual matter, accepted as tougtate a claim to lief that is plausible
on its face. Twombly,550 U.S. at 570. Where the facts do not permit the Court to infer more
than the mere possibility of misconduct, the complaint hagpstbshort of showing that the
pleader is plausibly entitled telief. Fed. R. Civ. P. 8(a)(2bal, 556 U.S. at 678—79. The
Court may consider documents attached to orpurated in the complaint in deciding a motion

to dismiss. Tellabs, Inc. v. Makor Issues & Rights, Lt651 U.S. 308, 322 (2007).



1. ANALYSIS
A. ERISA CLAIM

Plaintiffs’ First Amended Complaint suffiently alleges facts to state a claim under
ERISA. The first cause of action alleges th&C violated § 510 dERISA, which provides:

“It shall be unlawful for any persado discharge, fine, suspend, ekmhscipline, or discriminate
against a participant or beneficiary for exergysany right to which hes entitled under the
provisions of an employee benefit plan, this suptdra ... or for the purpose of interfering with
the attainment of any right to which sysfrticipant may become entitled under the pfan.”

An employee bringing a 8 510 ERISA claim makbw: prohibited adverse action by the
employer, taken for the purpose of interferinghvany right to which the employee is or may
become entitled to under the plaBodine v. EmpCas Co. 352 F.3d 245, 250 (5th Cir. 2003).
A violation of § 510 requires a spic intent to discriminate Matassarin v. Lynchl74 F.3d
549, 569 (5th Cir. 1999).

Plaintiffs’ First Amended Complaint describiests that, if proven, auld be sufficient to
make gorima faciecase that Mr. Culver was terminatecialer to interfere with his right to
continued medical coverage. He alleges bafinning in July 2015, after paying substantial
amounts attributable to his medical conditiof§C was unwilling to continue to pay such
medical expenses. Mr. Culver alleges ti&@C, NWI, and NAP met with UCC'’s insurance
broker to discuss the medical insurance plan thatthey asked questions about Mr. Culver’'s
medical condition and treatment, and inquired hiogy could obtain reimbursement for medical

expenses the plan had paid on his behalf. ifdi@ance broker allegedly told Defendants that

1 Section 510 of ERISA is codified at 29 U.S.C. § 1140.
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the questions about Mr. Culver were improped #r. Culver claims he was then terminated
and deprived of continuing mediaaverage. First Am. Compl. 1 8.

In a motion to dismiss, the Court acceptékt plaintiff's well-pleaded facts as true,
viewing them in the light most favorable to the plainti¥artin K. Eby Constr. Co. v. DaRrea
Rapid Transit 369 F.3d 464, 467 (5th Cir. 2004). Here, Kulver has sufficiently pleaded a
prohibited adverse action by l@mployer to interfere with Riright to continuing medical
coverage. Plaintiffs’ allegations about aeting between Defendants and UCC'’s insurance
broker support Plaintiffs’ claim that the purposf his termination was to end his medical
benefits. The meeting also suppdhs contention that UCC had aesfic intent to discriminate
against Mr. Culver, as requirég 8§ 510 of ERISA. Therefor@Jaintiffs have sufficiently
pleaded that UCC violated 29 U.S.C. § 1144 Befendants’ Motion t®ismiss Plaintiffs’
ERISA claim, along with court castind attorney’s fees, thusH&ENIED .2

With respect to Mr. Culver’s claims undeRISA for reinstatement, back pay, front pay,
and prejudgment interest, a successful pliimtay only recover “appropriate equitable relief”
under ERISA. 29 U.S.C. § 1132(a)(3). Theme Court has interpreted “appropriate
equitable relief” to include “those categories of relief that, traditionally speaikingp¢ior to the
merger of law and equity) wetgpically available in equity.”CIGNA Corp. v. Amargb63 U.S.
421, 439 (2011) (citinGereboff v. Mid Atlantic Medical Servicég,7 U.S. 356, 361) (2006)).
Neither the Supreme Court nor thiéth Circuit have addressed efner or not reinstatement is
an equitable remedy. However, a number of isotinat have decideddhssue have concluded

that reinstatement is arfo of equitable relief.

2|f Plaintiffs prevail on their ERISAlaim, attorney’s fees ancourt costs could be recovered under 29 U.S.C.
§ 1132(g)(1).

3 Eichorn v. AT&T Corp.484 F.3d 644, 656 (3d Cir. 2008¢hwartz v. Gregorid5 F.3d 1017, 1023 (6th Cir.
1995);Sorensen v. FedEx Kinko's Office & Print Servs.,,INo. CIV.A. SAO6CA416-FB, 2006 WL 3779783, at

4



The Supreme Court has left open the polsilthat equitable remedies under ERISA
include those available under Title V8luch as back pay and front payreat-W. Life & Annuity
Ins. Co. v. Knudsqrb34 U.S. 204, 218 n.4 (2002). Monetaryefehat is ircidental to or
intertwined with injunctiveelief may be equitableChauffeurs, Teamsters & Helpers, Local No.
391 v. Terry494 U.S. 558, 571 (1990). Several courtgehaeld that back and front pay are
forms of equitable relief, while bers have treated them as itgjoie only where a plaintiff also
seeks reinstatemeht.

Here, Mr. Culver’s request for back paygrit pay, and prejudgment interest could be
incidental to and intertwined with his recgiéor reinstatement. The Court therefDeNIES
Defendants’ motion as to Plaintiffs’ back p&ynt pay, and prejudgment interest claims under
ERISA.

B. COBRA CLAIMS

Plaintiffs’ First Amended Complaint alleges facts sufficient to support their claims under
COBRA. Plaintiffs make three COBRA clainfgst, that Defendats violated COBRA by
denying Mr. Culver continuing medical covgeaafter December 31, 2015, despite his timely

election to continue coverage and his makinglynpayments; second, thaefendants violated

*3 (W.D. Tex. Oct. 19, 2006)landa v. Video Monthly L.PNo. CIV.A.H-05-3951, 2006 WL 6584608, at *2 (S.D.
Tex. Jan. 26, 2006Nlichaelis v. Deluxe Fin. Servs., Indlo. CIV.A. 05-2351-KHV, 2006 WL 27210, at *2 (D.
Kan. Jan. 5, 2006).

4 The Sixth Circuit has held that back pay and front pay are equitable renSatiesrtz v. Gregoréd5 F.3d 1017,

1022 (6th Cir. 1995). The Second Circuit has held that back pay is an equitable rgametherg v. KPMG Peat

Marwick, 111 F.3d 331, 336 (2d Cir. 1997). The Tenth Circuit has held that back pay is a legal remedy, but may be
considered equitable if intertwined with or incidental to reinstatervitiéap v. McDonnelDouglas Corp,. 368

F.3d 1246, 1255 (10th Cir. 2004). The Third Circuit has held that prejudgment interest is an equitable remedy.
Skretvedt v. E.I. DuPont De Nemous32 F.3d 193, 209 (3d Cir. 2004). Several district courts have also held back
pay and front pay may be equitable remedlaada v. Video Monthly L.PNo. CIV.A.H-05-3951, 2006 WL

6584608, at *2 (S.D. Tex. Jan. 26, 2006) (citing cases).
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COBRA by not giving Mrs. Culvetimely notice of her right to ett; and third, that Defendants
violated COBRA by not giving Mrs. Culvéie opportunity to continue coverage.

COBRA requires that “the plan sponsor &ach group health plan shall provide, in
accordance with this part, that each qualifieddfeiary who would lose coverage under the
plan as a result of a qualifying event is entitl&uler the plan, to elect, within the election
period, continuation coverage under the plan.”U29.C. § 1161(a). Aqualified beneficiary”
includes the spouse of a covered employeeig/ladeneficiary under a group health pléoh. at
1167(3)(A)(1). A “qualifying event” includethe termination of the covered employee’s
employment other than by reasonsath employee’s gross miscondulct. § 1163(2). The
election period begins when the gfyang event terminates coveraged lasts at least 60 days.
Id. 8 1165(a)(1). Inthe casétermination, the employe@mder a plan must notify the
administrator “within 30 dgs of the date of the qualifying ent,” and the “administrator of the
plan shall notify any qualified beneficiary thfeir rights” under COBRAwithin 14 days of the
date on which the admstrator is notified.”ld. § 1166(a)—(c).

Mr. Culver alleges he was terminated opt8enber 20, 2015. He disputes that he was
terminated for theft. First Am. Compl. 1 9. Elaims he received a notice of his right to
continue coverage under the medical insuranae, @lected to continumverage, and provided
UCC with premium payments for coveradd. § 11. UCC allegedly failed to negotiate his
payments and refused to accept another check for covdrhgele pleaded that his termination
was a qualifying event, that he received notichisfCOBRA rights from the administrator of
the plan, that he timely elected continuing coverage that he was denied continuing coverage.
Mr. Culver thus adequately alleges facts to swphis claim that Deferahts violated 29 U.S.C.

§ 1161(a).



Plaintiffs also allege suffient facts to support Mrs. C@wvs COBRA claims. The First
Amended Complaint alleges she is the spouseaaivered employee under a group health plan,
making her a qualified beneficiarfirst Am. Compl. 1 1, 5. Pl4iffs allege Mr. Culver was
terminated on September 20, 2015, thereby triggeMrs. Culver’s notice and election rights
under 8 1165(a)(1) and 8§ 1166. Plaintiffs allBgdendants did not provide her timely notice of
her right to elect under thegsl and denied her the opportunity to continue coveriet 19—
20. Therefore, Plaintiffs have sufficienfyeaded all three of their COBRA claims, and
Defendants’ Motion to DismisBlaintiffs’ COBRA claims iDENIED.

C. ADEA WAIVER CLAIM

Plaintiffs allege facts suffient to state a claim that Mr. Culver’s separation agreement
violated the waiver provisioof the ADEA. The ADEA states: “An individual may not waive
any right or claim under this apter unless the waives knowing and voluntary.” 29 U.S.C. §
626(f)(1). A waiver is not voluary unless “the individual is giwea period of at least 21 days
within which to consider the agreement.” 2BLlC. § 626(f)(1)(F)(i). Mr. Culver alleges UCC
did not provide him 21 days to consider the ®ofthe separation agreement, which included a
release of Mr. Culver's ADEA claims. First Aldompl. § 10. Mr. Culver has sufficiently
pleaded that the release clauséhe separation agreementdlaited the waiver provision.
Defendants’ Motion to Dismiss Plaifis’ ADEA waiver claim is thuDENIED.

Although Mr. Culver successfully allegesthihe separation agreement improperly
waived his right to bring an ADEA claim,ig unclear to the Court what ADEA claim Mr.
Culver is making. Plaintiffs should repleadhin twenty-one days to describe any ADEA

violation about which he is rking claims against Defendants.



D. DURESSCLAIM

Plaintiffs’ First Amended Complaint does rallege facts sufficient to support an
economic duress claim under Texas law. Mirv€ualleges the release in his separation
agreement with UCC is void and unenforcedideause UCC pressured him to execute the
agreement, and that UCC made false misreprasamtdo induce him to execute it. Mr. Culver
states he executed the agreement in resporssetopressure, due teshhigh medical costs and
fear that UCC would press criminal charges against him. First Am. Compl. § 10.

A plaintiff is must satisfydur elements to state a etabf economic duress under Texas
law: (1) a threat to do something that theetiening party has nogal right to do; (2) a
fraudulent deception; (3) the threatened condisamminent and destroys a person’s free will
without adequate means of protent and (4) the claimant’s financial distress was caused by the
party accused of duresbicCallum Highlands, Ltd. v. Was@apital Dus, Inc.66 F.3d 89, 92
(5th Cir. 1995) (citingsSimpson v. MBank Dallas, N,A24 S.W.2d 102 (Tex. App.—Dallas
1987, writ ref'd n.r.e.))see also Herndon v. First Nat. Bank of TuB82 S.W.2d 396, 400 (Tex.
App.—Amarillo 1991, writ deniedrequiring an economic duress claim to be sufficiently
plead).

Mr. Culver does not allege facts thapgport the first element of economic duress,
because he does not allege that Defendants made any threats to him. The First Amended
Complaint refers to negotiations between Mulver and UCC, where Mr. Culver sought an
agreement that UCC would not oppose his seelitemployment benefits and would not assert
theft charges against him, in exchange forclwine would release his claims. First Am.
Compl. 7 10. Inthe end, both parties appeduaie gained some benefit from the settlement

agreement. The mere fact that a person enteraisettlement agreement “with reluctance, or as



a result of the pressure of business cirstamces, financial embarrassment, or economic
necessity, does not, of itself, constitute business compulsiecooomic duress invalidating the
contract.” First Texas Sav. Ass'n of Dallas v. Dicker Ctr., 1881 S.W.2d 179, 186 (Tex.
App.—Tyler 1982n0 writ). For these reasons, DefendaiMstion to Dismiss Plaintiffs’ duress
claim isGRANTED.
E. SLANDER CLAIM

Plaintiffs’ First Amended Complaint allegescts sufficient to state a claim for slander
per se. In Texas, slander per se includes “imputation of a crifleer Sys. Int'l, Inc. v. Roehrs
470 F.3d 1150, 1161 (5th Cir. 2006) (citiBgay v. HEB Food Store No, 941 S.W.2d 327, 329
(Tex. App.—Corpus Christi 1997, writ denied)). Mr.I@r alleges that ithe presence of other
persons, Joseph Tsali, in the course and scopis employment with UCC, falsely accused Mr.
Culver of committing theft, which is a crime umdgection 31 of the Texas Penal Code. First
Am. Compl.  12. Defendants’ Motion to Dim® Plaintiffs’ slandeclaim is therefore

DENIED.

V. CONCLUSION

Because Plaintiffs allege facts suffici¢atstate a claim under ERISA, COBRA, and for
an invalid ADEA waiver and for slander per, beit not for economic duress or otherwise under
the ADEA, the Motion iSSRANTED IN PART andDENIED IN PART. The Court will
permit Plaintiffs to amend and replead adtio Culver’'s economic duress and any other ADEA
claim within twenty-one days.

SO ORDERED.

October 24, 20186. %& f(

BARA M. G. L‘(NN
IfEF JUDGE




