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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

SECURITIES AND EXCHANGE 8§
COMMISSION,

Plaintiff,
VS.

CHRISTOPHER A. FAULKNER, et al., 8§

8

8§

)

8 Civil Action No. 3:16-CV-1735-D
8

8

)

Defendants. §

MEMORANDUM OPINION
AND ORDER

m

The court-appointe temporar receive (“Receiver” move: to hold defendants

Christopher A. Faulkner (“Faulkner”Breitling Oil & Gas Corporatiol (“BOG”), and
Breitling Energy Corporation (‘BECC’ and nonparties Carole Faulkner, Esquire (“Carole”)
(Faulkner’« mother) Breitling Royaltie: Corporatior (“‘BRC”),* anc U.S Progerty
Investments Inc. (“USPI”) in civil contemg for violating three couri orders the Augus 14,
2017 ordel appointing¢a temporary receiver (“August 14 Receivership Ordéng,August
14, 2017 order freezing defendardssets (“August 14 Asset Freeze Order”) (collectively,
the “August 14 Orders”), and the Septembe2Z8,7 order appointingtemporary receiver
(“September 25 Receixghip Order”). Following an evidentiahearing the courifinds by

cleal ard convincing evidence that Faulknemhated the August 14 Orders and the

Septembe 25 Receivershi Order thaiBECCancBOG violatecthe Augus 14 Ordersthat

'BRC is referre to in the court's show caus: order: as “Breitling Royalty
Corporatiol.”
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BRC knowingly aidec anc abetter Faulkne in violating the Augus 14 Orders anc that
Carole and USPI knowingly @ed and abetted Faulkner wiolating the September 25
Receivership Order. The court therefore holds FaulBECC,BOG, Carole BRC, and
USPI (collectively “respondents unles: the contex otherwistrequires in civil contempt
to the extent set forth in this memorandum opinion and order and otherwise denies the
Receiver’s motions.
I

In 2016 the U.S. Securities and Exchange Commission (“SEC”) filed this lawsuit
against Faulkner, BECC, Jeremy S. Wagers, Judson F. Hoover, Parker R. Hallam
(“Hallam™), Joseph Simo, Dustin Michael Miller Rodriguez (“Miller”), Beth C. Handkins,
Gilbert Steedley, BOG, Crude Energy, LLC (“Crude”), and Patriot Energy, Inc. (“Pafriot”).
The SEC alleges that, since 2011, Faulkner adddefendants have orchestrated a massive
scheme to defraud investors in Faulkner’s oil and gas companies of approximately $80
million. According to the SEC, in carrying aiis scheme, Faulkner and other defendants
violated 8§ 17(a) of the Securities Act of3® 8§ 10(b) of the Securities Exchange Act of
1934, and SEC Rule 10b-5, promulgated thereunder. BRC—a corporation that the SEC
alleges Faulkner, Hallam, and Miller each own one-third apiece—is designated as a “Related
Entity” in the complaint and first amended complaint.

In 2017 the SEC filed a motion for a preliminary injunctier, partetemporary

°The SEC also sued Tamra M. Freedman and Jetmir Ahmedi as relief defendants.
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restraining order, asset freeze, appointment of a receiver to conserve the assets of Faulkner,
BECC, and BOG (collectively, the “Receivership Defendants”), and other ancillary relief
(including a sworn accounting, document preservation, and expedited discovery). The SEC
alleged that, after it filed suit, the Receivership Defendemt$inued to defraud investors
out of an additional $110,000 in oil and gmeduction revenueOn August 14, 2017 the
court entered théugust 14 Orders, appointing a tempoyareceiver and granting a
temporary restraining order and asset freederorThe court allowetthe parties to submit
additional briefing regarding the remaeng relief that the SEC requested.
The August 14 Orders pertained to the®&eership Assets, which at the time were

limited to

all oil-and-gas related assetsn any form or of any kind

whatsoever—owned controlled, possessed, or managed, directly

or indirectly, by DefendantShristopher A. Faulkner, [BOG],

and [BECC], including all oil-ad-gas related revenue from oil-

and-gas operators or others palgao any of the Receivership

Defendants, and all odnd-gas assets held in the name of any

of the Receivership Defendants.
Aug. 14 Receivership Order at 1-2. Undeese orders, all Receivership Assets were
“frozen until further order of this Court,” aridll persons and entities with direct or indirect
control over any of the Receivership Asseother than the Receiver, [were] hereby
restrained and enjoined frodirectly transferring, . . . secnegj, diverting, [or] rerouting . . .

such assets.1d. at 2. The August 14 Reeeirship Order further dected all persons and

entities with control of the Receivership Asgettirn over all suchssets and related books,



records, and accounts$d. at 4. The August 1@rders also allowed the Receiver to take
possession of the Receivership Defendanisape mailbox located in Colleyville, Texas
(the “Colleyville Mailbox™), and barred thedgeivership Defendants from “open[ing] a new
mailbox, or tak[ing] any steps . . . to reeemail in contravention of this Orderld. at 5-6.

On September 5, 2017 the Riree filed his first motiorto show cause, seeking to
hold the Receivership Bendants and nonparticCarole anc BRC in civil contempt for
violating the August 14 Orders. The Receiver hstsgroups of violabns. He first alleges
that the Receivership Defendamind Carole deliberatelprcealed attempts—before and
after entry of the August 14 Orders—to dirgetceivership Defendasitmail away from the
Colleyville Mailbox to a different privatenailbox located in Grapevine, Texas (the
“Grapevine Mailbox”). The Receiver alleges that this conduct violated the August 14
Orders’ asset freeze, mail, and interference provisions. He also maintains that the
Receivership Defendants failed to turn overdh@nd gas relatedsaets of BRC, failed to
make corporate representatives availableafomterview with the Receiver, and failed to
turn over mail addressed to tReceivership Defendants. &liReceiver alleges that this
conduct violated August 14 Ordéceoperation, mail, and turover provisions. The court
entered a show cause order on September 6, 2017.

On September 25, 2017, after all partied e opportunity to submit briefing on the
SEC'’s additional requested relief, the coasuied the September 25 Receivership Order.

This order expands the scope of Receiveralsgets from only those related to oil and gas



activities to “all assets—in any form a@f any kind whatsoever—owned, controlled,
managed, or possessed by [trex&vership Defendants], directly indirectly.” Sept. 25
Receivership Order at 1. The Receivership Estate collectively consists of

all Receivership Assets, including, but not limited to, monies,

funds, securities, credits, effects, goods, chattels, lands,

premises, leases, claims, righdad other assets, together with

allrents, profits, dividends, interest, or other income attributable

thereto, of whatever kinds, that the Receivership Defendants

own, possess, have a beneficiéémest in, or control directly or

indirectly.
Id. at 3. The September 25 Receivership Order

restrained and enjoined [all igens with direct or indirect

control over any Receership Assets receiving notice of the

order] from directly or indectly taking any action . . . that

would . . . A. interfere with the Receiver's efforts to take

control, possession or managemarany Receivership Assets;

... B. hinder, obstruct or otheise interfere with the Receiver

in the performance of his duties; . or, D. interfere with or

harass the Receiver . . ..
Id. at 2-3.

On October 22, 2017 the Receiver movedntend the court’s prior order to show
cause, now alleging that Faulkreard Carole should be heldaivil contempt for violating
the September 25 Receivershiglénr. The Receiver contendatiraulkner and Carole have
taken numerous actions tornceal the sum of $210,000 from the Receiver. The Receiver
maintains that this money peesents part of the proceeds from Faulkner’'s sale of a

technology company—RackAlley, LLC (“Rackay”)—of which he was a partial owner.

The court entered a second shcause order on October 23, 2017.
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On November 30, 2017 the Receiver agaaved to amend the court’s prior order
to show cause. He allegedathin addition to the aforeentioned conductCarole and an
additional nonparty, USPI, filed a lawsuit agsti the Receiver in d#ornia state court
without leave of this court.The Receiver contends thaidlviolates the September 25
Receivership Order and that Carole andPUshould be held in civil contempt.

Respondents oppose the Receiver's madiod amended motionsThe court has
conducted an evidentiary hearing and now enters its ruling.

Il

To prove that Faulkner, BECC, and BO®&osld be held in @il contempt, the
Receiver “must establish byear and convincing evidence that (1) a court order was in
effect, (2) the order required specifieshduct by the respondent, and (3) the respondent
failed to comply withthe court’s order.”United States v. City of Jackson, Mjs69 F.3d
727, 731 (5th Cir. 2004). “The contemptuous@dineed not be willl so long as the
contemnor actually failed to comply with the court’s ordefAimn. Airlines, Inc. v. Allied
Pilots Ass’'n 228 F.3d 574, 581 (5th Cir. 2000) (citiNngRB v. Trailways, In¢1013, 1017
(5th Cir. 1984)). “[l]n civil contempt proceedings the questiis not one of intent but
whether the alleged contemnors haweenplied with the court’s order.Jim Walter Res.,
Inc. v. Int’'l Union, United Mine Workers of An609 F.2d 165, 168 (5th Cir. 1980) (quoting
United States v. Ros&43 F. Supp. 496, 499 (S.D.N.Y. 1965‘Good faith is not a defense

to a civil contempt; the question is whethex #ieged contemnor complied with the court’s



order.” Chao v. Transocean Offshoi@&/6 F.3d 725, 728 (5th CR002). These principles
of intent apply to Faulkner, BEC@nd BOG, as defendants imsthction, but not to Carole,
BRC, and USPI, who are nongizs. Nonparties may also be held in civil contempt, but
they must act with actual notice of the dtaiorder and knowingly diand abet another in
violating the orderSee NLRB v. Laborers’ IhtUnion of N. Am., AFL-CI0882 F.2d 949,
954 (5th Cir. 1989)Waffenschmidtv. Mackay63 F.2d 711, 714 (5tir. 1985). “Although
good faith is not a defense taigil contempt order, good faiik relevant to whether a non-
party knowingly aided or abetted another in a&twlg a court order."Whitcraft v. Brown
570 F.3d 268, 272 (5th Cir. 2009) (citiMgaffenschmidt763 F.2d at 726).
In the contempt context, “clear and convincing evidence” is

that weight of proof which prodes in the mind of the trier of

fact a firm belief or conviction ae the truth of the allegations

ought to be established, evidenso clear, direct, weighty and

convincing as to enable the fact finder to come to a clear

conviction, without hagancy, of the truth of the precise facts of

the case.
Travelhost, Inc. v. Blandfor®8 F.3d 958, 961 (5th Cir. 1996hternal quotation marks
omitted) (quotingn re Medrang 956 F.2d 101, 102 (5th Cit992) (adopting in contempt

context definition of clear armbnvincing evidence used in attorney disbarment proceeding).



11
The court begins by examining the glel conduct surrounding the Colleyville and
Grapevine mailboxes.
A
The Receiver maintains that Faulkn®ECC, BOG, and Carole deliberately
concealed the fact that, before the August 14 Qndtere entered, thénad effected changes
of addresses for the Receivership Defenslamil from the Colleyville Mailbox to the
Grapevine Mailbox; that Faulknand BRC effected a changkaddress after the August
14 Orders were entered for oil and gas paynmer8&C; and that Carole attempted to access
the Grapevine Mailbox and mail related to the Receivership Assetshaté&ugust 14
Orders were entered and tReceiver made multiple demantdsturn over Receivership
Assets and records related to BRC. The Recaiontends that thisonduct violated the
asset freeze, mail, and interferepeevisions of the August 14 Orders.
Respondents contend that their conduct dog¢svarrant holding them in contempt.
They posit that the August 14 dars are vague as to whatheey apply to BRC and BRC'’s
assets. Faulkner maintains that becatis® August 14 Orders are not clear and
unambiguous, he cannot be held in conteimptiverting BRC’s mail. Similarly, Carole
asserts that she interpreted the August 14 iGrienot apply to BR®r its assets. She
contends that, because her interpretatios wmiade in goodaith, she cannot be held in

contempt.



B

The Asset Freeze Provision of the AugustQrdlers states that “all Receivership
Assets are frozen until further order of t@isurt.” Aug. 14 Redgership Order at 2.This
provision enjoins anyone with direct or inglit control over such assets from “receiving,
changing selling, pledgg, assigning, secreting, diweg, rerouting, liquidating, or
otherwise disposing of or viitlrawing such assets,” and di®that they “relinquish such
possession, custody, or control to the Receivek. The Asset Freeze specifically includes
“oil-and-gas production kenue checks or proceeds i fossession or control of any of
the Receivership defendantdd. at 2-3.

The August 14 Orders also authorize Receiver “to tak@nmediate possession,
custody and control of [th€olleyville Mailbox] and all dber private mail boxes and post-
office boxes that have received oil-and-gas revamtiee name, on behalf, or for the benefit
of any of the Receivership Bandants since April 1, 20161d. at 5. The Receiver is further

authorized to open all mail received by these mailbokksThe August 14 Orders instruct

3The August 14 Orders define Receivership Assets as

all oil-and-gas related assets—in any form or of any kind
whatsoever—owned controlled, possessed, or managed, directly
or indirectly, by Defendants [Faulkner], [BOG], and [BECC],
including all oil-and-gas related revenue from oil-and-gas
operators or other payable to any of the Receivership
Defendants, and all oil-and-gas assets held in the name of any of
the Receivership Defendants.

Aug. 14 Receivership Order at 1-2.



that the “Receivership Defendants shall notroa@ew mailbox, or k& any steps or make
any arrangements to receive maitontravention of this Order.1d. at 6.

The Interference provisions of the August Orders prohibit the Receivership
Defendants and all persons receiving noticehaf order from “interfer[ing] with the
Receiver’s efforts to take control, possesswmanagement of any Receivership Assets”;
“destroying or altering records arformation”; or “interfer[ng] with or harrass[ing] the
Receiver.” Id. at 7-8.

C

The court first addisses Faulkner’s condutfThe evidence presented at the hearing
establishes that, after the court entereddingust 14 Orders, Faulknattempted to change
the address at which BRC would receive oil and gas revenues. The day after the court
entered the August 14 Orders, Faulkner emailethgl of address forms to an oil and gas
producer, Chesapeake Energy (“CGife=ake”). That same ddw also mailed these forms
to Chesapeake’s Revenue Distribution pBement. These forms changed the
“Check/Revenue Address” for BRC from thellégville Mailbox to the Grapevine Mailbox.
Patrick Craine, Esquire, €bapeake’s Deputy General Counsel and Chief Risk and
Compliance Officer, testified #t Chesapeake provides thesarfe to its business partners

when an oil well comes into production.

*Although the Receiver also seeks to hold BOG, BECC, BRC, and USPI in contempt,
all of his allegations center around the conduétaaflkner and Carole. Therefore, the court
will organize its analysis throughout this memorandum and opinion accordingly.
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The evidence also shows that BRC, asm@amany, held oil and gas related assets
beyond those associated with Chesapeake. The mail seized by the Receiver from the
Grapevine Mailbox included correspondence fodmnd gas companies addressed to BRC.
SeeR. Ex. 20 at 3 (letter frorfiexland Petroleum, L.Pddressed to “Breitling Royalties
Corp”). Moreover, Rodney Sowards (“Sowsiidof Veritas Advisory Group testified
regarding the relationship of the compamesed or controlled blfaulkner. According to
Sowards, his firm identified over 500 mortegnsfers among BECC, BOG, Patriot, Crude,
and BRC. SeeR. Ex. 62; Hrg. Tr. 108-09.BECC and BOG—both of whom are
Receivership Defendants—reeged $42 million from BRC over thisve-year period, while
BRC received $12.8 million in transfers from 8E€ and BOG. R. Ex. 62. Faulkner does
not contest that BECC and BOG representind gas assets. Fruoér does note, however,
that these records end in February 2048d that there are no records of any such
transactions thereafter among®E, BOG, and BRC. Although thistrue, it is of limited
significance. The absence of records after kaiyr2016 is in part due to Faulkner’s failure
to produce any BECC or BOG documents from April 2016 onwaMoreover, these
financial records demonstrate nonetheldssmgstanding pattern &RC’s control over oll
and gas revenue—a pattern otmorated by Faulkner’s attemptreadirect BRC's oil and gas
revenue checks from Chesapeake.

The hearing evidence further showsat BRC was controlled by Faulkner, a

*The court addresses this condindta at § IV.
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Receivership Defendant, and that FaulknerchateBRC’s owner in attempting to forward
its mail to the Grapevine Mailbox. Although not indicated on BRC’s corporate
documentation, Faulkner’s former business paftdallam) testified that “Faulkner was the
director” of BRC. Hrg. Tr. 24. He aldestified that Faulkner was an owner of BOG,
BECC, and BRCId. at 29-30. Another business part(Mdiller) testified that Faulkner was
a part-owner of BRC and managed the camyfsaoperations and fimzes on a day-to-day
basis.ld. at 33. Similarly, Faulkngyublicly displayed his control over BRC. In each of his
emails to Chesapeake changing the address of BRC, Faulkner’s signature reads “Chris
Faulkner CEO Breitling RoyaltiesSeeR. Ex. 46, 47. Theaver letter accompanying the
letter Faulkner mailed is written on BRC letteald and signed “Chris Faulkner CEO.” R.
Ex. 49. Thus Faulkner controlled BRC, a compthat held oil and garelated assets, and
attempted to divert these assets to almaithat was at the time unknown to the Receiver.
Faulkner contends, that regardless ofétfasts, the August 14 orders are ambiguous
as to whether they apply to BRCThe court disagrees. Although Faulkner is correct that
the August 14 Orders do not name BRC spedifictne order’s language makes clear that
at least some of BRC's assets fall withirsk®pe. The August 14 Orders cover “all oil and

gas related assets—in any foomof any kind whatsoever” dictly or indirectly owned,

°Faulkner also argues that the September 25 Receivership Order’s expansion of scope
demonstrates that the August 14 Orders’ scope was inherently ambiguous. This is also
incorrect. The broad scope of the September 25 Receivership Order’s is an intentional
response to the Receivership Defendants’ alleged conduct, as set out in the Receiver’s
briefing, not merely an attempt to eliminate ambiguities in the August 14 Orders.
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controlled, or managday Faulkner, BECC, or BOG. Au@4 Receivership Order at 1-2.
As the foregoing facts demdrete, BRC was both controlléy Faulkner and receiving oil
and gas related assets from Gipesake. Therefore, thesmtls were Receivership Assets,
and under the clear terms of the August 14 Orders, Receiver had access to any mailbox to
which the funds were sent. fRar than direct the proceetisthe Receiver, as the August
14 Orders require, Faulkner attetegbto divert them to a mailbox that the Receiver had yet
to discover.

The court therefore finds byear and convincing evidentteat Faulkner violated the
August 14 Orders. Because Faulkner had nofitlee August 14 Orders as a Receivership
Defendant, and was acting in his capacity aagent of BRC, the court also finds by clear
and convincing evidence thBRC knowingly aided and abett€aulkner in violating the
August 14 Orders. Therefoite court holds Faulkner and BRCcivil contempt for this
conduct.

D

The court next turns to tlevidence regarding Caroleisailbox-related conduct. At
the time the court entered the August 14 Ordeasple was the attoey of record for BRC,
BECC, and BOGSeeR. Ex. 11; R. Ex. 15. In JuB017 Carole mailed Permanent Change
of Address Orders to the U.S. Postal Sexyit)SPS”) for both BECC and BOG, redirecting
their mail from the Colleyville Mailbox to th&rapevine Mailbox. The Postal Service

confirmed these changes later that monthe Raceiver testified #t, on August 15, he and
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Carole spoke by telephone regagithe Colleyville Mailbox. Carole did not mention the
Grapevine Mailbox during their conversation.

In an email exchange on August 30, 20lafter the Receiver discovered that
Faulkner had attempted to divert BRC’s Cim=ake revenue checks to the Grapevine
Mailbox—Carole assured the Regsi that none of the Receighiip Defendants’ assets had
been forwarded or transfed¢o the Grapevine MailboXSeeR. Ex. 15. She stated instead
that “only the communicatiorend correspondence relatingBRC] [were] transferred to
that address.'Id. Carole asserted that BRC was oovered by the August 14 Orders, and
that the Receiver did not have the right to stheecontents of that mibox. R. Ex. 15. The
Receiver later seized from the Grapevine Mailbox multiple pieces of mail addressed to
BEC. Many of these letters we sent by oil and gas production companies. And Carole
unsuccessfully attempted to access@rapevine Mailbox on August 31, 2017.

The court finds by cleama convincing evidence th&aulkner, BECC, and BOG
violated the August 14 Orders by failing tiisclose the existeecof the Grapevine
Mailbox—a private mailbox receing oil and gas assets and records. The court therefore

holds Faulkner, BECC, and BOGaivil contempt for this conduct.

In her briefing, Carole maintains that any Receivership Defendant’s mail delivered
to the Grapevine Mailbox was mistakenly directed there. She acknowledges that she filed
change of address forms with the USP3BBCC and BOG in July 2017. Carole contends,
however, that the USPS informed her orally that it would not forward mail from the
Colleyville Mailbox because it was a private commercial mail receiving agency. This, she
avers, demonstrates that her statement that only BRC’s correspondence was forwarded to the
Grapevine Mailbox was made in good faith.
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The court also finds, however, that tReceiver has not established by clear and
convincing evidence that Carole—a nonpartyrewingly aided and aited Faulkner in
violating the August 14 Ordels diverting Receivership Assets. The Receiver presented
evidence that Carole had suitbed change of address formegtransfer BECC'’s and BOG's
mail from the Colleyville mailbox to the Grapae Mailbox before the entry of the August
14 Orders. But none of the BECC and B@®@il seized from the Grapevine Mailbox had
been addressed to the Colleyville Mailbad®eeEx. 20 (demonstrating that all BOG and
BECC mail forwarded from “1910 Pacific Ave. Dalal'X”). The evidene is insufficient
to support the finding that Carole knew thmail was forwarded to the Grapevine Mailbox.
Similarly, the fact that Gale attempted taccess the Grapevine Mailbox was consistent
with her belief that it onlycontained mail not coverely the August 14 Orders, and
therefore could not be seized by the Receiver. This proof does not establish under a clear
and convincing evidence standard the “knowisgite-of-mind requickto hold Carole in
civil contempt. Becausthe Receiver has failed to mde$ burden, the court denies his
motion to hold Carole in civil contempt for this conduct.

v

The court now turns to ¢hReceiver’'s complaint & Faulkner, BECC, BOG, BRC,

and Carole withheld corporate documentsrafigsed to designate corporate representatives

for the Receivership Defendants.
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A

The Receiver maintains that Faulkner @arole have failed to make corporate
representatives for BOG, BECC, and BRCikmde for interview; that Faulkner, BECC,
BOG, BRC, and Carole have failed to twsmer Receivership Assets, and records and
information related to Recedvship Assets (specificallpr the period April 2016 to the
present); and that Faulkner, BE, BOG, BRC, and Carole haiagled to turn over all mail
in their possession that was sent eitheth® Colleyville Mailbox or to the Grapevine
Mailbox. The Receiver contends that thislates the cooperatiomail, and turn over
provisions of the August 14 Orders.

Respondents contest each actiosa Carole contends that there are no additional
records pertaining to the Receivership Defenglamturn over to thReceiver, and that all
relevant records were seized by the InteRReVvenue Service and the Federal Bureau of
Investigation in April 2016.Faulkner contends that the redhan 30 boxes of documents
that he has since produced for the Receixbaests the relevant records in his possession.
Regarding interview requests,©ke and Faulkner maintain thakecause they are asserting
their Fifth Amendment rights against self4imsination, the Receiver cannot hold them in
contempt for refusing to testify as corporate representatives of BOG, BECC, and BRC.

B
The August 14 Orders authorize the Recefte take immediate possession of all

Receivership Assets and all books, recoats] accounts relating to the Receivership
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Assets.” Aug. 14 Receivership Order aiMl. persons and entitidgaving control, custody,

or possession of any of the Receivership ssee directed “to turn over such books,
records, and accounts to tReceiver, on his requestld. Moreover, the Receivership
Defendants and their agents ardered to “cooperate with and assist the Receiver in the
performance of his duties.ld. at 3, 18.

The September 25 Receivership Order regsiragar conduct. It obligates Faulkner
and past and present ReceivgosDefendant officers “to presve and turn over to the
Receiver forthwith all paper and electronitformation of, and/or relating to, the
Receivership Defendants andélirReceivership Assets3eeSept. 25 Receivership Order
at 4. The order also expartie definition of Receivershifissets to encompass all assets
of the Receivership DefendantSee idat 1.

C

The court first addresses the allegeidsal of Faulkner, BG, BECC, and BRC to
turn over Receivership Asset reds and to designate corpaaepresentatives. The plain
language of the August 14 Orddand the currently controlling September 25 Receivership
Order) requires the Receivership Defendants their agents toaoperate in producing
documents within the scope of the ordefeie Receiver has established that BECC, BOG,
and BRC were receiving oil and gas proceasltate as September 2017. Nevertheless,

neither the Receivership Def@ants nor BRC has provided tReceiver with any records

8The expanded scope of thegBamber 25 Receivership @ar covers not only BOG’s
and BECC's records, but BRC’s as well
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related to the Receivership Assets dated afpeit 2016. To the extat that Faulkner, BOG,
BECC, and BRC retain possession of these decusnthey have violated the August 14
Orders and are not compliant witke September 25 Receivership Order.

In a civil contempt proceeding, afteetimoving party has shown that the respondent
has violated a court order gihespondent must produce evideim support of the defense
that the respondent is unable to comply with the orshere Ramirez605 Fed. Appx. 361,
365 (5th Cir. 2015) (per curiam) (citingnited States v. Rylande460 U.S. 752, 757
(1983));see also United States v. Meek$9 F.2d 809, 812 (5th Cir. 1983) (per curiam).
Faulkner asserts two grounds fos inability to comply.

First, he relies upon his Fifth Amendmentpege against self-incrimination, which
he asserted at botiis deposition and the evidentidrgaring on the Receiver's contempt
motion. He contends thae “cannot provide the identity and location of Receivership
Assets, bank account, addresses where mailbe®n received, or other information
requested by the Receiver . . . without waiviigrights.” D. Resp. to Mot. Am. at 11.

The court holds that, to the extent thas information falls within Faulkner’s right
against self-incrimination, he is entitled #&ssert his Fifth Amndment rights as an
individual. Neither the Receiver nor the docain force him to violate his individual Fifth
Amendment privilege against self-incrimiiman, either through the testimonial act of
producing certain documentsammpelling certain answerSee Bellis v. United Stated 7

U.S. 85, 87 (1974) (“It has long been estdidi . . . that the Fifth Amendment privilege
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against compulsory self-incrimination peots an individual from compelled production of
his personal papers and effectsvedl as compelled oral testimony.”)

To the extent, however, that Faulknegues that the Fifth Amendment excuses
him—as an officer of BECC, BOG, aBiRC—from designating representatives for BECC,
BOG, and BRC, the court disagrees. f@wations have no Fiit Amendment privilege
against self-incriminationBraswell v. United State487 U.S. 99, 105, 108 (1988). While
the court cannot compel individudtsspeak in their corporatapacity if they can properly
invoke an individual pvilege—as is the case here—corporaticas be compelled to
answer questions through an ageho will not invoke the privilegeSee In re Grand Jury
No. 86-3 816 F.2d 569, 574 (11th Cir. 198@&progated on other groundeited States
v. Barth 745 F.2d 184, 189 (2d Cir. 1984). If needid@ court can require a corporation
to retain a person not previously associatét the corporation to answer questiorgee
Sprint Nextel Corp. v. Ace Wholesale, Jri2014 WL 11930612, at *2 (N.D. Ga. Feb. 28,
2014);S.E.C. v. Mut. Benefits Corf2008 WL 239167, at *3 (S.D. Fla. Jan. 28, 200ty
of Chicago v. WoJf1993 WL 177020, at *1-2 (N.D. Ill. May 21, 1998rand Jury No. 86-
3,816 F.2d at 578Barth, 745 F.2d at 189n re Grand Jury Proceedingg08 F. Supp. 492,
494-95 (E.D.N.Y. 1988) Grand Jury”).

Similarly, to the extent that Faulkner miains that the Fifth Amendment excuses
him from producing documents he holds in his official capacity as a corporate officer of

BOG, BECC, and BRC, the court also dissg. “An individual [corporate custodian]
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cannot assert his personal privilege in ordelefieat a subpoena for corporate records, even
if the records contain inforation incriminating him.”In re Grand Jury Subpoenas Dated
June 27,1991772 F. Supp. 326, 329 (N.D.X.e1991) (Sanders, J.) (citiiellis, 417 U.S.
at 88-89;United States v. Whit822 U.S. 694, 699 (1944pee also Brasweld87 U.S. at
109-10 (holding that custodians of corpor@ddeuments have no awftproduction privilege
under Fifth Amendment regardj corporate documents). Therefore, all documents that
Faulkner holds in a custodial capacity for®E, BOG, and BRC must be turned over to the
Receiver under the terms of the August 14 @rded the Septemhi2s Receivership Order.
Faulkner also contends that he is unableomply with thecourt’s orders because
he does not possess any more documetds @foducing the 30 additional boxes for the
Receiver. In such circumsteas, “[w]here compliance isnpossible, neither the moving
party nor the court has any reason to procedu tie civil contempt action. It is settled
however, that in raising this defentige defendant hasbairden of production.’Rylander
460 U.S. at 757 (citinlylcPhaul v. United State864 U.S. 372, 379 (1960)). This means
that Faulkner must produceidgnce that he has none thie documents required to be
produced. The Receiver has proved that fsenwd been given docuents related to the
Receivership Defendants from April 2016 onward. At the contempt hearing, Faulkner
presented no evidence or explanation asvlly no documents exist from this period,
asserting his Fifth Amendment right in respotsall questions. Thassertion of the Fifth

Amendment, however, “has neusren thought to be in itselfsubstitute for evidence that
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would assist in meetingburden of production.ld. at 758;see also Meek319 F.2d at 812
(“The privilege against self-incrimination canrsotbstitute for evidenc®. Therefore, the
court finds that Faulkner has failed to mieistburden of production that he does not possess
Receivership Defendant-relatdocuments from the requested time period.

Thecouritherefor«finds by cleaiancconvincing¢evidencithat FaulknerBECC and
BOGuviolatecthecourt’<sorder:toturnoveiall documentrelatectothe ReceivershiAssets
anc to cooperat with the Receive in the performanc of his duties The court also finds by
cleer and convincing evidence that BRC knowinglided and abetted the Receivership
Defendant violations of the court’s order:to turn ovel Receivershi Asset:anc documents
relatec to the Receivershi Assets The court therefore hold=ulkner, BECC, BOG, and
BRC in civil contempt for this conduct.

D

The court now turns to Carole’s allegedusal to turn over BOG, BECC, and BRC
records and designate corporate representatives.

The Receiver has failed to prove by cleard convincing evidence that Carole
knowingly aided and abetted Flanér by retaining mail, documes or assets that should
have been turned over to tReceiver. The court finds that Carole attempted to open the
Grapevine Mailbox once, but was unsuccessitie Receiver offenso additional evidence
that Carole opened and retaghmail, documents, or assets from the Grapevine Mailbox.

None of the evidence preged established that Carole has retained sp«document or
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asset relatecto the Receivershi Defendants Without this evidencehe court declines to
draw suct ar advers inferencifrom Carole’s assertion of hel Fifth Amendmer privilege.

The provisions of the Septemb2% Receivership Order remain applicable to Carole, and
shoulc additiona evidenct emerg: from Faulkner’s disclosure: thar she has retained
document coverel by the order the Receiver can move aneto hold Carole in civil
contempi On the present record, however, tloairt declines to hold Carole in civil
contempt on this ground.

Regardini the designatio of corporat representative Carole has since withdrawn
ascounsefor BOGancBECC SeeMot. for Withdrawa of Counse Because Carole is no
longer an agent or officer 800G or BECC, she is unablerttake a corporate representative
available for an interview witthe Receiver. Civil contemptesther a coercive or remedial
sanction, and itis therefore inappropriate winerespondent’s compliance with the court’s
directive is presently impossible and the @meences of the allegeefiant conduct can be
otherwise remediedSee Meeks19 F.2d at 812ylacomb v. Jacksonville Paper C836
U.S. 128, 191 (1949) ( “[c]ivil . . . contemjst a sanction to enfoe compliance with an
order of the court or to compensata fosses or damages sustained by reason of
noncompliance”). Therefore, the court declin@dold Carole in civil contempt on this

basis.
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V
The court now turns to the alleged conduct concerning the sale of RackAlley and
whether it violates the September 25 Receivership Order.
A
The Receiver contends that the $210,000 produced from RackAlley’'s sale
(“RackAlley Proceeds”) are Rewership Assets. Accordg to the Receiver, Faulkner—as
a part owner of RackAlley—was immediat entitled to a $210,000 share of the sale
proceeds. Rather than tuhis money over to the Receiver, however, Faulkner directed that
the proceeds be distributed to USPI. Theed&ver maintains that USPI is a shell entity
controlled by Faulknerrad Carole to prevent the Recaifeom seizing the Rack Alley
proceeds under the September 25 Receive@rdpr. Although the Receiver successfully
froze two checks representing $1@1) of the proceeds, the Rae alleges that Faulkner
and Carole deposited $600 of the proceeds in a USBAnk account at Bank of the West
(“Bank of the West Account”and they have since refusedproduce these funds for the
Receiver. The Receiver maintains that kaet—aided and abetted by Carole—violated
the asset freeze, turn over, d@hd interference provisions thfe September 25 Receivership
Order through this conduct.
Faulkner maintains that the RackAlleyopeeds are not subject to the Receiver’'s
authority due to the timing of the transactiomgjuestion. He coehds that, because the

proceeds were not oil and gas assets, Werg not subject to the August 14 Orders—the
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only orders in effect at the time of the saf@aulkner also posits thtte court did not issue
the September 25 Receivershipder until after RackAlley lthalready issued the proceed
checks to USPI. Faulkner assetthat he neither owns nor controls USPI, and that, as a
result, he no longer controlledetlassets and they fell outsithe Receivership Estate once
RackAlley issued the poeeds checks to USPI.

B

The September 25 Receivership Order expHralscope of Receivership Assets from
only “oil-and-gas” related assets to ll“aassets—in any form or of any kind
whatsoever—owned, controlled, managegassessed by [the Recaiskip Defendants.]”
Sept. 25 Receivership Order atliprovides that “all Receivership Assets are frozen,” and
that anyone with control over said assetsrestrained and enjoined from directly or
indirectly transferring, setting off, recang, changing, selling, pledging, assigning,
liquidating, or otherwiseisposing of or withdrawing such assettd’ at 2.

Like the August 14 Orders,alSeptember 25 Receivership Order contains a turn over
provision. It states that “[a]ll persons andites with direct or indirect control over any
Receivership Assets are ordered to relislquand such control to the Receiveld. at 6.
Moreover, the order requires that Faulkner dredagents of the Receivership Defendants
“preserve and turn over to the Receivertuwith all paper and electronic information of,
and/or relating to [all Receivership Assets|d. at 4.

The order also instructedll persons receiving notice of the September 25
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Receivership Order not to interfere withetliReceiver as he executes his duties. It
specifically bars all persons receiving netiof the order from “interfer[ing] with the
Receiver’s efforts to take control, possesswmmanagement of any Receivership Assets”;
“hinder[ing], obstruct[ing], or otherwise interfang] ” with the Recever in the performance
of his duties ; or “interfer[ing] with or harrass[ing] the Receivdd’at 11.
C

The court finds by clear armbnvincing evidence that the RackAlley proceeds were
under Faulkner’s control a¥ the effective date of the September 25 Receivership Order,
and therefore are Receivership Assets. Theeecie establishes, first, that Faulkner was a
member and part-owner of RackAlleyRackAlley is a technology company based in
California. In early September, it was purchasgdtiVelocity Hosting. Faulkner is listed
as a member on RackAlley’'s September 26fmber operating agreement. Similarly,
Matthew Rapaport (“Rapaport”)}—a memberRdckAlley—testified that Faulkner had a
one-third ownership interest asnember of RackAlley arfthd contributed funding to the
company. Rapaport acknowledgbdt Faulkner was not listed as a member of RackAlley
on state records, but he testified that thenlmer operating agreement accurately reflected
the true RackAlley ownership structure.

Hearing testimony and other hearing evicealso illustrate that Faulkner was in

control of these funds wherglkourt issued the SeptemB&mReceivership Order. Rapaport
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testified that Faulkner directed that his shafréhe RackAlley proceeds be sent to USPI.
Accordingly, the final distribution agreenteéndicates that $283,3383 be paid to USP/.
The Receiver testified that RackAlley draftend issued three checks of $60,000, $70,000,
and $80,000 to USPI on September 21. Thekdwere mailed to kakner's home address
in Venice Beach, Califoraion the same date. The outstanding $60,000 check was not
deposited into USPI's bank account until Sefgien9—after the court issued the order.
Faulkner is correct that RackAlley proceeds not oil and gas assets, and therefore
were not covered by the Audgust Orders. Nevertheleshe September 25 Receivership
Order enlarged the dgeivership Assets to “all assets—in any form or of any kind
whatsoever—owned, controlled, managegqassessed by [the Reeeiship Defendants],
directly or indirectly.” Spt. 25 Receivership Order at 1. The court finds by clear and
convincing evidence that, at the time the castied this order, theshecks issuing funds
deriving from Faulkner’s ownerghinterest were under Faulknecentrol. Therefore, they
are Receivership Assets. AndReceivership Assets, thshoulc have beerturneclovelto
the Receiver in accordea with the September 25 Receivership Order.

The Receive hasprovecby cleaianc convincing¢evidencithai Faulkne violatecthe

°A draft agreement for the distribution of the RackAlley sale proceeds lists Faulkner
as the broker of the sale. Rapaport testifiedtthatvas incorrect, explaining that the parties
initially used this language as a method of allowing Faulkner to receive his sale proceeds as
a RackAlley owner, despite not being listed as such on state tax forms.

%Rapaport explained that $210,000 would be paid to Faulkner immediately, while the
remainder would be transferred later.
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Septembe 25 Receiverstp Order’s provisions wiiring that all Receivership Assets be
frozen and turned over to the Recei For this conduct, theoart holds Faulkner in civil
contempt.
D

The Receive alsc provec by cleaianc convincingevidencithai Carole anc Faulkner
jointly controllec USPI Carole established USPI ag/gyoming corporation in September
2016 The 2017 Annual Report filed with the &af Wisconsin lista “C A Faulkner” as
the Presiden SecretaryancDirectoiof USPI “C A” are the firseand middle initials of both
Faulkne anc Carole The Receiver testified that Caraled Faulkner havattempted to use
this namin¢ conventiol previouslyin fraudulently openin¢bank account to enabl¢bott to
operat accouits opened in a single name. Caralel Faulkner also employ strikingly
indistinguishabl signature on busines documents consistin( of a single elongate “C.”
Compar¢ R. Ex. 30 (Caroe’s signature on Bank of the \&teCorporation Signature Card
Account)with R. Ex. 48 (Faulkner’« signatur on Chesapeal chang of addres forms).
While USPI's Bank of the WegAccount lists Carole as the sole authorized signer, the
signaturionthe accounpaperworlisthissingle“C.” SeeRR.Ex.30. Moreover, the mailing
address for the Bank of the West Accoisrtaulkner’s Venice Beach residendd.

Thetiming of changeto corporatidocumentalscsupport the findingthar Faulkner
ancCarolejointly contro USPI The Receiver demanded Faulkner’s share of the RackAlley

Proceedon Friday Septembe 29,2017 On October 3, 201@SPI's 2017 Annual Report

- 27 -



was amendec “C A Faulkner was removet anc repleced by Shannon Bresnahan
(“Bresnahan”) in all positionsAt this time, Bresnahan was a personal relationship and
living with Faulkner. Accordingly, Bremhan's address on the Annual Report was
Faulkner’s Venice Beach residence addrédss,same address to which the RackAlley
Proceeds checks were addressed, and theadainess listed for USPI's bank account. The
Receiver testified that Bresman had no knowledge of thfs.

Faulkner and Carole lack a persuasivaa#ive explanation for why USPI received
the RackAlley proceeds. Carole asserthén briefing that she was the broker of the
RackAlley deal, but she introdeid no evidence in support ofgftlaim. Indeed, Faulkner’'s
own text messages indicate that Carole soaghanother owner dkackAlley to provide
an affidavit attesting to this. That ownewreesigned the affidavignd now Faulkner’'s own
explanation for the payment—tHstwas the broker—contradidgBarole’s briefing. When
asked about this conduct, bd@hrole and Faulkner assertédir Fifth Amendment rights.

In a civil proceeding, the court is entitled doaw an adverse inference from a witness’

invocation of his or heFifth Amendment right§> Faced with the Receiver’s corroborating

Hafter Carole’s and Faulkner's counsel were served with notice of the Receiver’s
production subpoena to Bank of the West rdog any accounts related to Bresnahan,
USPI's 2017 Annual Report was again amended to replace Bresnahan with a “Gerald Pitts.”
SeeR. Ex. 36.

12

[A]lthough a jury in a criminal case is not permitted to draw
adverse inferences based on ad@émt’s invocation of his Fifth
Amendment rights, it is well settled that “the Fifth Amendment
does not forbid adverse inferences against parties to civil actions
when they refuse to testify in response to probative evidence
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evidence, the court finds thatcsuan inference is appropridiere in finding that Faulkner
and Carole exercised joint control over USPI.

The Receiver also proved by clear andwncing evidence that Carole knowingly
prevented the Receiver from accessing the Ribek Proceeds. After already depositing
the $60,000 check, Carole attempted to deposit the remaining $70,000 and $80,000
RackAlley Proceed checks in the Bank af tvest Account on Qober 11,2017. This
attempt failed because RackAlley—under ducatof the Receiver—placed a hold on these
checks. Two days later, Carole cashedexkhirawn on the Bank tfie West account for
$10,000. She then wrote asid check for $50,000, which shged to purchase a cashier’s
check for the same amount. éflBank of the West has since frozen the cashier’s check, but
the $10,000 remains outstanding.

The court finds by clear and convincingdence that Carole knowingly aided and
abetted Faulkner in violating the Septen2eReceivership Ordénrough her use of USPI
and the Bank of the West Account. Caroleraa avoid being heloh contempt based on

a defense of good faith. Both1©&, as counsel for severaltbe Receivership Defendants,

offered against them.”

Hinojosa v. Butler547 F.3d 285, 292 (5th Cir. 2008) (quotiBgxter v. Palmigianp425

U.S. 308, 318 (1976)). “[W]hile a person may refuse to testify during civil proceedings on
the ground that his testimony might incriminate him . . . his refusal may be used against him
in a civil proceeding.”Farace v. Indep. Fire Ins. C0699 F.2d 204, 210 (5th Cir. 1983).

“In general, the decision as to whether to admit a person’s invocation of the Fifth
Amendment into evidence is committed to the discretion of the district cédtC v. Fid.

& Deposit Co, 45 F.3d 969, 977 (5th Cir. 1995).
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and her own counsel of record received motihen the court issued the September 25
Receivership Order, and thereddrad notice of its contentdloreover, when asked about
her knowledge of the September 25 ReceiveiGhier’'s contents, Carole asserted her Fifth
Amendment rights. Because she receivedctimetice of the filing of the September 25
Receivership Order, the court finds it approprtatdraw an adverse inference that Carole
was aware of the contents of the ordéf. Whitcraft 570 F.3d at 273 (versing contempt
holding related to nonpartiue to absence of evidencatthonparty had knaedge of terms
of order). Therefore, the court holds Carole in civil contempt on this basis.
VI
Finally, the court turns to whether Clraand USPI violated the September 25
Receivership Order by filing a lawsuit agditise Receiver in California state court.
A
The Receiver maintains that Carole and USPI violated the September 25 Receivership
Order when they sued him in California stetert; that this lawstwas barred by the plain
language of the September 28deivership Order; that USBhd Carole had notice of the
September 25 Receivership Ordand that Carole and USPI inteonally filed this lawsuit
“with the purpose of impeding the Receiver’s effdo administer the Estate.” R. 2d Mot.
to Amend at 7. Neither Carole nor USiksponded to this portion of the Receiver’s

allegations in their briefing. @ale also did not address thasvsuit at the contempt hearing.
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B
The September 25 Receivershipder stays all litigation deemed to be an Ancillary

Proceeding. Ancillary Proceedings included

[a]ll civil legal proceedings o&ny nature, including, but not

limited to, bankruptcy proceeds, arbitration proceedings,

foreclosure actions, default proce®gs, or other actions of any

nature involving: (ajhe Receiver, in his capacity as Receiver

(b) any Receivership Assets, wherever locatér) the

Receivership Defendants, dmding subsidiaries and

partnerships; or, (d) any of tReceivership Defendants’ past or

present officers, directors, magers, agents, or general or

limited partners sued for, an connection with, any action

taken by them while acting in slu capacity of any nature,

whether as plaintiff, defendantjrtt-party plaintiff, third-party

defendant, or otherwise[.]
Sept. 25 Receivership Orderl& (emphasis added). All piees to Ancillary Proceedings
“are enjoined from commencing or continuing any such legal proceeding, or from taking any
action, in connection with any such proceegdiincluding, but not limited to, the issuance
of process.” Id. The September 25 Receivership Qrdkso restrains and enjoins “all
persons receiving notice of this order” frorkitey any action that wodl“interfere with or
harass the Receiver, or interfere in any manriir tive exclusive jurisdiction of this court
over the Receivership Estatdd.

C
The evidence demonstrates that Carmdeeived notice of the September 25

Receivership Order’s electronic filing as ban individual andhrough her counsel of

record. Nevertheless, Carole and USPHfidelawsuit against the Receiver on November
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14, 2017. The Receiver was personally sewid process on November 27, 2017. The
lawsuit alleges that the Receiver intentibnanterfered with Carole and USPI's rights
related to USPI's Bank othe West Account and USPIusiness relationship with
RackAlley. Carole and USPI bring multigiims, including intentional interference with
contract, intentional interference with ospective economic advantage, negligent
interference with business relationships, intami infliction of emotional distress, invasion
of privacy, and defamation. The lawsuaiiakes no mention of the instant SEC civil
enforcement action, does not disclose thatRkeeiver is, in fact, a receiver in such an
action, and does not specify ttia¢ Receiver’s alleged “interence” with Bank of the West
and Rack Alley is related tohduties as a court-appointed receiver. Instead, it only refers
to him as an individual.

The court finds by clear armbnvincing evidence that Carole and USPI violated the
plain terms of the September 25 Receivershiger’s stay provisins. In doing so, they
aided and abetted &l&ner's noncompliance with tifeeptember 25 Receivership Order’'s
terms?® The California lawsuit was a civil legaroceeding involving the Receiver in his
capacity as Receiver as well as Receiverdhssets. Therefore, it was an Ancillary
Proceeding. All parties to such proceediwgse prohibited from commencing and serving
process related to such suits. Despite ¢l@ar language, Carole sued the Receiver over

matters related to Receivership Assets in California state court.

BFaulkner’s violations of the September 25 Receivership Order are destrjead
atg V.
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Moreover, Carole and USPI cannot estaldisiefense of good faith. Even if Carole
intended to contest whether the RackAllByoceeds were Receivership Assets, the
September 25 Receivership Ordeade clear that this couras exclusive jurisdiction over
all matters related to the Reeer and Receivership EstateeeSept. 25 Receivership Order
at 11. And as explainesuipraat 8 V(D), both Carole and heounsel of record received
notice when the court issudte September 25 Receiversipder, and therefore had notice
of its contents. Because the Receiver $tamvn by clear andonvincing evidence that
Carole knowingly violated th8tay Provisions of the Septeer 25 Receivership Order, the
court holds her in civil contempt on this basis.

VIl

Having held respondents in digontempt as to at leasbme of the grounds on which

the Receiver relies, the court now dkxs what sanctions should be imposed.
A

“Upon a finding of contempthe district court has bad discretion in assessing
sanctions to protect the sanctity of its decrees and the legal prodest.Masters Educ.
Servs., Inc. v. Singl#28 F.3d 559, 582 (5th Cir. 2005) (citiAgn. Airlines 228 F.3d at
585). “Judicial sanctions iaivil contempt proceedings, maya proper case, be employed
for either or both of two purpes: to coerce the defendaribicompliance with the court’s
order, and to compensate the cdanpant for losses sustained Am. Airlines 228 F.3d at

585 (quotingJnited States v. United Mine Workers of AB30 U.S. 258, 303-04 (1947)).
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“The imposition or denial of sations of necessity involves adlaintensive inquiry into the
circumstances surrounding the activitgttis the subject of sanctions.Test Masters428
F.3d at 582 (quotinffhomas v. Capital Sec. Servs., Ji836 F.2d 866, 873 (5th Cir. 1988)
(en banc)). When a contempts#on is coercive, “the distif court has broad discretion
to design a remedy thatilivbring about compliance.”Perfect Fit Indus., Inc. v. Acme
Quilting Co, 673 F.2d 53, 57 (2d Cir. 1982) (citinguitton et Fils S.A. v. Carousel
Handbags 592 F.2d 126, 130 (2d Cir. 197®owell v. Ward 643 F.2d 924, 933 (2d Cir.
1981) (per curiam)). The cowan require that the contewrs pay reasonable attorney’s
fees incurred by the moving party ataining a contempt findingSee Cook v. Ochsner
Found. Hosp.559 F.2d 270, 272 (5th Cir. 1977) (“Coumtsse, and must have, the inherent
authority to enforce their judicial orders athecrees in cases of civil contempt. Discretion,
including the discretion to award attorneys’ faasst be left to aaurt in the enforcement
of its decrees.” (citingJnited Mine Workers330 U.S. at 303-04)). The court is also
permitted to impose a conditional fine fitre purpose of compelling the contemnor to
comply with the court’'s order, providedetramount is reasonably designed to force
compliance, without being punitivén re Dinnan 625 F.2d 1146, 1149 (5th Cir. 1980) (per
curiam) (citingUnited Mine Workers330 U.S. at 303-04). “A coercive, nonpunitive fine
payable to the clerk of theuart is an appropriate tooi civil contempt cases.1d. (citing
cases and treatises).

“A fixed term of imprisonmet) with the proviso that thcontemnor will be released
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if he complies with the court order, is a propenalty for civil corempt and the imposition
of such penalty does not make the proceeding crimimal.’A district court may order the
civil contemnors imprisoned untthey comply with the order or condition imposed by the
court. FDIC v. LeGrand 43 F.3d 163, 168 (5th Cir. 1995ge also Hutto v. Finngy37
U.S. 678, 690 (1978) (“Civilantempt proceedings may yiea conditional jail term[.]").
“Unlike criminal contempt where imprisonmesand a fine cannot be combined, a finding
of civil contempt permits #coercive combination of both fine and imprisonmeiht.te
Dinnan, 625 F.2d at 1150 (citation omitted).

B

The court has held Faulkner in civil conterfgatdiverting Receiveship Assets to the
Grapevine Mailbox; for failing to produc@aReceivership Defendant-related documents
from the period of April 2016 tthe present; for failing to prode a corporate representative
for BECC, BOG, and BRC,; and for failingtiarn over the outstanding RackAlley Proceeds
to the Receiver.

The court orders that Faulkner accountdt oil and gas assets, and the mail and
records related to those assets, takenhiggossession as a corporate officer of BOG,
BECC, and BRC since April 2016. This inclgd&l mail and checks received since that
time by the Colleyville Mailbox, the GrapeviMailbox, or any othemailbox that received
Receivership Assets. The court orders tratilkner provide the mail, documents, and

proceeds—or information accounting for thelmereabouts or existence—to the Receiver

-35 -



within 28 days of the date thisemorandum opinion and order is filed.

The court orders that Fauer make corporate represatives for BECC, BOG, and
BRC available to interview ith the Receiver within 28 daysd the date this memorandum
opinion and order is filed. Faulkner retains a person or pers previously not associated
with either BECC, BOG, or BRC for these intews, these individua “must be provided
with sufficient knowledge to be abl® understand the documents provided by the
corporations.”Wolf, 1993 WL 177020, at *2 (citinGrand Jury 708 F. Supp at 494-95;
Grand Jury No. 863816 F.2d at 574) (“Hiring a new agent and pointing the agent to
documents are not privilegedstamonial acts and thereforesamot protected.”) Faulkner is
not required to provide information to the porate representative that is solely contained
in Faulkner’s memory and that is not impligda document. This will ensure that Faulkner
is not compelled to provide protected testim to the corporate reggentative and, thus,
testify indirectly. See id. Mut. Benefits Corp2008 WL 239167, at *4.

The court orders that Faulkner reture thutstanding RackAlley Proceeds to the
Receiver within 28 days of the date thismo#andum opinion and ordex filed. Of the
$60,000 successfully deposited in USPI'slbaccount at Bank dhe West, $10,000 has
been successfully withdrawn and is unaccounteddeeR. Supp. Sub. at 2. The remaining
$50,000 remains in USPI's account after Bahthe West stopped payment on a cashier’s
check purchased with these fundd. The court orders that Faulkner return the $10,000,

and that Faulkner ari8lank of the West allow the Receivto seize the remaining $50,000
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in USPI's account.

If Faulkner fails to comply vth the foregoing orders withiB8 days of the date this
memorandum opinion andaer is filed, the court will order the United States Marshals
Service to arrest Faulkner and hold him istody until he purges hiral of the contempt.
Additionally, for each calendar day that Faulknelate in complying, he must pay to the
clerk of court a fine in the sum of $500.

C

The court has held Carole @ivil contempt for failing to turn over the outstanding
RackAlley Proceeds tine Receiver and for commencingpavsuit against the Receiver in
California state court without the leave of this court.

The court orders Carole to return the outstanding RackAlley Proceeds to the Receiver.
As explained aboy&10,000 remains unaccounted ford 50,000 remains in USPI's bank
account. The court orders Carole to rethm$10,000 that was withdrawn, and that Carole
and Bank of the West allowelReceiver to seize the remaining $50,000 in USPI’s account.
If Carole fails to returr the outstandin RackAlley Proceec within 28 day: of the date this
memorandur opinior anc orde! is filed, the court will order the United States Marshals
Service to arrest Carole and h helin custody until she purges herself of the conteilipt.

Additionally, for eact calenda day thai Carole s late in complying Carole mus pay to the

“Faulkner is also being held in centpt forwithholding the RickAlley Proceeds.
Therefore, if either Faulkner or Carole returns the RackAlley Proceeds to the Receiver, both
will be in compliance with the court’s orders.
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clerk of court a fine in the sum of $500.

The court alsc orders that the Californie lawsuil be dismisse with prejudice. If
Carole fails to comply with this memoranduriopinior anc ordel within 28 day: of the date
it is filed, the court will order the United Statiearshals Service to arrest Carole and hold
her in custody until she purges herself ofdbetempt. Additionally, for each calendar day
that Carole is late in complyg, Carole must pay to the diesf court a fine in the sum of
$500.

The court orders that Carole pay, fiynand severally with USPI, the Receiver’'s
reasonable and necessary attorney’s feglscasts incurred by the lawsuit she filed in
California state court. The Receivaust follow the procedures detailedra at 8 VIII to
apply for these attorneyfees and costs.

D

The court has held BOG iavil contempt for failing todisclose the Grapevine
Mailbox to the Receiver; for failing to pduce any Receivership Defendant-related
documents from the period of April 2016 tiee present; and for failing to produce a
corporate representative.

The court orders that BOG account for dlbmd gas assets, and the mail and records
related to those assets, taken into its possessice April 2016. This includes all mail and
checks received since that @rby the Colleyville Mailbox, th Grapevine Mailbox, or any

other mailbox that received Receivership Asséike court orders that BOG provide the
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mail, documents, and proceeds—or information accounting for their whereabouts or
existence—to the Receiver with28 days of the date thisemorandum opion and order
is filed.

The court orders that BOG make a cogterrepresentative alable to interview
with the Receivet® If BOG retains a persar persons previously not associated with either
BOG for these interviews, éise individuals “must be gvided with sufficient knowledge
to be able to understand the docutsgurovided by the corporationsWolf, 1993 WL
177020, at *2 (citingsrand Jury 708 F. Supp at 494-9&rand Jury No. 86316 F.2d
at 574)

If BOG fails to comply with the above ordewsithin 28 days of the date this
memorandur opinior anc ordel is filed, for eacl calenda day thet BOG is late in
complying, BOG must pay to the clerk of court a fine in the sum of $500.

E

The court has held BECC rivil contempt for failing to disclose the Grapevine
Mailbox to the Receiver; for failing to pduce any Receivership Defendant-related
documents from the period of April 2016 tioe present; and for failing to produce a
corporate representative.

The court orders that BECC account &k oil and gas assets, and the mail and

Faulkner is also being held in contempt for not appointing a corporate representative
for BOG. Therefore, if either Faulkner himself or BOG appoints a corporate representative,
both will be in compliance with the court’s orders.
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records related to those assets, taken infmgsession since April 2018his includes all
mail and checks received since that time leyGblleyville Mailbox, the Grapevine Mailbox,
or any other mailbox that reeeid Receivership Assets. Témurt orders that BECC provide
the mail, documents, and proceeds—or rimfation accounting for their whereabouts or
existence—to the Receiver within 28 dayshef date this menmnandum opinion and order
is filed.

The court orders that BECC make a cogperepresentative available to interview
with the Receivet® If BECC retains a person or persgisviously not associated with
either BECC for these interviews, these undinals “must be provided with sufficient
knowledge to be able to understand the documents provided by the corporaiait.”
1993 WL 177020, at *2 (citinGrand Jury 708 F. Supp at 494-9&rand Jury No. 86-3
816 F.2d at 574)

If BECC fails to comply with the abov¢ orders within 28 days of the date this
memorandur opinior anc ordel is filed, for each calendar day that BECC is late in
complying, BECC must pay to the clerk of court a fine in the sum of $500.

F
The court has held BRC in divontempt for diverting Receivership Assets to the

Grapevine Mailbox; for failing to produc@&aReceivership Defend&arelated documents

Faulkner is also being held in contempt for not appointing a corporate representative
for BECC. Therefore, if either Faulkner himself or BECC appoints a corporate
representative, both will be in compliance with the court’s orders.
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from the period of April 2016 to the presemand for failing to produce a corporate
representative.

The court orders that BRC account for @dlemd gas assets, and the mail and records
related to those assets, taken into its possessice April 2016. This includes all mail and
checks received since that time by the ColikgWailbox, the Grapevine Mailbox, or any
other mailbox that receed Receivership Assets. Theuct orders that BRC provide the
mail, documents, and proceeds—or infatmn accounting for their whereabouts or
existence—to the Receiver within 28 dayshe date this memnandum opinion and order
is filed.

The court orders that BRC make a corporapeesentative available to interview with
the Receivet! If BRC retains a person or persons jwesly not associated with either BRC
for these interviews, these individuals “ribg provided with sufficient knowledge to be
able to understand the documeprtsvided by the aporations.” Wolf, 1993 WL 177020,
at *2 (citingGrand Jury 708 F. Supp at 494-9&rand Jury No. 863316 F.2d at 574)

If BRC fails to comply with the abowe orders within 28 days of the date this
memorandur opinior anc ordel is filed, for eacl calenda day thas BECC is late in

complying, BRC must pay to the clerk of court a fine in the sum of $500.

YFaulkner is also being held in contempt for not appointing a corporate representative
for BRC. Therefore, if either Faulkner himself or BRC appoints a corporate representative,
both will be in compliance with the court’s orders.
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G

The court has held USPI in civil contptrfor commencing dawsuit against the
Receive in Californie state court without leave of this court If USPI fails to comply with
this memorandur opinior anc ordel within 28 days otthe date it is filed, then for each
calendar day that USPI is late in complying, USRIt pay to the clerk of court a fine in the
sum of $500.

The court order: that USP' pay jointly anc severely with Carole, the Receiver’s
reasonabl anc necessal attorney’s fee< and costs incurred by the lawsuit it filed in
Californie stat¢ court The Receiver must fola the procedures detailinfra ai 8 VIII to
apply for these attorney’s fees and costs.

VIII

The court also holds that the Receivgrentitled to recover his reasonable and
necessary attorney’s fees arubts incurred in prosecuting the instant contempt motion.

Within 28 days of the date this memorandypmion and order iled, the Receiver
must apply for these fees arakts by filing an applicatiosupporting brief, and supporting
evidence in the form an appendix. Privileged mater@ntained in the evidence may be
redacted from the pleadings filed publictydegfrom the pleadings disclosed to respondents,
but complete descriptions must be filed isegparate, unredacted version that is filed with
the court under seal. The court will decide veetany parts of the redacted materials must

be disclosed publicly or to spondents. Opposition briefedasupporting evidence in the
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form of appendices must bigefl within 21 days, and reply iefs must be filed within 14
days of the filing of the opposition response.
x %

In sum, the court grants in part and @snin part the Receiver's September 5, 2017
motion; grants the Receiver’s October 22, 2017 motion; and grants the Receiver's November
30, 2017 motion. The court s Faulkner, BECC, BOG, BROSPI, and Carole in civil
contempt to the extent set forth in tmemorandum opinion and ordend orders them to
purge themselves of the contempt withind2§s of the date this memorandum opinion and
order is filed.

SO ORDERED.

February 13, 2018.

-

SIDNEY A. FITZW
UNITED STATES DISTRICT JUDGE
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