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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

SECURITIES AND EXCHANGE 8§
COMMISSION,

Plaintiff,
VS.

CHRISTOPHER A. FAULKNER, et al., 8§

8

8§

)

8 Civil Action No. 3:16-CV-1735-D
8

8§

8

Defendants. §

MEMORANDUM OPINION
AND ORDER

Defendants Christopher A. F&akr (“Faulkner”), Jeremy S. Wagers (“Wagers”), and
Judson F. Hoover (“Hoover”) movwe advance defense cogtigrsuant to the terms of a
directors and officers insurance policy (“D&OIlg”). The D&O Policy is at least in part
subject to this court’s prior order frepai all the assets of Faulkner, Breitling Energy
Corporation (“BECC”), and Breitling Oil & GaCorporation (“BOG”), and placing these
assetsin areceivership. &tourt-appointed temporary réer (“Receiver”) opposes these
motions. Defendant Parker R. Hallam (“Hallgre&parately moves for the court to halt the
ongoing distribution of the D&O Rioy proceeds, and to reatlate the proceeds in a more
equitable manner. For the following reasons,aburt grants Faulkner and Wager’s motion
for the advancement of defense costgntg Hoover’'s motion for the advancement of
defense costs, and deniewllam’s expedited motion foorder regarding remaining

insurance proceeds and motion to protectciert’'s equitable jurisdiction and prevent
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exhaustion of insurance policy.
I

Because this case is the subjegtradr memorandum opinions and ordesse, e.g.,
SEC v. Faulkner2017 WL 4238705 (N.D. Tex. Sef@5, 2017) (Fitzwater, J.)Faulkner
1), the court will only recounthe background factsd procedural history pertinent to this
decision.

In 2016 the U.S. Securities and Excha@menmission (“SEC”) filed this lawsuit
against Faulkner, BECC, Wagers, Hoover, Halldoseph Simo, Dustin Michael Miller
Rodriguez, Beth C. Handkins, Gilbert Siesy, BOG, Crude Energy, LLC, and Patriot

Energy, Inc. The SEC alleges thatyca 2011, Faulkner ankis codefendants have

The Receiver filed on Octob&5, 2017 a motion to strikaotion for advancement
of defense costs filed by Carole A. Faulk{f€arole”), purportedly otvehalf of BECC, and
for sanctions. The next dagarole filed an unopposed motiorvtdhdraw previously filed
motion for defense costs, and the court teated Carole’s motion for defense costs.
Accordingly, the court denies the é&ver’s motion to strike as moot

The court also denies the Receiver’s refjf@ sanctions, whitinvokes this court’s
inherent authority. The court has inherpatvers “necessary to protect the efficient and
orderly administration of justice and . necessary to commandspect for the court’s
orders, judgments, proderes, and authority.In re Stone 986 F.2d 898, 902 (5th Cir.
1993) (per curiam). “[A] court may assess atay’s fees when a pg has acted in bad
faith, vexatiously, wantonly, dior oppressive reasonsChambers v. NASCO, In&01
U.S. 32,45-46 (1991). “The mosition of sanctions using theurt’s inherent power should
be reserved for situations in which the d¢dimds ‘that fraud has been practiced upon it, or
that the very temple of justice has been defiledEstate of Merd v. United State2009
WL 2002902, at *4 (N.D. Tex. Ju§, 2009) (Fitzwater, C.J.) (quotiZhambers501 U.S.
at 46). Here, Carole corrected her actiomsday after the Receiver objected. Carole has
not since renewed the motionfibed any other motion for thedgancement of defense costs.
The court finds that Carole did not engagéim bad faith or vexaus behavior necessary
for the court to impose sanctions under riiserent powers, and dienies the Receiver’s
motion for sanctions.
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orchestrated a massive scheme to defraudgiakein Faulkner’s oil and gas companies of
approximately $80 million. Th8EC asserts that, in carrying out this scheme, Faulkner and
other defendants violated 8§ &7 (of the Securities Act of 1933, § 10(b) of the Securities
Exchange Act of 1934, and SECIRW0b-5, promulgated thereunder.

In 2017 the SEC filed a motiofor preliminary injunction,ex partetemporary
restraining order, asset freeze, appointmentreteaiver to conserve the assets of Faulkner,
BECC, and BOG (collectively, the “Receivkis Defendants”), and other ancillary relief
(including a sworn accounting, document preagon, and expeditetdiscovery). The SEC
averred that, after it filed suifhe Receivership Defendamsntinued to defraud investors
of an additional $110,000 in oil and gas production revenues.

On August 14, 2017 the court entered orders appointing a temporary receiver and
granting a temporary restraining order and aisseze order. Theseders were limited in
scope to “all oil-and-gas rd&d assets” controlled by thes€eivership Defendants. Aug.

14 Receivership Order &t2. The court allowed the gigs to submit additional briefing
regarding the remaining relief that the SEC requested.

In subsequent briefing, tf8&EC maintained that theset freeze should be expanded
to cover all of the Receivership Defendanssets. It contended that this expansion was
necessary to ensure that the Receiver woulable to accuratelysaess and secure assets
likely needed for future disgorgement. [pRaulkner opposed the SEC’s requested relief.

He maintained that the scope should remairdidonly to oil-and-gaassets. Alternatively,



he contended that the court should permmm and other insureds to access the “D&O
Policy” so that the insured®uld pay for their defense costs.

XL Specialty Insurance Company (“XL'i¥sued the D&O Policy to BECC for a
policy period of December 9, 2014 through Agr 2016. The D&O Policy is a claims-
made policy with an aggregate limit of liabiliay$1 million. The “hsured Persons” include
“any past, present or future director or offi, or member of the Board of Managers, of
[BECC] and those persons sewyiin a functionally equivalemble for the Parent Company
or any Subsidiary operating imcorporated outside the Unit&dates.” Hoover App. at 37.
The D&O Policy consists of three insuringegments: Insuring Agreement A, which covers
Losse$from Claims against Insured Persons; Insuring Agreement B, which covers Losses
that BECC is required to pay as indemrdfion to an Insured Person; and Insuring
Agreement C, which covers BECC’'s Losselted to a Securities Claim against the
company. Regarding the prity of multiple payments aong the three agreements, the
D&O Policy specifies:

it is understood and agreed that if Loss, including Defense
Expenses, shall be payable unahere than one of the Insuring
Agreements, then the Insurshall, to the maximum extent

practicable and subject at all times to the Insurer's maximum
aggregate Limit of Liability . . pay such Loss as follows:

?Loss is defined as “damages, judgmestgtiements or other amounts (including
punitive or exemplary damages, where insurable by law) and Defense Expenses in excess
of the Retention that the Insured is legalbhligated to pay.” Hoover App. at 38.

3A Claim is, inter alia, “any civil proceeding in aourt of law or equity, or
arbitration.” Hoover App. at 36.
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(1) first, the Insurer shall pay tHadss, if any, which the Insurer

may be liable to pay on behaif the Insured Persons under

Insuring Agreement (A);

(2) second, the Insurer shall pthat Loss, if any, which the

Insurer may be liable to pay on behalf of the Company under

Insuring Agreement (B); and

(3) third, the Insureshall make such other payments which the

Insurer may be liable to makeder Insuring Agreement (C) or

otherwise.
Id. at 23. Here, several of the defendanth@present action qualify as “Insured Persons”
under the D&O Policy and seek policy procetmpay for defensexpenses according to
the policy’s terms.

In Faulkner Ithe court granted in part and deniegbart the SEC’s requested relief.

The corresponding order expanded the scope of the Receivership Assets that wete subj
to remedial orders from only those relatedit@and gas activities to “all assets—in any form
or of any kind whatsoever—owned, controllethnaged, or possesday [the Receivership
Defendants], directly or indirdg.” Sept. 25 Receivership Ondat 1. The court also held
that, as a result of thisxpanded scope, “the D&O Policy is at least in part within the
receivership estate Faulkner | 2017 WL 4238705, at *6. At#ésame time, the court held
that “the fact that these fundse within the receivership estate does not preclude the court
from granting an advancement of defense codts.”

Faulkner demonstrated that he and otlefendants faced a real and immediate harm

without access to the D&O Pojiproceeds; without these funds they might be unable to



mount a defense in this cad#ithout full briefing on the potdial harms to the receivership
estate, however, the court could not “effectively balanckahms implicated” by providing
Faulkner and othattefendants with indefinite access to the proceéds.Therefore, the
court ordered “that the temporary receiadiow defendants access to the D&O Policy
proceeds for the period required the court to decide thguestion on full briefing, or, if
sooner, the date the court by order denies such acdess.”

In accordance with the briefing scheduliefendants Faulkner and Wagers, and
Hoover have filed separate motions for the advancement of defense costs. The Receiver
opposes the motions.

While these motions have been pendingureds under the D&O Policy have been
able to submit losses and receive paymentsrihdeolicy’s termsXL has received such
requests and distributed payments on a regular basis.

On November 2, 2017 defendant Hallarbmitted to the Receiver a written demand
for indemnification and feadvancement, and on Novemi2&, 2017 he submitted to XL
a demand for coverage and claim for defenstscoOne month later, XL determined that
“Hallam is a former director of [BECC] artldus an Insured Personider the D&O Policy.
Hallam App. at 8. XL also informed Haittathat, at that time§182,220.99 remained on the
D&O Policy’s limit of liability. XL anticipated that the D&O Policy would be fully
exhausted from claims submitted duringd@mber 2017. On December 29, 2017 Hallam

submitted a claim totalgn$654,375.00 for dense costs for all covered matters since he



retained counsel in March 2015.

In January 2018 XL informed Hallamahit would distribute the D&O Policy
proceeds on a pro rata basis for each fimdéfense costs incurred only within December
2017. Hallam then moved for an expeditedeordirecting XL tosuspend further claim
payments and to equitably dibute the remaining policy proceeds. The court advised the
parties that it would considére motion according to the tinparameters of the local civil
briefing rules rather than on axpedited basis. After XL advised the insured parties that
it intended to make final payments, Hallaemewed his motion on a&mergency basis on
February 1, 2018. XL distvuted the final payments undihe D&O Policy at the same
time. Under the court’s diction, defendants Faulkner, @éas, and Hoover filed their
responses ioppogtion to Hallam’s motion on Februag; and Hallam filed his reply on
February 20. Hoover later filed a sytg to which Hallam has replied.

[l

“Once the equity juddiction of the district cotihas been properly invoked by a
showing of a securities law vation, the court possesses the necessary power to fashion an
appropriate remedy.”"SEC v. Posnerl6 F.3d 520, 521 (2d Cir. 1994) (quotiSgC v.
Manor Nursing Ctrs., In¢.458 F.2d 1082, 1103 (2d Cir. 1972)). Beyond appointing a
receiver, “[t]he court is alsempowered to freeze defendantssets to preserve the status
quo and prevent dissipation of ill-gotten gasws that they remaimvailable to fund

subsequent disgorgeent orders and civil penaltiesSEC v. AmeriFirst Funding, In007



WL 2192632, at *3 (N.D. Tex. July 31, 2007) (Fitzwater,skg also SEC v. BrogkK999
WL 493052, at *2 (N.D. Tex. Juli2, 1999) (Fitzwater, J.) (CitirSEC v. Schiffe. 998 WL
307375, at *7 (S.D.N.Y. June 11, 1998)). “Itasrecognized principle of law that the
district court has broad poweasd wide discretion to deternaithe appropriate relief in an
equity receivership.””SEC v. Safety Fin. Serv., In674 F.2d 368, 372-73 (5th Cir. 1982)
(quotingSEC v. Lincoln Thrift Ass;rb77 F.2d 600, 606 (9th Cir. 1978 In this way, “the
court has broad equitable power in secwsifraud cases to fasim appropriate ancillary
remedies necessarygoant full relief.” Faulkner | 2017 WL 4238705, at *3 (citingosner
16 F.3d at 521-22).
[l
The court begins by addressing the motioiiSaulkner and Wgers, and of Hoover,
for the advancement of defense costs.
A
Although the D&O policy is pambf a receivership estatihis does not preclude the
advancement of defense costBecause “the districtourt has broad powers and wide
discretion to determine the appropriegéef in an equityreceivership,”Safety Fin. Serv.,
Inc., 674 F.2d at 372-73 (internal quotation maxkd citation omitted), several courts have
concluded that the advancement of defensesasstppropriate, despite the fact that they
may be drawn from a D&O policyithin a receivership estat&ee, e.g., SEC v. Stanford

Int'l Bank, Ltd, 2009 WL 8707814, at *3-4 (N.D. Tex. D8, 2009) (Godbey, J.) (declining



to determine whether D&O poligroceeds were part of recerghip estate, but holding that
even if they were, court would peit advancement of defense cos&jC v. Naraya/2017
WL 447205, at *6 (N.D. Tex. Feb. 2, 2017) (LyrJ.) (noting that even in cases where
D&O policy proceeds are within bankruptcy déstdcourts have nonetheless granted relief
when the harm weighs more heavily agaith&t directors or officers than the debtor”)
(citations omitted). In these cases, the couatge balanced the m@uitial harm facing the
defendants moving for defense costs with thenh@ the receivershiestate if such funds
are released. In particular, they considbether the harms are clear and immediate rather
than hypotheticabr speculative. See Stanford Int'l Bank009 WL 8707814, at *3-4;
Narayan 2017 WL 447205, at *@n re Allied Digital Techs. Corp.306 B.R. 505, 514
(Bankr. D. Del. 2004)tn re CyberMedica, In¢280 B.R. 12, 18 (Bankr. D. Mass. 2002).
Courts will also examine the contractual terof the policy to ensure that the defendant
retains contractual rights to the contested proce$ds.Narayar?017 WL 447205, at *5.
B

Faulkner, Wagers, and Hoover maintaiattthey are entitled to the D&O Policy
proceeds that they have recelvéloover contends that theurt should enforce the priority
of payments mandated by the D&olicy, placing the Insurdeersons over BECC; that the
court should follow thé&arayancourt in balancing the harof withholding defense costs
against the harms to the estate; and tretehl harms faced by Hoover and defendants is

greater than théypothetical costs advanced by thec&®eer. Similarly, Faulkner and



Wagers posit that the insureds relied uponetkistence of the D&O Policy proceeds and
expected that the D&O Policyomld afford them a defenseattthe Receiver’'s and SEC’s
claims to the proceeds are spative at this time; that the Receiver cannot negate the
insureds’ contractual rights to coverage urilerD&O Policy; that the insurance proceeds
were not obtained through frauaind that depriving the inseds of insurance proceeds
would have a chilling effect upon the ability of coamges to retain offias to serve in their
companies.

The Receiver contends that any remairpngceeds should deozen and paid into
the Receivership Estate. He maintains that D&O Policy proceeds are Receivership
Assets; that harm to the Regership Estate is clear and immediate; that defendants have
failed to establish harm greater than that efeceivership Estate; and, alternatively, that
the court should require defemis to provide tangible security for reimbursement should
the claims against them not be recovered.

C

After examining the contcdual provisions of the D& Policy and balancing the
potential harms to both defendants and the Rership Estate, the court finds that all
“Insured Persons” under the D&O Policy are entittethe proceeds to pay for their defense
costs. These include Faulkner, Wageso¥ér, and Hallam (the fisured Defendants”).
Accordingly, the court declines to extetite asset freeze to any remaining proceeds or

reverse the prior payout of proceeds under the D&O Policy.
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In several critical respects, this case mirfdasayan 2017 WL 447205. There, the
SEC had accused the defendantdi@cting clients to make ¢in-risk investments in a The
Ticket Reserve, Inc. (“TTR”)—a companyrf@hich they were dectors —and covering up
the finders fees that they receivettl. at *1. TheNarayancourt had entered an order
freezing all of TTR’s assetdd. Two defendants moved ftine advancement of defense
costs under TTR’s director and officer liabilgplicy for expenses incurred in a derivative
suit. The insurance policy in question, asehé&ad three insurance agreements that each
covered claims against ingdual officers, those indenfired by TTR, and against TTR
directly. Claims against indidual officers retained the highest payment priority under the
terms of the policyld. at *2. TheNarayancourt granted the defendants’ motion for entry
of order allowing advancement of defensetspfinding that they had demonstrated a
contractual right to policy proceeds and ttithae potential harm to [the defendants] in
withholding defense costs far outweigh[&dkm to the [Receivership Estate]d. at *6.

Inthe present case, the Insured Defendanes tiamonstrated that they have a current
right to payment under the D&O Rry—a right that is superido any potential right of the
Receiver. The Insured Defendants heaeerage under the D&O PolicgeeHoover App.
at 51; Hallam App. at 8. As current or faendirectors or officers of BECC, the Insured
Defendants qualify as Insured Persons, amil tthefense expenses qualify as “Losses”
related to a “Claim”—i.e., the present SEC acti®@@eHoover App. at 51-53. Moreover,

XL has regularly reimbursedetdefense costs that the Instdi Defendants have submitted
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under the D&O Policy after determining thaetimcurred costs were reasonable. In this
way, advancing defense costs is aec@dance with the D&O Policy’s terms.

The Receiver, by contrast, has demonstrated no such contractual right to the proceeds.
A receiver “stand[s] in the shoes of the entityreceivership” and therefore acquires no
greater rights in property théte receivership entity hatNarayan 2017 WL 447205, at *5
(alteration in original) (quotingVuliger v. Mfrs. Life Ins. Cp567 F.3d 787, 793 (6th Cir.
2009)). The Receiver states that he inteandtemand reimbursement for “Asset Analysis
and Recovery, Case Administration, Busmeéperations, Accounting/Auditing, Status
Reports, and Data Analysis” the extent permitted by the [&Policy. Receiver Resp. at
4. But the Receiver points to no provisiohthe D&O Policy that might cover such
expenses. And even if a tan provision of the D&O Policdoes provide such coverage,
the Receiver has not shown tlpatyment of these costs wdwupersede payment of the
Insured Defendants’ immediate defense €asbder the policy’s priority of payment
provision. SeeHoover App. at 23. Essentially, “tfieceiver provides no basis to expand
[his] rights under the contract simply basa the Court imposed a receivershilddrayan
2017 WL 447205, at *5

Furthermore, the balancing of harmsaafavors providing th Insured Defendants
access to the D&O Policy proceedraulkner, Wagers, anablver have been approved as
insureds and reimbursed incurred defenstscoovered by the D&O Policy since January

2017. SeeHoover App. at 53. While their irestt motions were pending, the Insured
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Defendants continued to subrdéfense costs to XL, and Xddvanced defense costs after
determining their reasonableness, in accordatlethe D&O Policy. The fact that the
Insured Defendants reached thetgof their liability in a matteof months further indicates
their need for the proceeds. Indeeck thsured Defendants have submitted evidence
indicating that their counsel gended on the advancement dieshse costs. The court finds
that the Insured Deffelants have experienced the type of “clear, immediate, and ongoing
defense expenses” that justdfiadvancing defense costs framinsurance policy within a
receivership estateSee Narayan2017 WL 447205, at *5. Without money to fund a

defense, the Insured Defendants’ “abilitydefend themselves ongoing litigation [would
have] likely [been] substantially impairedld.

This immediate need outweighs the poteritaim to the Receivehip Estate. The
Receiver maintains that he is incurring ex@snsoutinely as part of administering the
Receivership Estate. As the court haplained above, however, the Receiver does not
identify how such expenseswld be covered under the D&blicy, nor has he requested
that XL reimburse such expenses at this tirfiee Receiver alsoontends that the D&O
Policy proceeds must be frozen to preservad$ in anticipation o€laims against the
Receiver Estate from the investors that de¢endants allegedly defrauded. The court
recognizes that promoting the efficient admsiration of the Receivehip Estate for the

benefit of potential creditors is “a prary purpose of equity receivership$SEC v. Hardy

803 F.2d 1034, 1038 (9th Cir. 1986). “But aistpoint the possibty that the D&O
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proceeds might one day be paid into the rership does not justifgenying directors’ and
officers’ claims.” Stanford Int'l Bank 2009 WL 8707814, at *3. As th¢arayancourt
explained:
[o]n balance, therefore, it apars the [insureds] are apparently
incurring actual expenses in deféng . . . this case, and have
demonstrated a current righfgayment. The Receiver has only
pointed to claims that may beigaut in the faure. The Court,
therefore, finds there is a clear, immediate, and actual harm to
Movants that greatly outweiglay speculative and potential
harm to the Receivership Estate.
Narayan 2017 WL 447205, at *7.For these reasons, the dogirants the motions for the
advancement of defense costaatordance with the D&O Policy.
D
The Receiver separately maintains thagrei the Insured Defendants have access

to the D&O Policy proceeds, they should beuieed to post securifgr any policy proceeds

that must be reimbursed if it is latetjudicated that dendants committed fraudBut “even

“The Receiver attempts to distinguish this case fianmayanandStanfordby noting
that the receiverships in those cases @sidted for at least eight months. Although
additional time might enable a receiver tokeahe case for harm to the estate, the
defendants in this case have demonstratattkiey are facing ehr and immediate harm
without the advancement of defense costs.

*The D&O Policy excludes coverage fordses connected to any Claim that was

brought about or contyuted to in fact byany: (1) intentionally
dishonest, fraudulent or criminatt or omission or any willful
violation of any statute, te or law; or (2) profit or
remuneration gained by any Insured to which such Insured is
not legally entitled; as detemed by a final, non-appealable
adjudication in the underlying action.
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assuming that claims assertadhis case . . . would lexcluded from coverage if proven,
[the] Receiver has notidentii@ny Policy provision, nor cileany precedent, requiring that
Insureds provide security faepayment in the event reimbursement is later required.”
Narayan 2017 WL 447205, at *9. The sole case that the Receiver e#asergest-Holt
v. Certain Underwriters at Lloyd’s Londp600 F.3d 562 (5th Cir. 2010), provides little
support. IlPendergest-Holdirectors and officers facing SEC charges sought a preliminary
Injunction to prevent an insurrom retroactively withdrawingoverage of a directors and
officers policy. The panel held thatetldetermination of whether money laundering
occurred—thereby triggering éhclaw back provision—had to be made by a court in a
separate actiond. at 575. At no point did the panebduss requiring the directors to post
a security in the event covgewas retroactively withdrawn.
The court declines to require the Insiieefendants to provide any security for
potential reimbursement.
v
The court next considers Hallam’s motiaagrevent exhaustion of the D&O Policy
and to equitably distribute its proceeds.
A
Hallam maintains that the court shoukmit any remainder of the D&O Policy

proceeds into the registry of the court anddiem “equitable distbution” of the proceeds

Hoover App. at 30.
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to him—both of any remainingroceeds and of fioy proceeds that XL has already
distributed to the other insureds. Hallgwsits that, since March 2015, he had “made
numerous requests for indemadtion, for fee advancemeiy disclosure of the identity
of BECC’'s D&O insurance carrier, andcapy of the [D&O Policy]” from Faulkner,
Wagers, and Hoover, among other BECC officétallam Mot. at 3. Hallam contends that
BECC's officers withheld XL’s identity and we otherwise unresponsive to his requests.
He asserts that he only discoe the existence of the D&Rbolicy as a result of Faulkner’s
objection to the asset freeze and appointmeateteiver. Hallam argues that the court has
the authority to equitably distribute the D&®blicy proceeds to him; that he has been
greatly disadvantaged by his inability tocass the D&O Policy; and that he will face
irreparable harm as a result of receiving anfyaction of his total defense costs under the
D&O Policy. Faulkner, Wagers, and Hoover oppose Hallam’s motion, and they maintain
that the court should not alter XL’sstlibution of the D&O Policy proceeds.
B

The court declines to alter XL'’s didtrition of the D&O Policy proceeds. Hallam
maintains that the court has the authoritydallocate the proceeds because the court has
“broad equitable power in securities fraud caefashion appropriate ancillary remedies
necessary to grant full relief Hallam Mot. at 7 (citing?osner 16 F.3d at 521-22). But the
court’s authority not limitless; it is relateto, and wielded to relieve, the underlying

securities fraud at issu&ee, e.g., Posnet6 F.3d at 521-22 (holdingahdistrict court did
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not abuse its discretion in issuing injunction because it had found that defendants “had
committed securities law violations wiglihigh degree of scienter”Manor Nursing Ctrs.

458 F.2d at 1103 (*Once the equity jurisdictionthe district court has been properly
invokedby a showing of a serities law violation the court possesses the necessary power
to fashion an appropriate remedy.”) (emphasis adde@)alsdn re Sadkin36 F.3d 473,
478 (5th Cir. 1994) (per curiam) (holding thetnkruptcy court’s equitable powers do not
permit it to “constitute a roving commissida do equity”) (internal quotation marks
omitted). Although the court does have brpagver, the only receership cases Hallam
cites—and the only cases the court has idedtiiare those in which the court has decided
whethernnsureds should be given &ss to a D&O Policy that wear might have been part

of a receivership estate. THam of relief derives from and addresses the very securities
fraud being litigated. In relieving such violatiomise court balances the interests of those
who have allegedly been defraddéhe interest in protecty the investing public, and the
interest of the defendants in accessing tlseirence policy proceeds to which they are
contractually entitled.

Here, however, Hallam’s requested reliedti@nuated from the underlying securities
fraud at issue. He asks the court to resolvewmather buthow D&O policy proceeds
should be distributed among the parties seegualp proceeds. Hallam alleges that this is
justified due to the conduct of the other aefants—specifically, because the BECC officers

were unresponsive to his regte for indemnification and information about the D&O
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Policy. But he has neither established, soit clear to the cowy that this conduct is
sufficiently related to a securities-law violationadiner claim that is sufficient to trigger this
court’s broad remedial powerFurthermore, Hallam does reite any case indicating that

a court would be justified insing its power to reallocate D&O policy proceeds that were
otherwise allocated in accordanwith that policy’s terms.

And even if the court hadéhauthority to address Hallagrequest for an “equitable
distribution” of the D&O Policy proceeds, Hactual assertions rasjuestions that might
cause a court to hesitate befapplying its equitable powe€f. In re Quenzerl9 F.3d 163,
165 (5th Cir. 1993) (“Full development andaexination of the facts and the relative
positions of the parties are imperative in éxrcise of the court's equitable powers.”).
Beyond a single meeting with Hoover’'s counsel in 2015—the contents of which are
contested by both sides—Hallgrovides few details regard) his communications with

the other BECC officers regarding policy coveragd indemnification. Similarly, it is not

°XL indicates that it informed BECC in Bember 2016 that, “based on [its] [r]eview
of the employment and/or position held byt&aining individual dendants named in the
SEC Action, none would seemdaalify as an Insured Personsas$ forth in the Policy other
than Messrs. Faulkner, Wagers, or Hoover.” Hallam App. at 8.

The terms of the D&O Policy and Texas lmdicate that XL need only advance the
defense expenses Hallam incurred after Hallaowiged notice to XL ofhe relevant Claim.
The D&O Policy provides that fflo Insured may incur any Bense Expenses . . . without
the Insurer’s consent, such consent not tarimeasonably withheld.Hoover App. at 41.
Texas law similarly provides that insurdrave “no duty to defed—and thus cannot be
required to pay any ¢ihsured’s] defense costs—until the insured tendered the complaint
to [the insurer].”"Royal Ins. Co. of Am. v. iH#ord Underwriters Ins. C9.391 F.3d 639, 644
(5th Cir. 2004).
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clear that Hallam’s only possible recoursas to wait more than two years before
discovering the D&O Policy’s exigtee in the course of this liggion. In addition, Hallam
did not move the court to advance defe costs upon discovering the D&O Policy’s
existence, and he waited afd#&ional two months dere submitting a claim directly to XL.
Accordingly, considering # uncertain authority anthcts involved, the court
declines to alter XL'’s distribution of ¢hD&O Policy proceeds in response to Hallam’s

present motions.

For the reasons explained, the coudngs Faulkner and Wager's motion for the
advancement of defense costs, grants Hoowastgn for the advancement of defense costs,
and denies Hallam’s expedited motion for omggarding remaining insurance proceeds and
motion to protect the court’s equitable gdiction and preventxbaustion of insurance
policy.

SO ORDERED.

June 6, 2018.

-

SIDNEY A. FITZW
UNITED STATES DISTRICT JUDGE
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