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INTHE UNITED STATESDISTRICT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

NATIONAL COLLEGIATE STUDENT 8
LOAN TRUST 20063, a Delaware 8
Statutory Trust, §
8§
Plaintiff, 8 CIVIL ACTION NO. 3:16-CV-1936-M
V. 8§
8§
ERNEST RICHARDS 8
8§

Defendant

MEMORANDUM OPINION AND ORDER

Before the Couris a Motion forRemandDocket Entry #6] filed by Plaintiff National
Collegiate Student Loan Trust 200§*BICSLT"). For the reasons explained below, the Motion
is GRANTED.

Background

On August 10, 2019NCSLT, a Delaware statutory trusiied this lawsuit against
Defendant Ernest Richards (“Richards”), a Texas citigethe 191 Judicial District Court of
Dallas County, Texas, in which NCSLT asserts a single claim against &dbabreach of
contract, arising out of Richards’s alleged failure to repay a studenSedgl. Orig. Pet(Def.
Rem. Not., Ex. 3) at 2, BICSLT allegs that, as of March 25, 2015, Richards owed a principal
balance of $42,740.22, plus accrued and unpaid interest in the amount of $4)87@113,. 12.
On September 28, 2015, Richards filed an Original Answer in state court, asaeyéingral
denial and raising various affirmative defenses. Def. Orig. Ans. (Def. Retm.Bx. 4).0n July
1, 2016, Richrds filed a Notice of Removal in federal coagserting that the lawsuit involvas
Federal DebCollection Act claim, complete diversity, and the amount in controversy exceeds

$75,000. Def. Rem. Not. at 2, 9. NCSLT filed a Motion to Remand on July 14, 2016. The
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issues have been fully briefed, and the Motion is ripe for determination.
Legal Standardsand Analysis

A defendant may remove an action filed in state court to federal court iftibe oone
that could have originally been filed in federal co8ee28 U.S.C. § 1441(a). A federal court’s
jurisdiction is limited, anc federal courggenerally may only hear a case if it involves a question
of federal law or where diversity of citizenship exists between theepaBee 28 U.S.C. 8§88
1331, 1332. The removing party bears the burden of establishing jurisd&temiller v.

Diamond Shamrock Co275 F.3d 414, 417 (5th Cir. 2001). “If at any time before final judgment
it appears that the district court lacks subject matter jurisdiction, thaeltalb®e remanded.” 28
U.S.C. § 1447(c).

Richardscontends the Court has jurisdiction over this matter on both diversity
jurisdiction and federal question grounds. Def. Rem. Not. at 2, 9. Federal questioatjonsdi
under 28 U.S.C. § 1331, “exists arh‘a wellpleaded complaint establishes either that federal
law creates the cause of action or that the plamtifght to relief necessarily depends on
resolution of a substantial question of federal laBotden v. Allstate Ins. C0589 F.3d 168,

172 (5th Cir. 2009) (quotingranchise Tax Bd. v. Constr. Laborers Vacation Trdé8 U.S. 1,
27-28 (1983)). “A civil action filed in a state court may be removed to federal courtcigihe

is one ‘arising under’ federal law,” and, “[tjo determine whether the clairasausder federal

law, we examine the ‘well pleaded’ allegations of the complaint and ignore pbtiftnses:

[A] suit arises under the Constitution and laws of the United States only when tiidfjdai
statement of his own cause ofiantshows that it is based upon those laws or that Constitution.”
Beneficial Nat'l| Bank v. AnderspB39 U.S. 1, 6 (2003) (citation and internal quotation marks

omitted).Thus, a] federal question exists ‘if there appears on the face of the complaint some



substantial, disputed gstion of federal law.”In re Hot-Hed Inc, 477 F.3d 320, 323 (5th Cir.
2007) (quotingCarpenter 44 F.3d at 366)[T] here is generally no federal jurisdiction if the
plaintiff properly pleads only a state law cause of actiMBOF Corp. v. Exxon Corp295 F.3d
485, 490 (5th Cir. 2002).

NCSLT’s Original Petition asserts a single state law claim against Richatoi®&wh of
contract.SeePl. Orig. Pet. at 3. AlthougRichards conclusorily asserts that this lawsuit involves
afederal question arising under the Federal Fair Debt Collection Practites5AU.S.C. 88
1692, et seq. (“FDCPA"), NCSLT'’s claim for breach of contract is not based on the FRX@PA
does not depend on the resolution of a substantial question regheatifeferal statute
Richards has thus failed to establish that removal is proper based on federal quesdictign.

In diversity cases, each plaintgfcitizenship mudte different from each defendast’
citizenship, and the amount in controversy must exceed $756628 U.S.C. 88 1332(a), (b).
Whereaplaintiff allegesa sum certaiim its pleadingthat amount controls, if made in good
faith. St Paul Mercury Indem. Co. v. Red Cab.C203 U.S. 283, 289 (1938llen v. R & H Oil
& Gas Cao, 63 F.3d 1326, 1335 (5th Cir. 1995).this casetiis undisputed that NCSLT and
Richardsare diverse. However, the amount in controversy does not meet the jurisdictional
threshold NCSLT specifically allegein its Original Petition thaRichards owes a principal
balance of $42,740.22, plus accrued and unpaid interest in the amount of $4,570.17. PI. Orig.
Pet at 3, 12. Th€ourt finds that NCSLT made its damages allegations in good faith, as it
provided the Court with documentation showing its claim for only $47,310.39 represents the
actual amount owing on the lo@eePl. App. at 15, 10 & 45-58ICSLT also requests an

award of “reasonable and necessary attorney’s fees of at least $5j0@04. The amount in



controversy, including attorney’s feesthuswell below the jurisdictional minimumid. at 3,
115.

Richards appears to rely orstatement on the first page of NCSLT’s Original Petition
that it“seeksonly monetary relief of $100,000 or less, including damages of any kind, penalties,
costs, epenses, and pre-judgment interest.” PI. Orig. &et, 12 But, this statememherely
conforms to Texas Rule of Civil Procedure 47, which requires plaintiffs to seleof tue
prescribed statements describing the damages s@egiex. R. Civ. P. 4(c)(1).It does not, in
the absence of additional facestablishthat the amount in controversy satisfies the
jurisdictional minimum See, e.g., Payton v. Equifax Info. Servs., 12004 WL 7236066, at *3
(N.D. Tex. Dec. 18, 2014) (Boyle, JRichardsfails to set fortrany factshat support a finding
of the requisite amount, either in his removal notice or in support of his response to the Motion
to remand. In the absence of such facts, Richards has failed to establishimynagrnce of
the evidencehat the amount in controversy requirement is met.

Further, under the sacalled “forumdefendant rule,” an action may not be removed on
the basis of diversity jurisdiction if any defendant, properly joined and seneeditizen of the
state where thplaintiff filed suit. See28 U.S.C. § 1441(b)(2).¢toval ofa case in violation of
theforum-defendantule renders the removarocedurallydefectiveand provides a basis for
remand where the issue timely raisde In re 1994 Exxon Chem. Fi&58 F.3d 378, 391 (5th
Cir. 2009).Here, Richardsadmits that he is a citizen of Texathe same state in whi¢tiCSLT
filed its original petition Def. Rem. Not. at 1, 4. Althoudie asserts his Notice of Removal
that he wasnever served,Richardsfiled an Original Answer in state could., Ex. 4. Under
Texas law, an answer constitutes an appearance by a defendant and dispenses witlsitige neces

for the issuance or service of citation upon that defendant. Tex. R. Civ. Rid¢R4rdsis thus



considered “mperly served” for purposes of effecting removis v. Cash2001 WL
1149355, at *ZN.D. Tex. Sept. 27, 2001) (Sanders, dee alsdBreitweiser v. Chesapeake
Energy Corp, 2015 WL 6322625, at *4-5 (N.D. Tex. Oct. 20, 2015) (recognizing that
defendant answefiled in state coursatisfesthe requirement derived from the “properly
joined and served” language that at least one defendant mustdigeced served prior to
remova). Remand ighereforeappropriate on the basis of the foraefendantule, which
Plaintiff has timely raised.

Finally, NCSLT seekdts attorney fees incurred in connection with the removiaé T
Court has discretion to ordeidRardsto pay NCSLT “just costs and any actual expenses,
including attorney fees, incurred as a result of” improper removal. 28 U.S.C. § 1447(c). To
warrant such an awardjdRardsmust have “lacked an objectivelgasonable basis for seeking
removal.”See Martin v. Franklin Capital Corp546 U.S. 132, 141 (2009Richards lacked an
objectively reasonable basis to remove this dassguse idoes not involve a federal questian
seek damages in excess of $75,000. Additionally, Richards is a citizen of Texas andledt enti
to remove this case to a federal court in Texas. The Court theoed@rsRichardsto pay
NCSLT the reasonable attornéyses and costi incurred as a result oemoval. NCSLT shall
submit by affidavit documents establishing such fees within tweméydays of the date of this
Order. IfRichardsdisputes the amount sought, he may respond within fourteen days thereatfter.

Conclusion

Plaintiff's Motion for Remands GRANTED, and this case REMANDED to the 191

Judicial District Court of Dallas County, Texas

SO ORDERED.

Dated: August 30, 2016 mﬁﬁﬂ‘”‘-’
BARA M. G. Lﬂ\\\
EF JUDGE
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