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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

CHARLES ANDREWS, 8
8
Plaintiff, 8
8

\Y; 8 Civil Action N0.3:16-CV-2083-L
8
MARK PHELPS ANDREWS, 8
8
Defendant. 8

MEMORANDUM OPINION AND ORDER

Before the court is Realigned Plaintiff Charles Andr¢sys-irst Amended Motion for
Default Judgment as to Defendant Mark Phelps Andrews (Doc. 50), filed August 21, 2018. After
careful consideration of the motion, briegcord and applicableauthority, the courtgrants
Plaintiff Charles Andrew$s] Motion for Default Judgment Against Defendant Mark Phelps
Andrews(Doc. 50).

l. Factual and Procedural Background

On July 18, 2016, Hartford Life and Accident Insurance CompéaAynerica(“Hartford”)
filed a Complaint in Interplead€Poc. 1)against Defendants MaPhelps Andrews an@harles
Andrews. Plaintiff's Complaint sought toterplead contested death benefitso(i€ Benefits”)
of a life insurance policy pursuant to Ruledt2he Federal Rules of Civil Procedure and 28 U.S.C.

§ 1332. Hartford filed the mterpleader because Decedent Doris Andrews, at the time of her death,
was enrolled under Policy No. GL-3950309 that was issued by Hartford. Under the Polisy, Dor
Andrews was insured for $15,000 in Basic Life Insurance; $100,000 in Supplemental Life

Insurance; and $15,000 in Basic Accidental Death and Dismemberment. Doris Andrews
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designated Mark Phelps Andrews, her husbasd 100% primary beneficiary and Charles
Andrews, her fathein-law, as 100% contingent beneficiary. Doris Andrews died on January 8
2016. Charles Andrews submitted a claim seeking the F&dingfitson January 29, 2016. Mark
Phelps Andrews has not waived any rightthoPolicy Rnefits he may have. Hartford filed the
interpleader because it could not determine which benefigiasyentitled to the Polidgenefits

and did not wish to risk exposure to multiple liabilities.

On September 16, 201&harles Andrewsanswered and filed eounterclaim against
Hartford and acrosglaim against Defendant MamRhelps AndrewgDocs. 7, 9, and 10)The
courtdismissed without prejudicgharles Andrews counterclaim against Hartford on October
11, 2016 (Doc. 15).

Mark Phelps Andrews was properly served with the summons Gomdplaint in
Interpleaderon July 25, 2016in accordance with Federal Rule of Civil Procedure 4(c), as
evidenced by the Proof of Service filed with tdoeirt.Doc. 6, Decl.of Rebecc&. Bryant in Supp.
of Pl’s Rule 55(a) Request for Entry of Default as to Dddirk PhelpsAndrews (“Bryant Decl.”)
(Doc. 201). Mark Phelps Andrews failed fde an answer or otherwise respond to the Complaint
in Interpleaderwithin the time provided byrederal Rule of Civil Procedurg2, or anytime
thereafter, which thisourt acknowledged in itsrdergranting Plaintiff's Motion for Interpleader
Relief (Doc. 29).

On December 5, 2016, Hartford fil&daintiff's Motion for InterpleadeRelief (Doc. 21).

On December 20, 2016, Hartford requested thatlénke of court enter defauligainst Mark Phelps
Andrews pursuant to Rule 55(a) of the Federal Rules of Bigitedure and Local Rule 5503qc.

20). Theclerk entered default against Mdkelps Andrews on December 6, 2QD6¢. 24), with
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respect to Hartford’s requesfThe murt grantedPlaintiff’'s Motion for Interpleader Reliedbn
February 17, 201{Doc. 29)andorderedasfollows:

1. Hartford isgranted leave to deposit withiB0 daysof the date of this order
the total sum 0$130,000, plus any and all accrued interest, with the Clerk of the
United States District Courtor the Northern District of Texas (“Clerk”), which
represents the disputed policy benefifzolicy Benefits”) under the policy of life
insurance and accidental death atidmemberment benefits issued to Doris
Andrews, Policy No. GL-395309 (“Policy”);

2. The Clerkshall acceptHartford’s tender of the Policy Benefits ateposit
the PolicyBenefits in accordance with Rule 67(a) of the Federal Rules of Civil
Procedure;

3. Defendants Mark Phelps Andrews and Charles Andrews (“Defesijlan
shall interpleadwithin 60 daysany claims they have to the Policy Benefits if they
have not done so already;

4. Defendants arenjoined, preliminarily and permanently, from instituting
or prosecuting anyther action, suit, or proceeding agait$artford, Doris
Andrews’s insurance benefit plasr, Doris Andrews’s employer in any other court
relating to the underlying benefit plan®olicy Benefits;
5. Hartford isdismissed with prejudicefrom this action and released from
any further liabilityfor benefits payable under the Policy as a result of the death of
Doris Andrews. Upon thiender of the Policy Benefits to the Clerk, Hartford is not
required to participate further this proceeding, unless required by court order or
subpoena; and
6. The parties aresaligned such that Charles Andrews is Plaintiff, since he is
the only partyto appear and file an answer and claim to the P&myefits, and
Mark Phelps Andrews, whias yet to answer or otherwise appear, is Defendant.
Id. On March 3, 2017, Hartford deposited into the registry of the court $130,440.32.
On April 17, 2017, Realigned Plaintiff Charles Andrews filed his First Amended
Complaint and/or CrosSlaim against Defendant Mark Phelps Andréi#smended Complaint”)
(Doc. 31) At theinstruction ofUnited States Magistrate Judge Remhtzaris Toliver (“Judge

Toliver”), a copy of the Amended Complaint was sent via certified mailfrreéeceipt requested,

to Defendant Mark Phelps Andrews on AuggisP017.
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On July 25, 2017, Judge Toliver conducted a stetuderence pursuant to the Federal
Rules of Civil ProceduréDoc. 33). Counsel for CharleAndrews appeared at the status
conference. No other parties appeared. At the conference, Dolilggr set a deadline of August
8, 2017, for Defendant Charles Andrews to file a motion éawltjudgment.

On August 8, 2017, Realigned Plaintiff Charles Andrews filed his Original Mddion
Default Judgment as to Defendant Mark Phelps Andrews and Brief in Si{ppart34). The
court, however,by its Order of August 10, 2017, denied without prejudice Realigned Plaintiff
Charles Andrews’ Original Motion for Default Judgment as to Defendant Mahp® Andrews
as being prematui@®oc. 35). Thecourtordered that Realigned Plaintiff Charles Andréaannot
rely [or piggyback]on the service of Hartford’s summons and Original Complainwith respect
to hisown First Amended Complaint without first serving Defendant Mark Phelps Andriivs w
a summon and copy of the Cros3laims or First Amended Complaint in accordance with Federal
Rule of Civil Procedure 41d. at 34.

On April 5, 2018, theourt ordered Realigned Plaintiff Charles Andrews to efectice
on Defendant Mark Phelps Andrews by May 3, 2Q0D8c. 36), and Defendant Mark Phelps
Andrews was served with a summons and copy of Realigned Pl&htifles Andrews’ First
Amended Complaint and/or Cross-Claim on May 3, 2@d&(42).

Thecourt notel in its Order of June 19, 201Bat“the executed summordid not indicate
that Defendant Mark Phelps Andrews was personally served aa ttety of the summons and
complaint were left at Defendant’s dwelling or place of abode witeraon of suitable age who
residel there, andhat it wasconerned that service as Mark Phelps Andrews in the manner
specified in the executed summons is not valithecourt, thereforeprdered Realigned Plaintiff

Charles Andrews to(1) file an amendeexecuted summons that complies with Rule ;4(2)
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provide thecourt with legal authorityo supportthe manner in which service of the summons was
previously effectedor (3) effect service in ananner that comports with Rule 4(e), or show the
court good cause as to why service cannagfiected as to DefendaNark Phelps Andrews by
July 19, 2018(Doc. 43 at 2. Defendant Mark Phelps Andrews was properly served with a
summons and a comf Realigned Plaintiff Charles Andrews’ First Amended Complaint and/or
CrossClaim on June27, 2018 in accordance with FedeRule of Civil Procedure 4(e), as
evidenced by the Proof &ervice filed with theourt ©oc. 48).

Defendant Mark Phelps Andrews is not in the aatmigary or subject to the Soldiers and
Sailors Relief Act of 194@Bryant Decl.(Doc. 20-1). Defendant Mark Phelps Andrews faéed
to file an answer or otherwise respond to Realigned Plaintiff Charles AndrewsAmended
Complaint served on him within the time provided by the Federal Rules of Civildirece
Il. Discussion

A party is entitled to entry of a default by the clerk of the court if the opposing fadst
to plead or otherwise defend as required by law. Fed. R. Civ. P. 55(a). Under Ryla 8&failt
must be entered before the court may enter a default judgricepntNew York Life Ins. Co. v.
Brown 84 F.3d 137, 141 (5th Cir. 1996Dhe clerk of court entered a default against Mark Phelps
Andrews;however,suchdefault was entered prior to him being served with a copy of Realigned
Plaintiff Charles Andrew$s] First Amended Complaint. To ensure thatdefaulthas been
properly enteredthe court by this opinion and ordeiill enter default against Mark Phelps
Andrews with respect to Plaintiff Charles Andrels}’First Amended Complaint. As stated
previously,based upon the information in the record, Defendant Mark Phelps Andrewsais not
minor, incompetent person, or member of the UnitedeStmilitary and he, although being duly

served, has not served an answer or otherwise responded Eirsh&mended Complaint.
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Accordingly, Mark Phelps Andrews is in default, and ¢bartdirects theclerk of court to enter
defaultagainst Mark Phelps Andrews on the docket sheet.

Defendant Mark Phelps Andrews, by failing to answer or otherwise respond to the
AmendedComplaint, has admitted the wglleaded allegations of tienendedComplaint and is
precluded from contesting the established facts on apfpdahimatsu Constr. Co. v. Houston
Nat'l Bank 515 F.2d 1200, 1206 (5th Cir. 1975) (citations omitte@tated differently, a
“defendant is not held to admit facts that are well-pleaded or to admit conclusions of law.”
Woota v. McDonald Transit Assocs., In@88 F.3d490, 496 (5thCir. 2015) (citation omitted).
Accordingly, a defendant may not contest thefficiency of the evidence” on appeal but “is
entitled to contest the sufficiency of the complaind its allegationto support the judgmentd.

In his Amended Complaint, Charles Andrews asserts causes of action foustort
interference with a contract, declaratory judgment, fandunds interpleadedhto the court In
his Amended Motion for Default Judgment, Charles Andrews seeks the full amaheatRilicy
Benefits and the full amount of funds pando the registry of the court. He does not putsise
“tortious interferencavith-a-contract claim or request any relief regarding the claim
Accordingly, the court will confine its analysis teefttheclaratoryjudgmentaction and forfeiture
claims.

On January 8, 2016, Mark Phelps Andrews was arrested for the murder of Doris #ndrew
andplaced in thelarrant County Jail. According to Hartford’s pleadings &mérles Andrews’s
Amended Complaint, Mark Phelps Andrews haswaited any rightsthathe mght be entitled to
under the Policy Benefits Charles Andrews seeks a declargtjudgment from the court

declaring that Mark Phelps Andrewslaims to the PolicyBenefits are invalid and forfeited
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because he was a principal or accomplice in bringing abouldgh#h of Doris Andrews, and
Charles Andrews, therefore,astitled to payment of the full amount of the Policy Benefits.

A person may commit the offense of murder in several ways. Wiays in which a person
may commit the offense of murdarewhen he “intentionally and knowingly causes the death of
an individual,” or “intends to cause serious bodily injury and commits an act olizemtyerous to
human life that causes the death of an individual.” Tex. Penal Code Ann. 8§ 19.02(b)(1),(2) (Wes
2011). The indictment against Mark Phelps Andrews allegesizoth

On March 12018, a Tarrant County jury convicted Mark Phelps Andrews of miagler
his wife DorisAndrewsand sentenced him to life in prison. The case is on appeal. The court
independently verified the murder conviction by accessing public recordsrahT@ounty takes
judicial notice of the conviction and appeal pursuant to Federal Rule of Evidence 201(b)(2), and
directs the clerk of court to file the records of the state court regarding the indigtooaviction
and appeal pertaining to Mark Phelps Andrewdnder Texas law, “A beneficiary of a life
insurance policy or cordct forfeits the beneficiary’s interest in the policy or contract if the
beneficiary is a principal or an accomplice in wilfully bringing aboet dleath of the insured.”
Tex. Ins. Code Ann. § 1103. 151 (West 2009).

As previously stated, Mark Phelps Andrews’s conviction is on appeal. That a conviction
for murder is not final does not precludédeneficiarys forfeiture of the Policy Benefitsin Re
Estate of Marygene Staffqra44 S.W. 368, 370 (Tex. App:-Beaumont 2008, no pet.): Section
1103.151does not require a ‘final conviction’ before a beneficiary forfeits his gigbtthe
[insurance] proceeds.”)Further, a conviction for murder is conclusiageto whether a person
acted wilfully in bringing about the death of an insur&dancis v. Marsall, 841 S.W.2d 51,53

(Tex. App—Houston [14h Dist.] 1992, no writ). Moreover, the record establishes that Mark
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Phelps Andrews knowingly and intentionally killed Doris Andrews by striking iterashammer.
This determination necessarily establisheat thlark Phelps Andrewscted voluntarily and
illegally, as there is no evidence that he acted by accident or mistake, or that hie aeiéd
defense. The court does not know whether any such defenses were raiss@:rhib they were
raised, the jury found no merit in them by returning a guilty verdict agdiaudt Phelps Andrews.
Not only did Mark Phelps Andrews act knowingly and intentionally in causing thie deBoris
Andrews, he acted illegally, and his conduct was thus wilful.

For thereasos herein stated, the court determines that more than a preponderance of the
evidence exists to establish that Mark Phelps Andrews wilfully caused tiheodl@adris Andrews,
and the cournbrders anddeclaresthat he has forfeited any rights that he has as primary beneficiary
to thePolicy Benefits made the basis of this action. The court, therefalers anddeclaresthat
Charles Andrews as the contingent beneficiary is entitled to and shaleretiePolicy Benefits
deposited into the registry of the court on March 3, 2017, plus all accrued intereshsimate
of deposit.The court furtheorders anddeclares that Mark Phelps Andrews is foreclosed and
prohibited from filing any claim for the Policy Benefits made the basis of thimaandany clam
madein this actionby Charles Andrews
1. Conclusion

For the reasons herein stated, the cgrahts Realigned PlaintifCharles AndrewsFirst
AmendedMotion for Default Judgmerds to Defendant Mark Phelps Andrefioc. 50), ande
is entitled to and shall recover the amoun$b80,440.32leposited by Hartford into the registry
of the court on March 3, 2017, plus all accrued interest on this amount from the date of deposit

until date of entry of the court’s jgdhent. The courtwill enter judgment by separate document,
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as required by Federal Rule of Civil Procedure 58, in the amount stated in favor t#sChar
Andrews.

It is so orderedthis 3rd day ofJanuary2019.

Sam A. Lindsay
United States District Judge
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