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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

PREMELLA CROCKETT,

Plaintiff,
V. No. 3:16CV-2780BT
NANCY A. BERRYHILL, Acting

Commissioner of the Social
Security Administration,

w wn W W W W W W W W W

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Premella Crocketbrings this action for judicial review of the
final decisionof the Acting Commissioner of th®ocial Security
Administration(“Commissioner”)denying her claims fodisability
insurance benefitand supplemental security income under Titles Id an
XVI of the Social Security Act, pursuant thitle 42, United States Code,
Section405(g). For the following reasons, the final dearsbf the
Commissioner is AFFIRMED.

BACKGROUND

Plaintiff alleges that she is disabled dwearthritis and high blood

pressure. Tr. ZBL[ECF No. 167]. After her application was denied initially
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and upon reconsiderationha&aring was held on August,12014, in Dallas,
Texas, beforan Administrative Law Judge (the “ALJ”). Tr. 32 [ECFON16-
3]. Plaintiff was born on March 16, 1956 and wasy&ars oldat the time of
the hearing. Tr36-37 [ECF No. 163]. Plaintiffhas a high school education.
Tr. 37[ECF No. 163]. Plaintiff testifiedat her hearinghat she takes care of
her own personal care such as dressing, bathimggamoming without
assistance from others. Tr. 49 [ECF No-3[6 Plaintiff also testified that
she does the dishes and small loads of laundry9& 54 [ECFNo. 16-3].
Plaintiff has past work experience agustomer service
representative. Tr. 56 [ECF No.-B. Plaintiff testified that in 2014, she
applied for customer service johs Borden’s, Comcast, and Kroger’s. Tr. 50
[ECF No. 163]. Plaintiff alsoreceived unemployment benefits fraime
state of Texas from January 1, 2@h2oughMarch 31, 2013Tr. 38-39
[ECF No. 163]. Plaintiff was advised at hdrearing that in order to receive
unemployment benefits, she must be able to worktbat in order to
obtain disability benefits, she must be unable cokyv Tr. 38[ECF No. 16
3]. After this discussion, Plaintiff amended her gdd onset datEom
April 1, 2011to April 1, 2013 .Tr. 18 & 39 [ECF No. 163]; Tr.62[ECF No.

16-4].



On March 272015, the ALJ issued his decision finding thaiPtiff
has not been under a disability within the mearohthe Social Security
Act from April 1, 2013 through the date of his decisidm. 23 [ECF No. 16
3]. The ALJ determined that there were no clinicghsi or laboratory
findings to substantiate the existence of a sewapairment. Tr. 21 [ECF
No. 16-3]. Plaintiff appealed the ALJ’s decision to tAppeals Council and
on August 10, 2016he Appeals Council affrmed the ALJ’s decisidm. 1
[ECF No. 163]. Plaintiff filed this action infederaldistrict court on
September 30, 2016. CompECF No. ].

LEGAL STANDARDS

Aclaimant must prove that she is disabled for ppsgs of the Social
Security Act to be entitled to social security b&tseLeggett v. Chater, 67
F.3d 558, 563%4 (5th Cir. 1995)Abshirev. Bowen, 848 F.2d 638, 640 (5th
Cir. 1988). The definition of disability under tiiet is “the inability to
engage in any substantial gainful activity by reasbany medically
determinable physical or mental impairment which ta& expected to
result in death or which has lasted or can be etqueto last for a
continuous period of not less than 12 months.” 42 U.§.€23(d)(2)(A);

Anthony v. Sullivan, 954 F.2d 289, 292 (5th Cir. 1992).

3



The Commissioner utilizes a sequential fst&p inquiry to determine

whether a claimant is disabled. Those steps are tha

(1)

(2)

(3)

(4)

(5)

an individual who is working and engaging in
substantial gainful activity will not be found dislad,
regardless of medical findings;

an individual who does not have a “severe
impairment” will not be found to be disabled,

an individual who meets or equals a ddt
impairment in Appendix 1 of the regulations will be
considered disabled without consideration of
vocational factors;

if an individual is capable of performing the wahe
individual has done in the past, a finding of “not
disabled” will be made; and

if an individuals impairment precludes the
individual from performing the work the individual
has done in the past, other factors including age,
education, past work experience, and residual
functional capacity must be considered to determine
if other work can be performed.

Greenspan v. Shalala, 38 F.3d 232, 236 (5th Cir. 1994) (citivgla v.

Sullivan, 895 F.2d 1019, 1022 (5th Cir. 1990); 20 C.F.R08.1520 (b)(f)).

The burden of proof lies with the claimant to praklsability under the first

four steps of the fivestep inquiryLeggett, 67 F.3d at 564. The burden of

proof shifts to the Commissioner at step five af tihquiry to prove that

other work, aside from the claimant’s past workj ¢ee performed by the
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claimant.Bowling v. Shalala, 36 F.3d 81, 435 (5th Cir. 1994) (citing
Anderson v. Sullivan, 887 F.2d 630, 6333 (5th Cir. 1989)).

The Commissioner’s determination is afforded greefierence.
Leggett, 67 F.3d at 564. Judicial review of the Commis®ios findings is
limited to whether the decision to deny benefitsupported by substantial
evidence and to whether the proper legal standasise utilized.
Greenspan, 38 F.3d at 236 (citing 42 U.S.C. 88 405(g), 138@&E)) An
“ALJ’s decision is not subject to reversal, evethiére is subtantial
evidence in the record that would have supportedabposite conclusion,
so long as substantial evidence supports the cemmiuthat was reached by
the ALJ.”Corpany v. Colvin, 2014 WL 1255316, at *9 (N.D. Tex. Mar. 26,
2014) (citingDollinsv. Astrue, 2009 WL 1542466, at *5 (N.D. Tex. June 2,
2009)). Substantial evidence is defined as “thaicWhs relevant and
sufficient for a reasonable mind to accept as adégtio support a
conclusion; it must be more than a scintilla, duteed not be a
preponderancel’eggett, 67 F.3d at 564. The reviewing court does “not
reweigh the evidence, try the issulsnovo, or substitute” its own
judgment, but rather scrutinizes the record as alavho determine

whether substantial evidence is presé&rtenspan, 38 F.3d at 236.
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“Absent an error that affects the substantial regbta party,
administrative proceedings do not require procedyprerfection.”Wilder
v. Colvin, 2014 WL 2931884, at *5 (N.D. Tex. June 30, 20@)oting
Taylor v. Astrue, 706 F.3d600, 603 (5th Cir. 2012)). “The ALJ is not
required to discuss every piece of evidence inrdo®rd nor must the ALJ
follow formalistic rules of articulation.Hunt v. Astrue, 2013 WL 2392880,
at *7 (N.D. Tex. June 3, 2013) (citingastillo v. Barnhart, 151 F. App’x 334,
335 (5th Cir. 2005))see also Falco v. Shalala, 27 F.3d 160, 164 (5th Cir.
1994) (“That [the ALJ] did not follow formalistiaules in her articulation
compromises no aspect of fairness or accuracylibaprocess is designed
to ensure.”)“Procedural errors affect the substantial rigbfta claimant
only when they ‘cast into doubt the existence disiantial evidence to
support the ALJ’s decision.Wilder, 2014 WL 2931884, at *5 (quoting
Morrisv. Bowen, 864 F.2d 333, 335 (5th Cir. 1988)). “‘Remand iguieed
only when there is a realistic possibility that thlel would have reached a
different conclusion absent the procedural errbd.(citing January v.

Astrue, 400 F. App’x 929, 933 (5th Cir. 2010)).



ANALYSIS

Plaintiff contendghatthe ALJ erroneously failed téind that Plaintiff
had amedically determinable ahsevere impairmentlespite the fact that
x-rays demonstrated degenerative joint disease calireividencaipon
examinationshowedtenderness, and Plaintiff was treated with naproxen
an anttarthritis medcation. Pl.’s Br. 89 [ECF No. 20]. Plaintiff argues
that, although she incorrectly testified at her hearihgttshe was
diagnosed with rneumatoid arthritis, her confusadrout the precise
diagnosis did not relieve the ALJ of his obligatitmevaluate the effects of
all of hermedically determinative impairments. Pl.’s Brf[EBCF No. 20]
Plaintiff argues that there is clear evidence ttag¢has degenerative joint
disease, also known as degenerative arthritis twoasthritis. Pl.'s Br. 9
[ECF No. 20] Plaintifffurtherargues thatalthough the record only
contains four medical record exhibits, includingm®pertaining to the
time periodprior to the amended onset date of April 1, 20th3s was due
in part to her treating physician not submittingdioalrecords analsoin
part due tdPlaintiff not having sufficient funds for treatment. Pl.'s. BL

[ECF No. 20]



Plaintiff argues that th ALJ alsoerred by failing to assist Plaintiff in
obtaining a consultative examination to evalula¢ework-related
limitations, given thatshedoes not have medical insurance. Pl.’s Br. 11
[ECF No. 20] Plaintiff stateghat the agency’s medical consuita limited
Plaintiff to the performance of light workut found thathere was
insufficient evidence to determine the severityhef alleged arthritisPl.’s
Br. 12[ECF No. 20] Plaintiff argues that the ALJ has an absolute ailgn
to develop a fulhnd fair record and that it is reversible error fiom not to
order a consultative examination when it is necesfa him to make an
informed decision. Pl.’s Br. 223 [ECF No. 20] Plintiff also points out that
her counseasked the ALJ to schedule a consultative examimatbo
evaluate her rneumatoid arthriasd that the ALJ statad his decision
that he did not grant the request because he didemsufficient evidence
of rneumatoid arthritishut thiswas based on Plaintiffs misunderstanding
of her diagnosisSee Pl.'s Br. 14[ECF No. 20] Tr. 18 [ECF No. 163] & 255
[ECF No. 167]. Plaintiff argues that her testimonyyays, prescribed
medications, and subjective complaints all estdbiisat she has arthritis
and thathe nature of the error here can only be addrebggémanding

the case for further proceedings. Pl.'s Br[ELF No. 20]
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In response, the Commissioner argues that the ALXstb# shove
that he thoroughly considered the medical evidearog appropriately
assessed Plaintiffs impairments. Def.’s Br. 4 [ER&. 21]. The
Commissioner argues thathile Plaintiff contends that the objective
medical evidence shows that her arthritis was aicedly determinable
iImpairment, the objective evidence that Plaintiféges that the ALJ
ignored was specifically detailed by the ALJ in discision. Def.'8Br. 4
[ECF No. 21] Tr. 2223 [ECF No. 163]. Forexamplethe Commissioner
argues thatwhile Plaintiff contends that an-pay of her hip, one notation
of tenderness during a physical examination, apdescription for
naproxen all proved that her arthisiwas a medically determinable
impairment, the ALJ specifically noted thRlaintiff's “single complaint of
unspecified chronic paim January 2014, and an xray of Plaintiff's hip
finding degenerative joint diseasked not suffice to meet the 12 month
durational requirement for severity. Def.’s Brff[ACF No. 21] Tr. 22-23
[ECF No. 163]. The Commissioner points out that Plaintiff do@d n
dispute the ALJ’s finding that her complaint doed meet the 12 month

durational requirement. Def.’s Br-3[ECF No. 21]



The Commissioner further argues that, while Pldictntends that
there is no dispute that the medical evidence shtbwsxistence of
degenerative joint disease, with the exceptionlairRiff's January 2014
complaint of pain, the other medical evidence astlpws minor pain
complaints and no physical examination findingst.B@&r. 5[ECF No. 21]
The Commissioner also argues that, while Plairtifempts to explain the
lack of objective evidence by her inability to affotreatment, Rlintiff
testified that she received free or low cost treammatthe DallasCounty
hospita) ParklandHospital but complained that it took a long time to get
an appointment. Def.’s Br. lcCF No. 21] Tr. 46-47[ECF No. 163]. The
Commissioner argues thatonsidering that most of Plaintgfmedical
records were froniParklandHospital she was clearly able to be seen there,
and regardless of the issue of ability to afforéatment, there is no
evidence showing that Plaintiff is disabled withwithout treatment. Def.’s
Br. 6 [ECF No. 21]. The Commissioner also argues thatAb&did not err
by denying Plaintiff's request for a consultativeaenination, because there
is no indication that the medical evidence was e@date or that he lacked
sufficient facts to make a determination. Def.’s B8 [ECF No. 21]. The

Commissioner argues thtdte dearth of evidence supportiRtaintiff's
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scattered complaintsf pain was not due to lack of treatmebutit rather,
Plaintiff did not have any pain complainasmost of her medical
appointments. Def.’s Br. ECF No. 21]

In her reply, Plaintiff argues that she never stated thatALJ
ignored the evidence related to her degeneratitlerdis, but rather that,
despite acknowledging the evidence supporting thetence of
degenerative arthritis, the treatment Plaintiffswable to receive through
the free clinic, and Plaintiff's descriptions ofrhlemitations, the ALJ erred
by failing to find that this impairment was “mediyadeterminable” or
“severe.” Reply 22 [ECF No. 22]Plaintiff alsoargues that the deficiency in
this case was not that Plaintiff waempletely umble to obtain treatment,
but ratherthat there was an absence of medical opinion sugoppthe
ALJ’s conclusion that thevidence wa insufficient to support more than
minimal work related limitatins. Reply 4[ECF No. 22] Plaintiff further
argues that the ALJ’s decision to deny the reqifsa consultative
examination does not explain why the ALJ did ndtestule a medical
expert to testify at the hearing, return the casmrd to the state agency fo
review of the updated record by a medical consultanask for additional

information from Plaintiff's treating sources. Rgf [ECF No. 22]
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It is Plaintiffs burden to demonstratkat she has medically
determinableseverampairment See Leggett, 67 F.3d at 564As the
Commissioner argues, the evidence shows that Rffaivets able to obtain
treatment from ParklandHospital but thatPlaintiff had to wait to get an
appointmentTherefore, the lack of treatment records supptresALI’s
conclusion that Plaintiff did not experience theesaty of symptoms as
alleged otherwise, she would have sought additional tme=tt,whether or
notthe additionatreatmentequired a waitFurthermore, while Plaintiff
argues that the lack of medic&aords waslsodue,in part, to her
physicians failure to submit the recordBlaintiff's counsel sought
additional time after the hearing to obtain addiabmedical records, and
Plaintiff does not explain why her counsel could have similarly obtaine
the missing record$ee Tr. 256 [ECF No. 167]; Banksv. Colvin, 2014 WL
4660847, at *6 n.4 (M.D. La. Sept. 17, 20 14While the ALJ has a duty to
fully andfairly develop the record, the ‘claimant has theden of proofin
establishing his disability. If the claimant doestprovide sufficient
evidence, the ALJ must make a decision based omva#able evidence.'.
. It was Plaintiffs burden to prove he was disabled. At the requkst o

Plaintiff's attorney, the ALJ agreed to hold the record ofjpenwo
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additional weeks after the hearing for Plaintifidebmit these records, yet
Plaintiff failed to provide these records. Consiagrthis, the ALJ was
under no obligation to obtain moneedical records from [plaintif’
doctor]”) (quotingAnderson v. Sullivan, 887 F.2d 630, 634 (5th Cir.
1989);citing Ripley v. Chafer, 67 F.3d 552, 557 (5th Cil995))).

Plaintiff testified at her hearing that 2014,she applied to customer
service jobs at Borden’s, Kroger’s, and Comcast also thatshe would
have acceptedny job offers Tr. 38 & 50[ECF No. 163]. Plaintiff also
testified that she received unemployment bendéfdsy January 1, 2012
throughMarch 31,2013, andamended her initial onset date from April 1,
2011to April 1, 2013only after being advised at the hearing thist order
to obtain unemployment benefits, Plaintiff mustdide to workand that
in order to obtain disability benefits she mustumable to workTr. 38-39
[ECF No. 163]. This testimony tends to support the ALJ’s conclustbat
Plaintiff was not in fact disabled avasable to work. In addition, as the
Commissioner argues, the ALJ was metjuired to order a consultative
examination ithedid not find that the medical evidence was inaddgua
that he lacked sufficient facts to make a deterrtiora Furthermore, the

Court notes thait wasPlaintiffs counselWwho specifically requested
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consultative examination for the purpose of evalugPlaintiff's

rheumatoid arthritis in a lettetated August 20, 2014. Tr. 25BECF No. 16

7]. With respect to Plaintiffs contention that thet#a@agency consultants
did not find that the record contained sufficienideence to determine the
severity ofher alleged arthritis, as the Commissioner argthes ALJ
discussed the evidence that Plaintiff contends sufspher allegation of
degenerative arthritjbut determined that this evidence did not support a
finding of severe impairmenMoreover, the state agency consultants
specificallystated that Plaintiffs “allegations are not fulypportel by [the
evidence of ecord]on file.” Tr. 65 &89 [ECF No. 164].

As previously discussed, the Court’s task her@isdrutinize the
record as a whole to determine whether substaatidlence is present, and
the “ALJ’s decision is not subject to reversal, evethere is substantial
evidence in the record that would have supportedapposite conclusion,
so long as substantial evidence supports the cermmiuthat was readd by
the ALJ.”Corpany, 2014 WL 1255316, at *3Greenspan, 38 F.3d at 236.
Furthermore, “[p]rocedural errors affect the sulmgtal rights of a claimant
only when they ‘cast into doubt the existence distantial evidence to

support the ALJ’s decision,dnd“[rlemand is required only when there is a
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realistic possibility that the ALJ would have reacha different conclusion
absent the procedural erroWilder, 2014 WL 2931884, at *5 (quoting
Morris, 864 F.2d at 335; citinganuary, 400 F. Appx at 933)The Court
concludes that any alleged procedural errors dacast into doubt the
existence of substantial evidence to support th&@'#tdecisionThere is not
a realistic possibility that the ALJ would have cbad a different
conclusion, and substanti@vidence supports the ALJ’s decision.

CONCLUSION

For the foregoing reasons, the final decision @& @ommissioner is
AFFIRMED.
SO ORDERED.

March 12, 2018

REBECCA RUTHERFORD
U.S.MAGISTRARKE JUDGE
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