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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
JAMES K. LACKIE
Plaintiff,
V. No. 3:1+CV-377-BT

PHH MORTGAGE CORPORATION,

wn W W W W W W W N

Defendant.

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant PHH Mortgage Corpiaras Motion for
Judgment on the Pleadin¢fSCF No. 11). For the reasons stated, Mion is
GRANTED.

Background

This removed civil action arises out of foreclospreceedings initiated
against real property located in Dallas, Texas (Br@perty”).Pl.'s Original Pet.
19 646 (ECFNo. 21). In his Original Petition filed in the 95th Judicial Distti
Court, DallasCounty, Texas, Plaintiff James K. Lackie stated tiheis the owner
the Propertyld. { 6. Plaintiff alleges that on January 11, 2088drew W.
Primm (“Primm”) signed a Texas Home Equity Note (the “Not&’favor of
MetLife Bank, N.A.("MetLife”), and that the Note is secured by a Texas Home
Equity Security Instrumen(the “Security Instrument”covering the Propertyor
MetLife's benefit.ld. 1 7,8; see alsdef.’s Mot., Ex. A at 15. Plaintiff further

allegesthatbothhe andPrimm executed th&ecurity Instrumentd. T 9.
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At some point after Primm signed the Note, he digeleld. T 11. Plaintiff
allegedlyinformed Defendant of Primm’s dea#éimdof Plaintiff's interest in the
Propertyand requestedloan modification butDefendant failed to approve or
denyhis applicationld. 1112, 13.Plaintiff further alleges that Defendant refuses
to acknowledge Plaintiff has any ownership intenasthe Propertyld. § 14.
Plaintiff claims he has expended time trying to fian the status ofheloan
modification applicatiorand estimates he has lost income and incurred esgen
totaling approximately $1,000.00d. 1 15.Plaintiff claimsthat Defendant posted
the Property for a foreclosure sale that was taioom February 17, 2011d.  17.
Plaintiff contendghatDefendant'Soreclosurepostingwas improper because
Defendant faild to communicate witliPlaintiff, astheborrower’s successor in
interest Id. T 20.Plaintiff further contends that Defendant failedptimperly
respond to Plaintiffdoan modificationapplication.ld. | 25.

Based on these allegations, Plainfilfd a lawsuitassering claims against
Defendant fowiolationsof 12 C.F.R881024.38 and 1024.41. In addition,
Plaintiff seeks a judicial declaration that (1) iRkaff has an ownership interest in
the Property and therefore has the righintake payentson the Noteand to
communicate with any valid mortgae or mortgage servicaand (2) Defendant
did notprovidePlaintiff with proper notice and an opportunttycure any

defaultunder the Note



After removal, Defendant filed its Motion for Judgmt on the Pleadgs
underFed. R. Civ. P. 12(c). Plaintiféiled to file a response to the Motion. The
Court therefore considers Defendant’s Motion withtiue benefit of a response.

Legal Standard

“The standard for deciding a Rule 12(eptionis the same agRule
12(b)(6)motion to dismiss Guidry v. Am. Pub. Life Ins. Ccb12 F.3d 177, 180
(5th Cir. 2007)citingIn re Katrina Canal Breaches Litig495 F.3d 191, 205
(5th Cir. 2007)) To survive a Rule 12(b)(6) challenge, “a complamist contain
sufficient factual matter, accepted as true, tdet@aclaim to relief that is
plausilde on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotilgll
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). The factual allegasiomust
“raise [the plaintiff's] right to relief above thgpeculative level,” but they do not
need to be dtailed.Lee v. Verizon Commchs, In@37 F.3d 523, 533 (5th Cir.
2016) (citingRosenblatt v. United Way of Greater Houd07 F.3d 413, 417 (5th
Cir. 2010). When evaluating a Rule 12(b)(6) motidme tourt’s review is limited
to the live complaint,my documents attached to that complaint, and any
documents attached to the motion to dismiss that‘@ntral to the claim and
referenced by the complaint.bne Star Fund V (U.S.), L.P. v. Barclays Bank
PLC, 594 F.3d 383, 387 (5th Cir. 2010) (citi@gllins v. Morgan Stanley Dean
Witter, 224 F.3d 496, 49899 (5th Cir. 2000)).

Analysis

Plaintiff asserts claims against Defendant for atans of 12 C.F.R.
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88 1024.38 and 1024.4tegulations promulgated under the Real Estate
Settlement Practices Act (“RESPA”), 12 U.S.C. 8 3@). Defendant moves to
dismissarguingPlaintiff has failed to plead fact to show he tsaanding to assert
a claim for civil liability under RESPA. Def.’s Mo8.

RESPAis a consumer protection statute thiats to promote transparency
and communication between borrowers and lendémsong other things, the
statutesets out specific notice and disclosure requirerm&vith which servicers
of federallyrelated mortgage loans must comply. 12 U.S.C. 868rvicers who
fail to comply with these requirements are liable to boreosvfor any actual
damages incurred by the borrowers becausiolf failure. 12 U.S.C.

§ 2605(f)(1)(A)

Plaintiff alleges that Defendant violatd@ C.F.R.8 1024.38 by failing to
communicate with Piatiff about the Not@and his request for a loan
modification,despite Plaintiff submitting proof of Primm’s deadhd of
Plaintiff's legal interest in the Propertl.’s Original Pet. § 20. Even accepting
Plaintiff's allegationsas true, Plaintiff has failed to state a claim ifelief because
RESPA does not create a private right of actioeriorce§ 1024.38 Longmire v.
Wells Fargo BankN.A.,2017 WL 4075187, at *3 (N.D. Tex. Aug. 16, 20 lf&¢.
adopted 2017 WL 402288 (Sep. 13, 2017) Smith v. Nationstar Mortg 2015

WL 7180473, at *3*4 (E.D. Mich. Nov. 11, 2015) (finding that violaims of

! Section 1024.38 sets forth servicing policies, procedures, and requirements, including
requirements fof[p]roperly evaluating loss mitigation applications.” 12 C.F.R. § 1024.38(b)(2).
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Section 1024.38 do not create a private causetodra; Sharp v. Deutsche Bank
Natl Tr. Co., 2015 WL 4771291, at *87 (D.N.H. Aug. 11, 2015) (samelndeed,
the Consumer Financial Protection Burgauposefully restructured the final
rule to eliminate private liability for violationsf § 1024.38

allowing a private right of action for the provisis that

set forth gemeral servicing policies, procedures, and

requirements would create significant litigatiorski...

[S]upervision and enforcement by the Bureau andepth

Federal regulators for compliance with and violasoof

§ 1024.38 respectively, would provide robusnhsumer

protection without subjecting servicers to the same

litigation risk and concomitant compliance costscasl

liability for asserted violations of § 1024.38.
Mortgage Servicing Rules Under the Real Estatel&atnt Procedures Act
(Regulation X),78 Fed. Reg. 10696, 107¥89 (Feb. 14, 2013)n the absence of a
private right of actionPlaintiff cannot plead a claim und&rn024.38 Therefore,
Plaintiff's claimsunder that sectioare dismissedvith prejudice

Plaintiff also allege®efendant violated 12 C.F.R. § 1024.41 by failing to

timely and properly review his loan modification@jgation before it initiated
foreclosure proceedingsPl.’s Original Pet. {1 226.Unlike § 102438, 81024.41
does provide for a privateght of action.Specifically,the regulatiorprovides®[a]

borrower may enforce ghprovisions of this section pursuant to section 6(f) of

RESPA (12 U.S.C. 2605(f))I2 U.S.C. § 1024.41(a). Pursuant to the express

2 Section 1024.41 specifies procedures and timing for reviewing loss mitigation appica
including, among other things, requiring the serviceartomptly review a loss mitigation
application received in advance of a foreclosure sale, and to notify the borroweing which
loss mitigation options, if any, it will offer the borrower, or the specifisoea for denying the
loss mitigation applicatiorbeel2 C.F.R. § 1024.4Mh), (c), (d)
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language of the regulation, howeverefendant’s liability is limited to
“borrowers.”Correa v. BAC Home Loans Servicing,l353 F. Supp. 2d 1203,
1207 (M.D. Fla. 202); see also Leblow v. BAC Home Loans Servicingd(PL3
WL 2317726 at *7 (W.D.N.C. May 28, 2013)hile RESPA does not defirtae
term*“borrower,”courts have held thahe termapplies onlyto a borrower on the
loan—that is a person who signédde promissory not®r assumed the loa®ee,
eg.,Leblow, 2013 WL 2317726 at? An individual who desnotsigna
promissoy notedoesnot qualify as aorrowerfor purposes of the statut8ee,
e.g, Dionne v. Fed. Natl Mortg. Ass2016 WL 6892465, at *5 (D.N.H. Nov. 21,
2016) (holding that a plaintiff named as a borrowethe mortgage but who did
not sign the note lacks standing to pursue a REB8&lAtion); Sharp 2015 WL
4771291, at *56 (same)Leblow, 2013 WL 2317726, at *7 (same). Not even a
successor in interest to a deceased borrower laasistg to bring RESPA claims
where the successor in interest did not sign a pssary noteNelsonv.
Nationstar Mortg. LLC, 2017WL 116723Q at *3 (E.D.N.C. March 28, 2017)
(finding that plaintiff, who obtained property subigo mortgage as a result of
her parents’death, did not become a borrower ufREESPA simply upon
obtaining title to the propertyfsreen v. Cent. Mdr Co., 2015 WL 5157479, at *5
(N.D. Cal. Sept. 2, 20155amg.

Here, Plaintiff failed to plead he is a borrowmrthat he signed the Nate
SeePl.’s Original Pet. {1 @8.Plaintiff admitsthat only Primm executed the

Note, and the Notea copy of whichis attached to Defendant’s Motiercontains
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only Primm’s sgnature.ld. § 7; Def.’s Mot, Ex. Aat5. Thus, even taking as true
Plaintiff's allegations that hewned the Property and @gnedthe Security
Instrument securinthe Note, Plaitiff is not a borrower under RESP8ee, e.g.,
Dionneg 2016 WL 6892465, at *5 (holding that a plainifimed as a borrower in
the mortgage but who did not sign the note lacksiding to pursue a RESPA
violation). Accordingly, Plaintiffhas failed tgplead a claim under 12 C.F.R. §
1024.41and his claim under that regulation mbstdismissedavith prejudice

The resolution of these threshold matters in Defani@ favor pretermits
the Court’s consideration of Defendant’s other grds for arguinghat Plaintiff
has failed to state a claim for relief.

Declaratory Relief

Defendant alsasks the Court to deny Plaintiff's request for égeakory
relief. Def.’s Mot. 9."[F]ederal law require[s] the existence of a jusdlzle case or
controversy in order to grant declaratory reli&fdl-Com Acquisitions Tr. v.
CitiMortgage, Inc, 2011 WL 1332039, at *g5th Cir.Apr. 7,2011)(citing Bauer
v. Texas341F.3d 352, 3588 (5th Cir. 2003). In an action where declaratory
relief is sought, “the parties litigate the undeamly claim, and the declaratory
judgment is merely a form of relief that the couray grant.1d. Accordingly,
when a district court dismissasplaintiffs RESPA claimdor failure to state a
claim and that plaintiff has no remaining claimseté are no other underlying

claims for which the court can grant declaratorlyefeSee id



The Court has determined that PlainsifRESPA claims should be
dismissedwith prejudice Thus, there are no longer underlying claims upon
which the Court can grant Plaintiff declaratoryie&élThe Court therefore
dismissedlaintiff's claim fordeclaratory relief.

Conclusion

Defendant’s Motion for Judgment on the PleadiQg€F No. 11) is
GRANTED, andPlaintiff's claims and causes of action are DISMEEBwith
prejudice.

September?, 2018.

REBECCAR ERFORD
UNITED STATES MAGISTRATE JUDGE



