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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

THE INCLUSIVE COMMUNITIES
PROJECT, INC,, 8§

Plaintiff,
Civil Action No. 3:17-CV-0440-D
VS.

w o W W W

GOVERNOR GREG ABBOTT only in 8
his official capacity as Governor 8§
of The State of Texas, and 8
the CITY OF DALLAS, 8
8
Defendants. 8

MEMORANDUM OPINION
AND ORDER

This is an action by plaintiff Inclusive Communities Project, Inc. (“ICP”) to invalidate
Tex. Loc. Gov't Code Ann. § 250.007 (West Supp. 2017)—a statute that precludes Texas
cities from prohibiting source of income disamation in rental housing—and City of Dallas
Code 88 20A-3(21) & 20A-4(a)—an ordinance that prohibits source of income
discrimination in housing except to the extent the ordinance itself is prohibited by § 250.007.
Defendants are Governor Greg Abbott (“Governor Abbott”) and the City of Dallas (“the
City”). Concluding that ICP lacks constitutional standing to bring its claims and that the
action againsGoverno Abbott is barred by the Eleventh Amendment, the court grants
Governo Abbott’s anc the City’s motions to dismiss under Fed. R. Civ. P. 12(b)(1) for lack
of subject matter jurisdiction, denies as moot their Rule 16) motions to dismis: for

failure to state¢ a claim, anc dismisse this actior without prejudice by judgmen filed today.
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I
ICP sues Governor Abbott and the City, challenging a Texas state statute, Tex. Loc.
Gov't Code Ann. 8§ 250.007 (West Supp. 2017) (“the Statute”), and a City ordinance, City
of Dallas Code 88 20A-3(21) & 20A-4(a) (“the Ordinance”), both of which relate to the
administration of the federal Housing Choice Voucher program, formerly referred to as
“Section 8.” Under the program, vouchers jarevided to approved participants to enable
them to financially supplement housing rental payments that they owe to private landlords.
Because federal law does not mandate that landlords participate in the Voucher program,
renters who seek to use program vouchers must find housing provided by landlords who will
accept the vouchers in payment of rent. Although the Voucher program is federally funded,
itis administered by local public housing authorities: in Dallas, the Dallas Housing Authority
(“DHA").
In November 2014 the City entered iat¥'oluntary Compliance Agreement (“VCA”)

with the U.S. Department of Housing and Urban Development (“HUD”) under which the
City agreed that

[t]he City Manager and City Attorney will formally introduce to

the Dallas city council for a public meeting and adoption an

ordinance prohibiting source of income discrimination,

including discrimination against Housing Choice Voucher

holders The proposed ordinance shall provide for

administrative enforcement with damages and penalties for

noncompliance if permitted by Texas law. The parties agree

that [this action] shall be complete when the Dallas city council

formally convenes to publicly consider adoption of such an
ordinance.



2d Am. Compl. 23emphasis added).

In December 2014 the City of Austin, Texas (“Austin”) enacted its own ordinance that
prohibited landlords from discriminating against prospective tenants on the basis of source
of income. It defined “source of income” to include “housing vouchers and other subsidies
provided by government or non-governmental entitiéd.”at  26.

During the 2015 legislative session, the Texas Legislature enacted the Statute, which
provides, in pertinent part:

[e]xcept as provided by this section, a municipality or county

may not adopt or enforce an ordinance or regulation that

prohibits an owner, lessee, sublessee, assignee, managing agent,

or other person having the right to lease, sublease, or rent a

housing accommodation from refusing to lease or rent the

housing accommodation to a person because the person’s lawful

source of income to pay rent includes funding from a federal

housing assistance program.
Tex. Loc. Gov't Code Ann. 8 250.007 (West Supp. 2017). According to the second amended
complaint, the legislative record indicates that Texas legislators explicitly took “the City of
Dallas obligation to consider a voucher discrimination ordinance and the City of Austin
enactment of such an ordinance into consideration as factors supporting the enactment of the
Statute.” 2d Am. Compl. { 28.

One year after Texas enacted the Statute, the City adopted the Ordinance, which

provides:



(a) A person commits an offense if he, because of race, color,

sex, religion, handicap, familial status, [or] national origin, or

source of income

(1) refuses to negotiate with arpen for the sale or rental of a

housing accommodation or otherwise denies or makes

unavailable a housing accommodation to a person;

(2) refuses to sell or rent, or otherwise makes unavailable, a

housing accommodation to another person after the other person

makes an offer to buy or rent the accommodation; or

(3) discriminates against a person in the terms, conditions, or

privileges of, or in providing a service or facility in connection

with, the sale or rental of a housing accommodation.
City of Dallas Code 8 20A-4(a) (emphasis added). Although the Ordinance prohibits
discrimination based on source of income, the definition of the term “source of income” is
explicitly made subject to the Statute’s prohibitions. The Ordinance provides that “[s]ource
of income means lawful, regular, and verifiable income from whatever source derived
(including housing vouchers and other subsidies provided by government or
non-governmental entities, child support, or spousal maintenaxcept as prohibited by
Texas Local Government Code, Section 250.007, as amé@igdof Dallas Code § 20A-3
(21) (emphasis added).

According to the second amended complaint, the Dallas City Council simultaneously

considered, but did not adopt, a second housing ordinance that did not reference § 250.007.
In ultimately adopting the Ordinance, the ( Counci “acknowledge thai the Statute

controllec as a matte of law anc prohibitec enactmer of ar ordinance prohibiting voucher

discrimination.” 2d Am. Compl. 129.



ICP is a fair housing focused nonprofit organization that works with households
seeking access to housing in predominantly “non-minority” locations in the Dallas area. In
support of this mission, “ICP provides counseling, financial assistance, and other services
to Black or African American households participating in” the Voucher program as
administered by the DHA. 2d Am. Compl. 18. Although ICP’s assistance is open to all
DHA voucher participants, 94% of DHA voucher participants are non-White, and 86% are
Black or African American. Moreover, the average demographic census tract in which a
Dallas voucher tenant resides is 88% minority. Statewide statistics demonstrate that voucher
tenants are disproportionately minorities and live in census tracts with disproportionately
high levels of minorities.

Contending that the Statute injures ICP and its clients, ICP brings this action against
Governor Abbott, in his official capacity as Governor of Texas, and the City, seeking
declaratory and injunctive relief based on federal statutory and constitutional claims asserted
under 42 U.S.C. § 1983.

Against Governor Abbott, ICP alleges that the Statute “singl[es] out a racially
identifiable Black or African American groupr unequal treatment,” in violation of the
disparate treatment standard of the Fourteenth Amendment’s Equal Protection Clause and

42 U.S.C. 8§ 3604; that the Statute is atestpolicy that disparately impacts African

'Although Texas’ renter households arely 19% Black, the “Texas voucher
population is 86% minority wittb5% Black, Non-Hispanitenants and 30% Hispanic
tenants. The average percent minority cetrsies that a Texas voucher tenant resides in is
73% minority.” 2d Am. Compl. 47.
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Americans, in violation of 42 U.S.C. 8 3604, that the Statute permits a discriminatory
housing practice, in violation of 42 U.S.C. 8§ 3615; that the Statute is not rationally related
to a legitimate state interest, in violation of the Fourteenth Amendment’s Equal Protection
Clause; that the Statute is preempted by 42QJ) $5304(b)(2); and that the Statute violates

the United States Constitution’s Supremacy Clause. ICP seeks corresponding declaratory
judgment under each of these claims.

Concerning the City, ICP alleges that, “bymalying with the Statute, [the Ordinance]

IS perpetuating racial segregation anmugBng out a disproportionately Black group for”
disparate treatment, in violation of the Ferith Amendment’s EquRfotection Clause and

42 U.S.C. § 3604. 2d Am. Compl. Y154. Based on the premise that the Ordinance
“implements” the Statute, ICP also brings against the City the same claims under § 3604,
8 3615, the Fourteenth Amendment, and the Supremacy Clause as it does against Governor
Abbott. In addition to declaratory judgment, ICP seeks “an injunction requiring the City of
Dallas to delete the phrase ‘except as prohibited by Texas Local Government Code, Section
250.007, as amended[]' from the definition of Source of Income in the City of Dallas Fair
Housing Ordinance.” 2d. Am. Compl.  211.

There are three motions pending before the court: the City’s motion to dismiss for
failure to state a claim; the City’s motion to dismiss for lack of jurisdiction; and Governor
Abbott’s motion to dismiss plaintiff's second amended complaint for lack of subject matter
jurisdiction and failure to state a claim. ICP opposes the motions. The court has heard oral

argument.



Il

The court first considers Governor Abbott’'s and the City’s motions to dismiss under
Rule 12(b)(1) for lack of subject matter jurisdiction.

“Federal courts are courts of limited jurisdiction, and absent jurisdiction conferred by
statute, lack the power to adjudicate claimStdckman v. Fed. Election Commui38 F.3d
144, 151 (5th Cir. 1998). A Rule 12(b)(1) motion can mount either a facial or factual
challenge.See, e.gHunter v. Branch Banking & Tr. Co2013 WL 607151, at *2 (N.D.
Tex. Feb. 19, 2013) (Fitzwater, C.J.) (citiPgterson v. Weinberge644 F.2d 521, 523 (5th
Cir. May 1981)). When a party makes a Rule 12(b)(1) motion without including evidence,
the challenge to subject matter jurisdiction is fad@l. The court assesses a facial challenge
as it does a Rule 12(b)(6) motion in that ddks only at the sufficiency of the allegations
in the pleading and assumes them to be trdighe allegations are sufficient to allege
jurisdiction, the court must deny the motionldl. (additional citation omitted) (citing
Paterson 644 F.2d at 523). “The burden of proof for a Rule 12(b)(1) motion to dismiss is
on the party asserting jurisdiction. Accordingly, the plaintiff constantly bears the burden of
proof that jurisdiction does in fact existRamming v. United State&81 F.3d 158, 161 (5th
Cir. 2001) (per curiam) (citations omitted).

11

The court begins by addressing whether ICP has constitutional standing to bring its
claims against Governor Abbott and the City. Governor Abbott and the City maintain that
ICP lacks standing because it has not alleged an injury-in-fact that is fairly traceable to
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defendants’ respective actions. The City atsatends that ICP has not requested relief that
would redress its injury-in-fact.
A

“[T]he requirement that a claimant hastanding is an essential and unchanging part
of the case-or-controversy requirement of Article lIDavis v. Fed. Election Comm’654
U.S. 724, 733 (2008) (quotirigujan v. Defenders of Wildlif&604 U.S. 555, 560 (1992)).

It is well-settled that “therreducible constitutional minimm of standing contains three
elements.”Lujan, 504 U.S. at 560. These elements ay@aflinjury-in-fact that is concrete

and actual or imminent, not hypothetical; (2xialy traceable causal link between the injury

and the defendant’s actions; and (3) that the injury will likely be redressed by a favorable
decision. See, e.gBennett v. Speab20 U.S. 154, 167 (1997)jttle v. KPMG LLR 575

F.3d 533, 540 (5th Cir. 2009). These elements must be met because “[flederal courts do not
render advisory opinions.Life Partners, Inc. v. Life Ins. Co. of N. Ark03 F.3d 324, 325

(per curiam) (5th Cir. 1999) (citindnited States v. Tex. Tech. Uniti71 F.3d 279, 286 (5th

Cir. 1999)).

A plaintiff “can meet the standing requirements when suit is brought under the
Declaratory Judgment Act, 28 U.S.C. 88 2201-02, by establishing actual present harm or a
significant possibility of future harm.Roark & Hardee LP v. City of Austib22 F.3d 533,

542 (5th Cir. 2008) (quotinBauer v. Texg341 F.3d 352, 357-58 (5th Cir. 2003)) (internal
guotation marks and citation omitted). To obtain injunctive relief, a plaintiff must be “likely
to suffer future injury.” City of L.A. v. Lyons461 U.S. 95, 105 (1983). “Past exposure to
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illegal conduct does not in itself show a present case or controversy regarding injunctive
relief[.]” O’Shea v. Littleton414 U.S. 488, 495 (1974). The threat of future injury to the
plaintiff “must be both real and immediate, not conjectural or hypotheticabihs 461 U.S.
at 102 (internal quotation marks omitted).
B
The court turns first to the question whether ICP has demonstrated an injury that is
traceable to either defendant.
1
“[T]here must be a causal connection between the injury and the conduct complained
of—the injury has to be fairly traceable tetthallenged action of the defendant, and not the
result of the independent action of sothied party not before the courtl’ujan, 504 U.S.
at 560 (alterations incorporated). This requirement, however, “does not exclude injury
produced by determinative or coercive effect upon the action of someone Rlgeried
Parenthood of Gulf Coast, Inc. v. G&62 F.3d 445, 456 (5th Cir. 2017) (quotBgnnett
v. Speay 520 U.S. 154, 169 (1997)). The traceability requirement “can be satisfied by
showing that the defendant’s acts have caused others to react in a way that injures the
plaintiff.” 13A Charles A. Wright, et alFederal Practice and Procedu&3531.5, at 372
(3d ed. West 2008).
2
Governor Abbott maintains that ICP lacks standing to bring claims against him in his
official capacity because ICP has not allegethpmy-in-fact that is fairly traceable to him.
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He contends that the Statute does not contain a specific provision for gubernatorial
enforcement; that “ICP does not identify any action—or threat of action—taken by Governor
Abbott” related to enforcing the Statute; and that, as a result, there is no fairly traceable
causal link between ICP’s alleged injury and the Governor. Gov. Abbott Mot. to Dismiss at
8.

ICP maintains that the second amended complaint plausibly pleads an injury traceable
to Governor Abbott. As the injury-in-fact, ICP contends that the Statute prohibits “the City
of Dallas . . . from affirmatively furthering fair housing by passing ordinances that protect
voucher households from discrimination.” PsBeto Gov. Abbott at 4It maintains that
these ordinances would otherwise make housing available in majority White areas, which in
turn would reduce ICP’s financial costs in assisting its voucher clients to find housing. ICP
posits that this is an actionable economic injury.

ICP maintains that its injury is plausibly traced to the Governor. The second amended
complaint focuses largely on how the Statute binds the City, which in turn allows landlords
to continue to refuse to rent payments in the form of federal housing vouchers. ICP contends
that the HUD findings and administrative requirements alleged in the second amended
complaint plausibly demonstrate that available housing units would increase in White areas
as a result of a municipal ordinance that prohibits source of income discrimination, but that
such an ordinance is prohibited by the Statute. Without such a prohibition, ICP posits, Dallas
landlords in majority White areas will continterefuse to rent to persons who use federal
housing vouchers; the housing supply for minoritytees in affluent areas of Dallas will

-10-



decrease; and ICP’s costs in assisting these renters in obtaining housing will increase as a
result.

The court concludes that ICP’s reasoning is misplaced. To establish standing to bring
this suit against Governor Abbott, the key inquiry is not whether the injury may be traced to
the Statute generally; instead, it is whether the injury can be fairly traced to Governo
Abbott’'s conduct.See Lujan504 U.S. at 560. ICP contends that its injury can be traced to
Governor Abbot’s authority to “generally enforce this provision and other state laws or
federal laws in his execution of the power to make and withhold grants to local
governments.”’ld. at 148.

According to ICP, there are two potential sources of this enforcement power. First,
Governor Abbott has a general duty to faithfully execute the laws. ICP asserts that Governor
Abbott cited this duty when he condition&€chvis County’s use of grant money awarded
through the state Criminal Justice Division on the county’s commitment to enforce federal
immigration law. ICP maintains that Governor Abbott could do the same here, and condition
the City’s receipt of state funds on its compliance with the Statute.

Second, ICP contends that Texas law appoints the governor as the state’s “chief
planning officer,” Tex. Gov’'t Code Ann. § 772.002 (West 2018), and provides that the
governor “shall coordinate the actions of a local government participating in a federal
financial assistance program,” Tex. Gov't Code Ann. § 742.003 (West 2018). ICP alleges
that “[tlhese specific duties provide the general authority and legal framework for the
Governor of Texas to withhold funds or tak@er adverse actions against a city or county
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that passed an ordinance in violation of that@e.” 2d Am. Compl. 153. ICP maintains
that, as a result of these powers, Governor Abbott’s possible enforcement of the Statute will
prevent Dallas or “any other [c]ity from prohibiting voucher discrimination as a source of
income discrimination.” 2d Am. Compl. §63. The court disagrees.

Courts have found traceability where the public official has taken, or has threatened,
actions to enforce a statute alleged to be unconstituti€ee e.g. K.P. v. LeBlan(, 627
F.3c 115, 123-24 (5th Cir. 2010) (finding traceability where medical board refused to cap
doctors potentia malpractict liability relatec to abortior procedure in accordanc with
challenge statute) Air Evac EMS Inc.v. Tex. Dep't of Ins.. Div. of Workers Comp, 851
F.3c 507 514 (5th Cir. 2017 (finding harr was traceabl to defendar officials because
officials se rates resolver fee disputes anc enforce billing rules in accordanc with
challenge statute) A plaintiff's injury can also be traced to an official who is charged with
the authority to enforce, or has “definite responsibilities” related to, the statute in qdestion.
K.P., 627 F.3d at 124ee, e.g Campaign for S. Equal. v. Miss. Dep’t of Human Seib
F.Supp.3d 691, 707 (S.D. Miss. 2016) (holding that same-sex couples challenging adoption
ban had standing against Department of Human Services Executive due to department’s
control over foster care and private adoption process). These qualities demonstrate that a
particular officer has the “coercive power” to caustallegecinjury-in-fact. See Okpalobi

v. Fostel, 244 F.3c 40E (5th Cir. 2001 (er banc) But ICP citesno case holding that an

’The Fifth Circuit has stated that “[e]nfmment typically invlves compulsion or
constraint.” K.P., 627 F.3d at 124 (internal quotatimarks and citations omitted).
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official has a “determinative and coercive effamt’a plaintiff's injury when that official has
only “general enforcement powers” that are not tied to the statute in question and has taken
no action to enforce, nor has threatenedrforce, the statute iuestion, which are the
circumstances here.

As the source of enforcement authority that would tie Governor Abbott to the Statute,
ICP only points to his generdlity to uphold the laws. Bubarts have declined to find
traceability based solely on such authority; otherwise, a government official could be sued
by any party seeking to challenge any state I8ae Calzone v. Hawle§66 F.3d 866, 870
(8th Cir. 2017) (holding that “the governor ha[d] not caused any injury” to plaintiff because,
in part, “[nJo provision of [the vehicle inspection statute] or the statutes defining his
executive authority specifically authorize[d] the governor to enforce vehicle inspection
statutes.”). Here, the Statute itself provides no enforcement role for the governor. Moreover,
neither 8 772.002 nor 8 742.003 imposes a duty to enforce, or confers responsibilities under,
the Statute. That the governor is the “chiginpling officer” of the States of Texas relates
to his authority to coordinate state applications for federal grants and Baagenerally
Tex. Gov't Code Ann. 8 77&t seq(West 2018). These provisions of Texas law impose no
specific charge related to the Statute, nor tlreStatute itself relate to the governor’s duties
of the “chief planning officer.” Accordingly, these laws do not confer authority to enforce
laws against home rule cities, let alone to enforce the statute in questiorChe@CA-
Greater Hous. v. Texa867 F.3d 604, 61¢bth Cir. 2017) (holding that injury from Texas
election law was traceable to Secretary of State because Secretary specifically “is instructed
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by statute to ‘obtain and maintain uniformity in the application, operation, and interpretation
of this code and of the election laws outside this code™ (citation omitted)). And although
the governor may coordinate the actions of localities participating in a federal financial
assistance progratthe governor must coordinate these actions in accordance with specified
rules. SeeTex. Gov't Code Ann. § 742.003(b)-(c) (“The governor or the designated state
agency shall adopt rules to coordinate the actions of local governments participating in
federal financial assistance programs. . . .| adopted under this section must be approved
by the attorney general and filed with tleeietary of state.”). Section 742.003 does not link
potential rules to the Statute, and ICP has alleged no rules that would relate to compliance
with the Statute. As a result, these pradsi, as alleged, do not provide Governor Abbott
with the authority or “definite responsibilities” to enforce the Statute.

Moreover, ICP alleges no facts that would permit the reasonable conclusion that
Governor Abbott has taken any action related to the Statute. ICP repeatedly cites Governor
Abbott’s threat to withhold Criminal Justice Division grant funding from Travis County if
the county sheriff refused to enforce federal immigration law. In that instance, Governor
Abbott cited as justification opnlhis general duty to enforce the laws. ICP alleges that if
Governor Abbott can invoke his general authority to uphold the laws as the basis to compel
a county to enforce federal law, he can use the same authority to force the City to comply

with the Statute. But Governor Abbott's actions regarding Travis County are wholly

3A federal financial assistance program “mea program established by federal law
or rule that provides a grant or loan ttmeal government.” Tex. Gov’'t Code § 742.002.
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unrelated to the Statute, which is the law challenged in this case. That Governor Abbott
would act similarly to enforce the Statute is speculative and therefore insufficient to establish
traceability. The “plaintiff's burden of demonstrating causation is not satisfied when
‘[s]peculative inferences are necessary to connect [its] injury to the challenged actions.”
Nova Health Sys. v. Gan§16 F.3d 1149, 1157 (10th Cir. 2005) (quotgigon v. E. Ky.
Welfare Rights Org426 U.S. 26, 45-46 (1976)).

ICP has failed to trace any injury to Governor Abbott because—accepting ICP’s
factual allegations as true—the Statute’s coercive effect on ICP’s injury-in-fact does not turn
on the governor’'s actions. Instead, it turnsagtions of the Texas Legislature and of
individual Dallas landlords. As a home rule city, the City “possess|es] the power of self-
government and look][s] to tHeegislature. . . for limitations on [its] authority."BCCA
Appeal Grp., Inc. v. City of Houstp#96 S.W.3d 1, 7 (Tex. 2016) (emphasis added) (citing
Tex. Loc. Gov't Code Ann. 8§ 51.072(&all. Merch.’s & Concessionaire’s Ass’'n v. City of
Dallas, 852 S.W.2d 489, 490-91 (Tex. 1993)). The Texas Constitution provides that no
municipal ordinance “shall contain any provisiononsistent with the Constitution of the
State, or of the general laws enacted byL#gaslatureof this State.” Tex. Const. art. XI,
8 5(a) (emphasis added). Here, by enadimgStatute, the Texas Legislature chose to
expressly abrogate the authority of all Temasicipalities and counties to adopt or enforce
a ban on housing discrimination based on source of income.

Moreover, it is private Dallas landlords who are refusing to rent to housing voucher

users, and thereby increasing ICP’s costs. Private litigants can sue in Texas courts to

-15-



invalidate Texas city ordinances that conflict with state |8ee, e.g., BCCA Appeal Grp.
496 S.W.3d at 20 (group of businesses successfully challenged Houston’s air quality
ordinance as preempted by state ld»gll. Merch.’s & Concessionaire’s Ass'852 S.W.2d
at 490-91 (holding that city ordinance prohibiting sale of alcoholic beverages within 300 feet
of residential area was preempted by Texas Alcoholic Beverages Code). Therefore,
regardless of Governor Abbott’s action or inaction, a private landlord can challenge in state
court any municipal attempt to enforce a requirement that landlords accept renters that use
housing vouchers. In this way, ICP has “confusedstatités immediate coercive effect
.. . with any coercive effect that might be applied bydiendants Okpalobi 244 F.3d
at 426 (emphasis in original).

Under the facts alleged in the second amended complaint, ICP has failed to adequately
plead that its injury-in-fact is traceable to Governor Abbott.

3

The City maintains that ICP’s alleged injuries are not traceable to the Quéinan
to any of the City’s actions. It contendsatihe Ordinance does not implement or enforce
the Statute; that the Ordinance prohibits voucher discrimination; that ICP judicially admits
that its injuries cannot be traced to the City; that the Ordinance could not cause any of ICP’s
injuries, whether it expressly recognized that@e or not; and that ICP’s injuries can only
be traced to discriminating landlords or the State. ICP maintains that its injuries are, in fact,
traceable to the City’s decision to incorporate the language of the Statute into the Ordinance,
thereby “implementing” the Statute. “The complaint shows that municipal action, enacting

-16-



the [O]rdinance, was the moving force behind the injury.” P. Resp. to City 2.

The court holds that ICP has failed to demonstrate that its injury-in-fact is traceable
to the City. ICP contends that the City“enforcing or implementing” the Statute by
referencing it in the Ordinance. It posits that “the municipal implementation of an
unconstitutional state law does not exempityafocom liability, it makes the city a partner
and participant in the discriminationld. at 9. But ICP fails to allege any facts that indicate
how—in light of the Statute—enacting any type of ordinance affects Dallas landlords’ ability
to refuse to accept federal housing vouchers$adt) once the Texas Legislature enacted the
Statute, ICP’s alleged injury-in-fact existed regardless of the City’s course of action. The
Statute prevents the City from either “adopting or enforcing” a prohibition against source of
income housing discriminatiorbeelex. Loc. Gov't Code Ann. § 250.007. Even if the City
had adopted a version of the Ordinance that did not reference the Statute, and had attempted
to enforce that ordinance, any landlord facing an enforcement action could have successfully
challenged the action in Texas court as preempted by stat8é@BCCA Appeal Grp., Inc.

496 S.W.3d at 20. Regardless whether the Ordinance acknowledges it, the Statute divests
the City of the power to prohibit saie of income discrimigion in housing. SeeTex.

Const. art. XI, 8 5(a). Landlords could continue refusing to accept federal housing vouchers
in payment of rent, and ICP’s alleged injwwpuld continue. ICP’alleged injury would
therefore have occurred regardless whether the City adopted an ordinance that explicitly
contradicted the Statute, adopted this particular Ordinance, or did not adopt any prohibition
against source of income discrimination. The lack of impact of the City’s choice
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demonstrates that ICP’s injury is caused by the Statute and by the practices of Dallas
landlords, and is not traceable to the City’s enactment of the Ordinance.

The cases ICP cites in which city authorities enforced a state law do not remedy this
flaw in the second amendedmaplaint. In each case, the municipality retained coercive
power that could be traced to the plaintiff's injuiyeeBd. Comm’rs of Bryan Cnty., OKI.

v. Brown 520 U.S. 397, 404-05 (1997) (city hireddasupervised police officer who on
multiple occasions used excessive for@¥en v. City of Independence, Vi#45 U.S. 622,

650 (1980) (city manager fired plaintiff chief of police without notice of reasons or required
hearing);Robinson v. State of F|e&878 U.S. 153, 156 (1964) (state policy placed “burdens
upon any restaurant which serve[d] both rabesdens bound to discourage the serving of
the two races together'Peterson v. City of Greenville, S,873 U.S. 244, 248 (1963) (city
ordinance forbidding restaurants from sitting customers of different races in the same room
“compell[ed] persons to discriminate against other persons because of Goajgr v.

Aaron 358 U.S. 1, 16 (1958) (school board, as agents of the state, delayed integrating
schools in compliance with Supreme Court order).

But here, ICP has failed to adequately plead that the adoption of the Ordinance had
such a determinative or coercive effect. Once the Legislature enacted the Statute, the City
could not countermand the landlords’ ability to decline to accept housing vouchers as rent
payments. Although the court does not foreclose the possibility that there may be standing
where the municipality’s passivity can be traced to the injury-in-fact, as the foregoing
analysis demonstrates, the City’s referencing the Statute in the Ordinance did not have a
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“determinative or coercive effect”—directty indirectly—on ICP’s alleged injury. Because
ICP’s injury occurs regardless whether the Ordinance references the Statute, the Ordinance
cannot “implement” the statute in a way that satisfies the causation requirement of
constitutional standing.

The court therefore holds that ICP is unable to establish that the City’s challenged
action of passing the Ordinance, and not the actions of some third party—namely, the Texas
Legislature passing the Statute and the Dallas landlords refusing to accept renters using
housing program vouchers—caused ICP’s injury.

C
The City also maintains that the relief ICP requests will not redress its injury.
1

To meet the redressability prong of stamgithe plaintiff musshow a “substantial
likelihood that the relief requested will redress the injuryt. Agency of Natural Res. v.
United States ex rel. Steveb29 U.S. 765, 771 (2000) (quotiBgmon 426 U.S. at 45). A
plaintiff must demonstrate redressability for each form of relief sodglends of the Earth,

Inc. v. Laidlaw Envtl. Servs. (TOC), In628 U.S. 167, 185 (2000).
2
ICP’s alleged injury-in-fact is that ¢hStatute and the Ordince make it “more
difficult and more expensive for ICP to obtain housing for its voucher clients in areas of low
poverty and high opportunity” because landlords in these areas discriminate on the basis of
federal housing voucher use. P. Resp. to City 6. For thisinjury to be remedied, the requested
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relief must lead to a “substantial likelihood” that Dallas landlords will stop such
discrimination—i.e., will accept program vouchers in payment of rent. ICP seeks a
declaratory judgment that the Statute violates the Constitution and the Fair Housing Act, and
an injunction requiring the City to remove the Ordinance’s reference to the Statute. Should
the court grant this relief, the Ordinance’s language would prohibit discrimination on the
basis of source of income, which would v the use of federal housing program vouchers

to pay rent. Moreover, as a party to thiwdait, the City would be bound by the court’s
judgment. ICP maintains that this will remedy its injury. The court disagrees.

ICP presupposes that, with the request@dhition and declaratory relief, the City
would be free to enforce against Dallas landlords a prohibition against source of income
discrimination. But neither an injunction nor a declaratory judgment against the City would
likely abate the landlords’ current refusal to accept housing program vouchers or prevent
them from doing so in the future. This ists&cause neither form of relief would preclude
landlords from relying on the Statute. As the court has explained above, even if the
Ordinance removed the reference to the Stafand|ords who are not parties to this lawsuit
could still invoke the Statute to invalidate the Ordinance as contrary to state law.

The lack of redressability in this case resembéasis v. Bentley2017 WL 432464,
at *5-6 (N.D. Ala. Feb. 1, 2017), in which the plaintiffs sued the Alabama Attorney General
and City of Birmingham, Alabama officials séedyto invalidate an Alabama statute that had
overridden a Birmingham ordinance increasing the city’'s minimum wage. The plaintiffs
sought,nter alia, an injunction ordering the Attorney General to inform the public that the
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Alabama statute was unconstitutional and requiring the Birmingham officials to enforce the
city’s minimum wage ordinanceld. at *6. The court held, however, that there was no
redressability againgtther defendant because the challenged Alabama Statute “will be in
force regardless of any action this court may order [the Attorney General] or the City
Defendants to undertakeld. at *5. The court explained that

as a matter of law and logic, nothing this court could order [the

Attorney General] or the City Defendants to do will affect

Plaintiffs’ wages. Plaintiffs’ employers set those wages, and it

is the courts who will determine whether there is any violation

of law with respect to the setting of those wages.
Id. at *6. Likewise, in order for ICP to obtain the relief that redresses its claimed injury in
this case, it must overturn the Statute: a fofmelief not available in a suit against the City.

It is true that the court need not resdlgeery injury” for there to be redressability.
Larsonv. Valented56 U.S. 228, 243 n.15 (1982). Indeed, courts have found standing where
they were able to redress at least part oirtjuey. Here, however, ICP’s injury is tied to the
landlords’ continued refusal to accept housing program vouchers as a form of payment for
rent—an injury that cannot be redressed by anything the court could order the City to do.

The court therefore concludes that ICP has failed to demonstrate that its injury would

be “redressed by a favorable decision” against the Gge Lujan504 U.S. at 561.
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v
The court next addresses whether, even if there is standing, Governor Abbott is
entitled to Eleventh Amendment immuntty.
A
“The Eleventh Amendment grants a $tahmunity from suit in federal court by
citizens of other States, and by its own citizens as wiefigides v. Bd. of Regen&35 U.S.
613, 616 (2002) (citations omittedee also Union Pac. R. Co. v. La. Pub. Serv. Comm’n
662 F.3d 336, 340 (5th Cir. 2011). Ordinarily, when public employees are sued in their
official capacities, they are entitled to the same Eleventh Amendment immunity enjoyed by
the state, because an official capacity claim is asserted “against the official’s office” and “is
no different from a suit against the State itseélil/ill v. Mich. Dep’t of State Policd91 U.S.
58, 71 (1989) (citations omitted).
In Ex parte Younghowever, the Supreme Court “recognized an important exception
to this general rule: a suit challenging the ¢wumisonality of a state official’'s action is not
one against the State.Pennhurst State Sch. & Hosp. v. Haldermmd65 U.S. 89, 102
(1984). In other words, “a state official in his or her official capacity, when sued for
injunctive relief, would be a person under § 1983 because ‘official-capacity actions for

prospective relief are not treated as actions against the Ste¥dl;”491 U.S. at 71 n.10

“Because “there is significant overlap” time analysis of constitutional standing’s
fairly traceable causabanection requirement arktk parte Young applicability,see Air
Evac EMS, In¢.851 F.3d at 513-14, the court will address both issues.

-22-



(quotingKentucky v. Graham73 U.S. 159, 167 n.14 (1985)).

UnderEx parte Youngnd its progeny, Eleventh Amendment immunity does not bar
suits “brought against individual persons in their official capacities as agents of the state,
[where] the relief sought [is] declaratory or injunctive in nature and prospective in effect.”
Aguilar v. Tex. Dep’t of Crim. Justicd60 F.3d 1052, 1054 (5th Cir. 1998) (citation
omitted). Thus “to avoid an Eleventh Amendment bar by medas pérte Younga court
need only conduct a straightforward inquiry into whether [the] complaint alleges an ongoing
violation of federal law and seeks relief properly characterized as prospecGaatil
Servs., Inc. v. Roberi&35 Fed. Appx. 342, 344-45 (5th Cir. 2013) (per curiam) (alteration
in original) (quotingva. Office for Prot. & Advocacy v. Stewa@63 U.S. 247, 131 (2011)).

At the same time, the state officers atsast “have ‘some connection with the
enforcement of the act’ in question or [arglésially charged with the duty to enforce the
statute’ and [are] threatening to exercise that duofris v. Livingston 739 F.3d 740, 746
(5th Cir. 2014) (alterations in original) (quotifitx parte Young209 U.S. at 157, 158;
Okpalobi 244 F.3d at 414-15 (plurality opinidh) This connection may be found in either
the “general law” or the specific law in questiok.P., 627 F.3d at 124. “The required

‘connection’ is not ‘merely the general duty to see that the laws of the state are

*Okpalobipresented issues of both standing an Eleventh Amendment immunity. A
majority of theen banacourt agreed there was no standing in the case. A plurality—seven
of the fourteen judges—also joinad opinion holding thdEx parte Younglid not provide
an exception to Eleventh Amendment immunity. This court will specify when it is citing
the Okpalobiplurality opinion.
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implemented,’” but ‘the particular duty to enforce the statute in question and a demonstrated
willingness to exercise that duty.Morris, 739 F.3d at 746 (quotir@kpalobj 244 F.3d at
416 (plurality));see alsoru v. Perry 82 Fed. Appx. 993, 994 (5th Cir. 2003) (per curiam);
Kitchen v. Herbert755 F.3d 1193, 1201 (10th Cir. 2014).
B

Governor Abbott maintains that thex parte Youngexception to the Eleventh
Amendment is inapposite. He contends thatdes not have a particular duty to enforce the
Statute; that he has not demonstrated nghiess to enforce the 8&ite; and that he has
neither commenced nor threatened to commence enforcement proceedings under the Statute.

ICP contend that the Ex parte Youn( exceptiol permits this suil agains Governor
Abbott. It posits that § 772.002 and § 742.003 @eaframework that connects Governor
Abbotito the Statute anc that Governo Abbotlt has demonstrate the willingnes: to use his
genereenforcemer power:to enforcestatute thaiotherwischave nc specificprovisior that
provides the Governor with enforcement powers.

C

The court holds that ICP has failed to establish thaEthparte Youngxception
applies. Governor Abbott is therefore entitled to Eleventh Amendment immunity from suit.

ICP points to no duty of Governor Abbott to enforce the Statute beyond that found in
his general duty to uphold the laws. As #malysis above demonstrates, neither § 772.002
nor § 742.003 provides a duty to enforce the Statdée supr&® [11(B)(2). They concern
separate responsibilities regarding applications for federal grants, unrelated to the terms of
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the Statute. It is clear that the genataty to uphold the laws is alone insufficient to
establish that Governor Abbott has “some connection” to the enforcement of the gtatute.
Evac EMS, In¢.851 F.3d at 517 (citinglorris, 739 F.3d at 745-46) (“For example, a state
governor with a broad duty to uphold state law is not a proper defendant.”).

Moreover, ICP has failed to establish that Governor Abbott has demonstrated a
willingness to enforce the Statute. ICP attempts to point to Governor Abbott’s dispute with
Travis County and his willingness to enforce federal immigration law in that circumstance.
But the test is not whether Governor Abbott has demonstrated his willingness to enforce
federal immigration law or even the lawenerally; it is whetheGovernor Abbott has
demonstrated a willingiss to enforce “the statute in questiomMorris, 739 F.3d at 746.
Although courts have not established a definition for “demonstrated willingness,” they have
appliedex parte Youngvhere the official has actually enforced or threatened to enforce the
statute on others, or has made statements indicating that he was willing to enforce the statute.
See, e.gHall v. Louisiana 974 F.Supp.2d 978, 990 (M.D. La. 2013) (challenging “Judicial
Election Plan, as written, maintained, and enforced, and presently implemented by the
Secretary of State”) (internal quotation marks and modification omit&d)ymit Med.
Assocs., P.C. v. Prypt80 F.3d 1326, 1339-40 (11th Cir. 1999) (addressing constitutional
challenge to statutes imposing penalties for performing certain types of abortion procedures,
where appellants admitted intent to enforce statutes in the future). In contrast, ICP has not
alleged any facts that indicate Governor Abbott has commented on, praised, or otherwise
demonstrated any willingness to enforce the Statute against a Texas municipality. Without
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either a sufficient duty to enforce the Statute or a demonstrated willingness to enforce the
Statute, Governor Abbott does not have “some connection” to its enforcement, as required.
Separately, Governor Abbott maintains thatparteYoungmay only apply if he has
commenced or threatened to commence proegecenforcing the Statute. Indeed, many
courts—including the Fifth Circuit plurality i@kpalobi—have concluded that an official
must enforce, or threaten to enforce, the challenged law f&ixtparte Youngxception to
apply. See Ex parte You29 U.S. at 156 (“[O]fficers of the state . . . who threaten and are
about to commence proceedings, either of a civil or criminal nature, to enforce against parties
affected an unconstitutional act . . . may bpieed by a Federal court of equity from such
action.”); Okpalobi 244 F.3d at 416 (plurality281 Care Comm. v. Arnesort6 F.3d 774,
797 (8th Cir. 2014) (“Thdéx parte Youngxception only applies against officials who
threaten and are about to commence proceedings, either of a civil or criminal nature, to
enforce against parties affected an unconstitutional act[.]”) (internal quotation marks
omitted);Long v. Van de Kam@®61 F.2d 151, 152 (9th Cir.1992) (per curiam) (“Absent a
real likelihood that the state official will employ his supervisory powers against plaintiffs’
interests, the Eleventh Amendment bars federal court jurisdictitbcNeilus Truck & Mfg.,
Inc. v. Ohioex rel. Montgomery226 F.3d 429, 438 (6th Cir. 2000) (“Th& parte Young
doctrine does not apply when the defendant official has neither enforced nor threatened to
enforce the statute challenged as unconstitutional.”). Governor Abbott notes that ICP has
alleged no facts indicating that he has enforced or threatened to enforce the Statute. Thus to
the extent that this is a requirement in the Fifth Circuit, ICP has failed to plead facts that meet
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it as well.

The court therefore holds that te& parte Youngxception does not permit ICP’s

instant suit against Governor Abbott.
-

For the reason explainec the court grant: Governo Abbott’s anc the City’s Rule
12(b)(1 motions denie: their respectiv Rule 12(b)(6 motions without prejudiceas moot,
and dismisses this action without prejudice by judgment filed today.

SO ORDERED.

May 29, 2018.

SIDNEY A. FITZWATER
UNITED STATES DISTRICT JUDGE
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