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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

BEHROUZ BAGHERI and METCO
ENGINEERING, INC,,

8
8
8§
Plaintiffs, 8
V. 8 Civil Action No3:17-CV-0788-L

8§

8

8§

8

8

THE CINCINNATI INSURANCE
COMPANY,

Defendant

MEMORANDUM OPINION AND ORDER

Before the couris Cincinnati Insurance Company’s Motion to Dismiss Pursuant to Fed.
R. Civ. P. 12(b)(6) (Doc. 4), filed March 27, 2017; and Cincinnati Insurance Company’s Motion
to Dismiss Plaintiffs’ Second Amended PetitidPursuant to Fed. R. Civ. P. 12(b)(®oc. 8);
filed June 1, 2017 After caretil consideration of the motignpleadings, and applicable law, the
courtdeniesas moot Cincinnati Insurance Company’s Motion to Dismiss Pursuant to Fed. R. Civ.
P. 12(b)(6) (Doc. 4); andrants Cincinnati Insurance Company’s Motion to Dismiss Plaintiffs’
Second Amended Petition Pursuant to Fed. R. Civ. P. 12(B)¢8) 8). The court, however, will
allow Plaintiffs to file an amended pleading
l. Factual and Procedural Background

Plaintiffs Behrouz Bagheri(“Bagheri’) and Metco Engineering, Inc(“Metco”)

(collectively “Plaintiffs”) originally filed thisactionagainst The Cincinnati Insurance Company

! Plaintiffs Second Amended Original Petition (Doc. 7) was filed on May 18, ,2@itfiout
requesting leave to amend. G#ncinnatidid not object to the court considering the Second Amended
Original Petition “(Amended Complaint”), the court consglgre Amended Confgint as the operative
live pleading. With regard to Cincinnati Insurance Company’'s MdbdDismiss Pursuant to Fed. R. Civ.
P. 12(b)(6) (Doc. 4), the court will deny the motion as mootcandider Cincinnati Insurance Company’s
Motion to Dismiss Plaitiffs’ Second Amended Petition Pursuant to Fed. R. Civ. P. 12({){&). 8).
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(“Cincinnati” or “Defendarnit) in the 298th Judicial District Court of Dallas County, Tex@
March 20, 2017, Defendant removed this action to federal comtendingthat diversity of
citizenship existsbetween the partieand that theamountin controversyexceeds$75,000,
exclusive of interest and costBlaintiffs’ suit arises out of amsurance claim for an alleged stolen
vehicle and Cincinnati’s investigation of suspected insurance frRilaitiffs allegeclaims for
fraud by nondisclosure, breach of contract, fraud, Texas Insurance Coderglatideceptive
Trade Practice Act vlations.

Cincinnati contends thaPlaintiffs’ Amended ©mplaint should be dismissed because
Plaintiffs failed to state a claim upon which relief may be grar@&acinnatiargues that Plaintiffs’
claims are devoid of factual enhancement and barred by § 705.052(a) of thenSaxasde Code.
Plaintiffs did not file a response to Cincinrgtinotion to dismiss the Amended Complaint.

. Rule 12(b)(6) - Failureto Statea Claim

To defeat a motion to dismiss filed pursuant to Rule 12(b)(6) of the FederaldRQlied
Procedure, a plaintiff must plead “enough facts to state a claim to relief {laugsble on its
face.” Bell Atlantic Corp. v. Twomb|y550 U.S. 544, 570 (2007Reliable Consultants, Inc. v.
Earle, 517 F.3d 738, 742 (5th Cir. 200&uidry v. American Pub. Life Ins. C&12 F.3d 177,
180 (5th Cir. 2007). A claim meets the plausibility test “when the plapigtids factual content
that allows the court to draw the reasonable inference that the defendang ilidii misconduct
alleged. The plausibility standard is not akin to a ‘probability requirement,” bsitstfar more
than a sheer possibility thatdefendant has acted unlawfully&shcroft v. Igbal 556 U.S. 662,
678 (2009) (internal citations omitted). While a complaint need not contain detaitedl fac
allegations, it must set forth “more than labels and conclusions, and a formuitaitareof the

elements of a cause of action will not dorivombly,550 U.S. at 555 (citation omitted). The
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“[flactual allegations of [a complaint] must be enough to raise a ngletief above the speculative
level . . . on the assumption that all the allegations in the complaint are true (dweebtfiul in
fact).” 1d. (quotation marks, citations, and footnote omitted). When the allegatidrespgléading
do not allow the court to infer more than the mere possibility of wrongdoing, tHeshéat of
showing that the pleader is entitled to reliéfbal, 556 U.S. at 679.

In reviewing a Rule 12(b)(6) motion, the court must accept allpledded facts in the
complaint as true and view them in the light most favorable to the plaiSbfinier v. StatEarm
Mutual Auto. Ins. Co.509 F.3d 673, 675 (5th Cir. 200Ntartin K. Eby Constr. Co. v. Dallas
Area Rapid Transjt369 F.3d 464, 467 (5th Cir. 2008gaker v. Putnal75 F.3d 190, 196 (5th Cir.
1996). In ruling on such a motion, the court cannot loeyond the pleadingsld.; Spivey v.
Robertson 197 F.3d 772, 774 (5th Cir. 1999). The pleadings include the complaint and any
documents attached to i€Collins v. Morgan Stanley Dean Witi&24 F.3d 496, 498-99 (5th Cir.
2000). Likewise, “[d]Jocumets that a defendant attaches to a motion to dismiss are considered
part of the pleadings if they are referred to in the plaintiffs complaint andesnteal to [the
plaintiff's] claims.” Id. (quotingVenture Assocs. Corp. v. Zenith Data Sys. C@&®7 F.2d 429,

431 (7th Cir. 1993)). In this regard, a document that is part of the record but natdrédeim a
plaintiff's complaintand not attached to a motion to dismiss may not be considered by the court
in ruling on a 12(b)(6) motionGines v. D.R. Horton, Inc699 F.3d 812, 820 & n.9 (5th Cir. 2012)

(citation omitted). Further, it is wedistablished and “clearly proper in deciding a 12(b)(6) motion
[that a court may] take judicial notice of matters of public recoréink v. Stryker Corp631
F.3d 777, 783 (5th Cir. 2011) (quotiigprris v. Hearst Trust500 F.3d 454, 461 n.9 (5th Cir.

2007) (citingCinel v. Connick15 F.3d 1338, 1343 n.6 (5th Cir. 1994)).
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The ultimate question in a Rule 12(b)(6) motion is whether the complaint stated a val
claim when it is viewed in the light most favorable to the plaint@reat Plains Trust Co. v.
Morgan Stanley Dean WitteB13 F.3d 305, 312 (5th Cir. 2002). Whilellkpleaded facts of a
complaint are to be accepted as true, legal conclusions are not “entitleddsumpgon of truth.”
Igbal, 556 U.S. at 679 (citation omitted). Further, a court is not to strain to find inésrenc
favorable to the plaintiff and is not to accept conclusory allegations, unwarracligctides, or
legal conclusionsR2 Invs. LDC v. Phillips401 F.3d 638, 642 (5th Cir. 2005) (citations omitted).
The court does not evaluate the plaintiff's likelihood of success; instead, it oelyndets
whether the plaintiff has pleaded a legally cognizable cldimited States ex rel. Riley v. St.
Luke’s Episcopal Hosp355 F.3d 370, 376 (5th Cir. 2004). Stated another way, when a court
deals with a Rule 12(b)(6) motion, its task is to testdihifficiency of the allegations contained in
the pleadings to determine whether they are adequate enough to state a clairhiopaelief
can be grantedMann v. Adams Realty C&56 F.2d 288, 293 (5th Cir. 197Dpe v. Hillsboro
Indep. Sch. Dist81 F.3d 1395, 1401 (5th Cir. 1996)y’d on other groundsl13 F.3d 1412 (5th
Cir. 1997) (en banc). Accordingly, denial of a 12(b)(6) motion has no bearing on whether a
plaintiff ultimately establishes the necessary proof to prevail on a thaitwithsands a 12(b)(6)
challenge.Adams 556 F.2d at 293.
IIl.  Discussion

Cincinnati contendthat Plaintiffs’ claims aréarred by the Texas Insurancede and are
“threadbare recitations of elements.” Defs.” Mot. to Dismiss 4,7. Althoudgéndant contends
that it is immune fronsuit, it did not cite any cases to suppitstassertion Accordingly,the court
cannotdefinitively say based on itdrief that such is the caseCincinnatialso contends that

Plaintiffs’ allegationaredeficientandthatallowing Plaintiffs to replead would be futiléhe court
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agrees that Plaintiffaallegations are a mere recital of #dements of the varioudaims and do
not have underlying fact®r the court to reasonably infer th@incinnatiwould be liable ifthe
allegations were provedAs the Supreme Court stated, a complaiost set forth “more than
labels and conclusions, and a formulaic recitation of the elements of a cacerofvill not do.”
Twombly,550 U.S. at 555 (citation omittedThe court cannot say at this juncttinat Plaintif
havealleged sufficientfactsto show that they would be entitled to relief on their ckea® pleaded.
The court will allow Plaintiffs one last timeto file an amended complairdddressing the
deficienciesidentified by the court Plaintiff may not assert any new claimstheir amended
pleading.
V.  Conclusion

For the reasons herein stated, the cdanies as moot Cincinnati Insurance Company’s
Motion to Dismiss Pursuant to Fed. R. Civ. P. 12(b)(6) (Doc. 4)geants Cincinnati Insurance
Company’s Motion to Dismiss Plaintiffs’ Second Amended Petition Purgodred. R. Civ. P.
12(b)(6) (Doc. 8) Plaintiffs areallowed an opportunity to amenlideir pleadings in accordance
with the standard herein set fortt®laintiffs shall file an amended pleading that addresses the
deficiencies identified by the court, and the amended pleading must be fibgat h\3, 2018. If
Plaintiffs failto amend as hereirected, this action may be dismissed with prejudice pursuant to
Rule 12(b)(6) for failure to state a claim upon which relief can be grantedsmisded without
prejudice pursuant to FedeRilile of Civil Procedure 41(lr failure to prosecute or cqty with
a court order As this will be the third time Plaintiffs have amended their pleadings, no further
amendments will be allowedCincinnatimay file athird motion to dismiss ift believes that the

amended @mplaint fails to state a claim.
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It isso ordered this 20thday ofMarch, 2018.

Sam A. Lindsay
United States District Judge
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