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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

SPIH TYLER, LLC,
Plaintiff,

V. Civil Action N0.3:17-CV-1292-L
LIBERTY MUTUAL INSURANCE CO.;
WOODSPRING HOTELS PROPERTY
MANAGEMENT CO., ( formerly

VALUE PLACE PROPERTY
MANGEMENT LLC); WOOD SPRING
HOTELS CONSTRUCTION SERVICES
LLC., (formerly VAL UE PLACE
CONSTRUCTION SERVICES);
ZURICH AMERICAN INSURANCE
COMPANY; IMA, INC .;
CONTINENTIAL INSURANCE
COMPANY ; and CONTINENTAL
CASUALTY COMPANY ,
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Defendants!

MEMORANDUM OPINION AND ORDER

Before the courareDefendant IMA, Inc.s Motion to DsmissPlaintiff s Second Amended
Complaint (“Plaintiff s Complaint’) (Doc. 34), filed February 15, 2018; and Defendant IMA,
Inc.’s Motion for Summary Judgment (Doc. 46), filed May 18, 2@f&er carefil consideration

of the motiors, pleadings, and applicable law, the carants Defendant IMA, Incs Motion to

1 Spih incorrectly referred to two defendantsas” American Zurich Insurance Company’ and
“IMA of Kansas, Inc.” As indicated by thedefendant in question, the correct names aréZurich
American Insurance Company and®IMA, Inc.” As Spih has not disputed this statement, the court
accepts it agrue. Accordingly, the court directsthe clerk of court to amend the docket sheet to reflect
the correct names of these defendantand the court uses thecorrect names of theedefendants in
the caption of this opinion
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Dismiss Plaintiffs ComplaintDoc. 34) anddenies as mooDefendant IMA, Inc.s Motion for
Summary Judgment (Doc. 46).
l. Factual and Procedural Background

Plaintiff SpihTyler, LLC (“Plaintiff” or “Spih”) originally filed this actionron March 31,
2017, against Defendantslarvest Constructiofiseneral Contracting, Inq*Harvest), Zurich
American Insurance Co. Qurich”), IMA, Inc. (“IMA™), Continental InsuranceCompany
(“Continental Insuran¢g and ContinentalCasualty Company‘Continental Casualty in the
matter styledSpih Tyler, LLC v. Harvest Construction General Contracting, Inc.,,&@lDC
1703864, in the 95th Judicial District Court of Dallas County, Texas. On May 15, 2017,
Defendants Continental Casualty and Continental Insurance removed this actider&d €ourt
contending that diversity of citizenship exists between the gsadnd that the amount in
controversy exceeds $75,000, exclusive of interest and costs.

This casehas its origins in acontract relatedto the constructionoperation, and
management of adtel Plaintiff built in Tyler, Texas Plaintiff is a franchisee of Value Place
Hotels andcontractedwith Harvestfor the construction of the hoteSpihalleges thathe hotel
suffered water damage as a result of various construction and design defdcsettied itsclaims
against Harest,the general contractoesponsible for thalleged construgin defects and now
seeks insurance coverage for damages to the hgpeh’s claims against IMA an independent
insurance brokerare for alleged violatios of the Texas Insurandéode. SeePl.'s Sec. Am
Compl. 9 6%70. According toSpih, IMA’s Texas Insurance Code violations wetpraducing
causeé of its damages.d. 1 68.

IMA contends thaBSpih’s Complaint should be dismissed becaiideas failed to state a

claim upon which reliefcanbe granted.IMA argues thag 541.0600f the Texas Insurance Code
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doesnot apply to adjusters or insurance agenief’s Mot. to Dismiss 2. Moreover, IMA
contends thaSpih has plednsufficient facts to support itslaimsthat IMA violatedthe Texas
Insurance Codé Id. Spih did not file a response ttMA’s Motion to Dismiss Plaintiff's
Complaint.
Il. Rule 12(b)(6)Failure to State a Claim

To defeat a motion to dismiss filed pursuant to Rule 12(b)(6) of the Federal Ruigs of C
Procedure, a plaintiff must pledeénough facts to state a claim to relief that is plausible on its
face” Bell Atlantic Corp. v. Twomb\650 U.S. 544, 570 (200, Reliable Consultants, Inc. v.
Earle, 517 F.3d 738, 742 (5th Cir. 200&uidry v. American Pub. Life Ins. C&12 F.3d 177,
180 (5th Cir. 2007). A claim meets the plausibility teghen the plaintiff pleads factual content
that allows the court tardw the reasonable inference that the defendant is liable for the misconduct
alleged. The plausibility standard is not akin t@@bability requiremenitbut it asks for more
than a sheer possibility that a defendant has acted unlawflllshcroft v.gbal, 556 U.S. 662,

678 (2009) (internal citations omitted). While a complaint need not contain detaitedl fac

2 Spih cites to the following provisions of § 541.060 in its Compléad It is an unfair method of
competition or an unfair or deceptive act or practice in the businessushice tengage in the following
unfair settlement practices with respect to a claim by an insurbdneficiary: (1) misrepresenting to a
claimant a material fact or policy provision relating to coverage at issu@jl{2) to attempt in good faith
to effectuag a prompt, fair, and equitable settlement of: (A) a claim with respedhith the insurés
liability has become reasonably clear; or (B) a claim under one portion ofcg paih respect to which
the insure'rs liability has become reasonably cleamftuence the claimant to settle another claim under
another portion of the coverage unless payment under one portion of the coverdggesasidence of
liability under another portion; (3) failing to promptly provideatgolicyholder a reasonableptanation
of the basis in the policy, in relation to the facts or applicable lawhé&insurers denial of a claim or offer
of a compromise settlement of a claim; (4) failing within a reasonable tim&)taffirm or deny coverage
of a claim to a poligholder; or (B) submit a reservation of rights to a policyholderrdlsing, failing, or
unreasonably delaying a settlement offer under applicablepfirsy coverage on the basis that other
coverage may be available or that third parties are responsible for the damages sxffepgdis may be
specifically provided in the policyPl.’s Compl. 3537 (citing Tex. Ins. Code Ann. § 541.060 (&) {West
2017)). Spih also cites to 842.060and 542.00®f the Texas Insurance cqod®wever, it does nalllege
specific facts to support a claim under either section against Id4A.
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allegations, it must set forttmore than labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not’doTwombly,550 U.S. at 555 (citation omitted). The
“[flactual allegations of [a complaint] must be enough to raise a right to tetieédhe speculative
level . . . on the assumption that all the allegations in the complaint are true (even ifildaubtf
fact).” 1d. (quotation marks, citations, and footnote omitted). When the allegations of thegleadi
do not allow the court to infer more than the mere possibility of wrongdoing, they fallaghor
showing that the pleader is entitled to religfbal, 556 U.S. at 679.

In reviewing a Rule 12(b)(6) motion, the court must accept allpledded facts in the
complaint as true and view them in the light most favorable to the plaibfinier v. State Farm
Mutual Auto. Ins. Co.509 F.3d 673, 675 (5th Cir. 200Ntartin K. Eby Constr. Co. v. Dallas
Area Rapid Transjt369 F.3d 464, 467 (5th Cir. 2008gaker v. Putngl75 F.3d 190, 196 (5th Cir.
1996). In ruling on such a motion, the court cannot look beyond the pleadahgSpivey v.
Robertson 197 F.3d 772, 774 (5th Cir. 1999). The pleadings include the complaint and any
documents attached to i€Collins v. Morgan Stanley Dean Witi&24 F.3d 496, 498-99 (5th Cir.
2000). Likewise;" [d]Jocuments that a defendant attactees motion to dismiss are considered
part of the pleadings if they are referred to in the plaistiiomplaint and are central to [the
plaintiff’s] claims” Id. (quotingVenture Assocs. Corp. v. Zenith Data Sys. C@@7 F.2d 429,

431 (7th Cir. 1993)). In this regard, a document that is part of the record but not referred
plaintiff’s complaintand not attached to a motion to dismiss may not be considered by the court
in ruling on a 12(b)(6) motionGines v. D.R. Horton, Inc699 F.3d 812, 820 & n.9 (5th Cir. 2012)
(citation omitted). Further, it is wedistablished ani clearly proper in deciding a 12(b)(6) motion

[that a court may] take judicial notice of matters of public re€oréunk v. Stryker Corp631
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F.3d 777, 783 (5th Cir. 2011) (quotihprris v. Hearst Trust500 F.3d 454, 461 n.9 (5th Cir.
2007) (citingCinel v. Connick15 F.3d 1338, 1343 n.6 (5th Cir. 1994)).

The ultimate question in a Rule 12(b)(6) motion is whether the complaint states a valid
claim when it is viewed irthe light most favorable to the plaintifiGreat Plains Trust Co. v.
Morgan Stanley Dean WitteB13 F.3d 305, 312 (5th Cir. 2002). While weliéaded facts of a
complaint are to be accepted as true, legal conclusions drentitied to the assumptiani truth”
Igbal, 556 U.S. at 679 (citation omitted). Further, a court is not to strain to find inferences
favorable to the plaintiff and is not to accept conclusory allegations, unwarrantediolesiuor
legal conclusionsR2 Invs. LDC v. Phillips401 F.3d 638, 642 (5th Cir. 2005) (citations omitted).
The court does not evaluate the plaingiffikelihood of success; instead, it only determines
whether the plaintiff has pleaded a legally cognizable cldumited States ex rel. Riley v. St.
Lukés Episcopal Hosp.355 F.3d 370, 376 (5th Cir. 2004). Stated another way, when a court
deals with a Rule 12(b)(6) motion, its task is to test the sufficiency of thetalegaontained in
the pleadings to determine whether they are adequate enough to state a clairhicpaglief
can be grantedMann v. Adams Realty C&56 F.2d 288, 293 (5th Cir. 197Dpe v. Hillsboro
Indep. Sch. Dist81 F.3d 1395, 1401 (5th Cir. 1996)yd on other grounds113 F.3d 1412 (5th
Cir. 1997) (en banc). Accordinglgenial of a 12(b)(6) motion has no bearing on whether a
plaintiff ultimately establishes the necessary proof to prevail on a thaihwithstands a 12(b)(6)
challenge.Adams 556 F.2d at 293.
1. Discussion

IMA contendghat various federal courts Trexas and state coarbfappeahave held that
certain provisions of § 541.06@the Texas Insuranceo@ecited bySpihdo not apply to adjusters

or insurance brokers. D& Mot. to Dismiss 2. IMA further contends ttgtih’sallegations are
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insufficient to support itslaimsagainst IMA. IMA contends thaBpih “failed to plead specific
facts— as opposed to broad legal conclusibnBef.’s Mot. to Dismiss$. IMA also argues that
Spih’s Complaintrefers tolIMA as an insurancadjusterand at other times refers WA as an
insurance agentd. at 5. IMA states thait is an independent insurance broker and has no authority
to adjust, investigate, or settle claims for any insurance compdnst 6.

The court agrees thRltaintiff has failed to pleadufficientfacts to support its allegations.
Plaintiff' s allegations ara mere recital of thstatutory provisions of § 541.06(BeeCompl. 35
36. In quoting the statute, Spih fails to state any facts to support any provision of § 541.060.
Spih’s Conplaint contains at mogour instancedn which it makes factual allegatioregainst
IMA. SeeCompl. 1 17, 43, 44, 67. These paragraplegethe following:

17. On or about January 2016 Plaintiff gave notice of claim against to defendants
IMA, Continental Insurance Company, American ZurioBurance Company and
Continental Casualty Co. of the occurrence of property damage arising from
constructiordefects. Each wholly failed to investigate the claims, adjust the claims
and comply withthe requirements of the Texas Insurance Code and engaged i
deceptive trade practicddA was also agent for Noticender the Liberty Mutual

policy.

43. At all relevant times, IMA was noticed of the claims by Plaintiff and
WOODSPRING Hotels Property Management CO., (formerly Value Place
PropertyManagemenLLC) and the Named Insured, Value Place Holdings, LLC,
with on site andirect knowledge of the Occurrences under the policy had the
duties to report insuranadaims consistent with the requirements unique to the
Texas Policy Rider. Either Valu®lace Maagement submitted the claims
described in this complaint, or was negligentaiing to do so. If Woodspring,
and/or IMA as the agent, adjuster and designated Rartyotice, submitted the
claim timely, then LibertyMutual had the following dutidsOur Duties After Loss

1. Within fifteen (15) days after we receive your written notice of claiemmust:

a. Acknowledge receipt of the claithpur acknowledgement of the claim is not in
writing, we will keep a record of thelate, method and content of our
acknowledgementp. Begin any investigations of the claim; Specify the
information you must provide in accordance with C.C. Your DWAliésr a Loss
below.We may request more information, if during the investigation of the claim
suchadditional informéon is necessary2. After we receive the information we
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request, we must notify you in writing wheth@ur claim will be paid or has been
denied or whether more information is neededVithin fifteen (15) business days;

or b. Within thirty (30) daysfiwe have reason to believe the loss resulted from
arson.3. If we do not approve payment of your claim or need more time for
processing youclaim, we musta. Give the reasons for denying your claim;bor,
Give the reasons we require more tim@tocess your claim. But, we must either
approve or deny your claim within forfixe (45) days after requesting more time.

4. If we notify you that we will pay your claim, or part of your claim, we must pay
within five (5) bwsiness days after we notify yotd. Liberty Mutual did not adjust

the claims, investigate the Occurrences of Covepsdes, approve payment, pay
or give reasons for denying the claims. At all relevéintes, IMA and
WOODSPRING Hotels Property Management CO., (formerly VaRlace
Property Management LLC) and the Named Insured, Value Place Holdings, LLC
had actual knowledge and the contractual responsibility to comply with the Policy
claim reporting requirements.

67. Plaintiff, SPIH Tyler, incorporates the foregoing paragraphs by referasc
though fully set forth herein. Defendants Insurance Compgaagns violate
TexasInsurance Code 88 541.060, 542.060 in that they involve:

* misrepresenting to a claimant a material fact or policy provigtating

to coverage at issue;

« failing to attempt in good faith to effectuate a pronfigt,, and equitable
settlement of a claim with respect to which the inssrgbility has become
reasonably clear;

« failing to attempt, in good faith, to effectuate a prompt, fair,aqtable
settlement under one portion of a policy of a claim waspect tavhich

the insure'rs liability has become reasonably clear in order to influémee
claimant to settle an additional claim under another portion afdherage,
provided that this prohibition does not apply if payment underponion

of the coverage constitutes evidence of liability under another poftibe
policy;

« failing to provide promptly to a policyholder a reasonable explanation of
the basis in the policy, in relation to the facts or applicable law, for the
insurers denial of a claim or for the offer of a compromise settlement of a
claim;

« failing within a reasonable time to affirm or deny coverageaéhian to a
policyholder or submit a reservation of rights to a policyholder;

* refusing to pay a claim without rducting a reasonable investigation with
respect to the claim.

» Defendant IMA is alleged to have violated section 541.060 solely in its
capacity as an adjuster of claims under one or more policies issued by other
insurance company defendants.
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Compl.q11 17, 43, 44, 67These factuadllegationsare insufficient to suppo8pih’sclaims against
IMA. Moreover,from what the court can ascertaf@pih relies on $41.060 of theTexas
Insurance Codehowever, in a few instances it wanders off into other sections of the Texas
Insurance Code (88 542.060 and 542.G0R)providedlittle or no meaningful factual allegations
as to how these sections b&tTexas Insurance Codeghtsupport a claim upon which relief can
be granted.
As the Supreme Court stated, a complamist set forth“more than labels and

conclusions, and a formulaic recitation of the elements of a cause of adtiootwpd.” Twombly,
550 U.S. at 555 (citation omittedThe allegations oBpih’s Gomplaint are simply insufficient to
allow the court to reasonably infer that IMA is liable to Spih for any canskeicforth inthe
provisionsof § 541.0600r any section of the Texdasurance Code The court therefore,
determineghat Spih hasfailed to state a claim upon which relief can be grantad the court
determines th&pihhas failed to medhresholdoleadings standards required to state a claim upon
which relief can be granted necessarily fails to meet the heightened pleading standard required
under rule 9(b) for misrepresentation under the Texas Insurance Code. Accordingly,tthélcour
dismissSpih’s clains against IMA for failure to state a clainpon which relief can be granted and
deny as moot IMA Motion for Summary Judgment.
IV.  Amendment of Pleadings

Spihdid notfile a respnse to IMAs Motion to Dismissnor did itrequest to amend its
pleadings in the event the court determined ithtiled to state a claimlhe provision of Rule
15(a)(2) of the Federal Rules of Civil Procedure that stdtfee court should freely give leave
when justice @ requires” is not without limitation. The decision to allow amendment of a party’

pleadings is within the sound discretion of the district cobdman v. Davis371 U.S. 178, 182
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(1962); Norman v. Apache Corpl9 F.3d 1017, 1021 (5th Cir. 1994) (tba omitted). In
determining whether to allow an amendment of the pleadings, a court considtatothimg:
“undue delay, bad faith or dilatory motive on the part of the movant, repeated failcweet
deficiencies by amendments previously allowed, undue prejudice to the opposing partyeby vi
of allowance of the amendment, [and] futility of amendniefoman 371 U.S. at 182Schiller

v. Physicians Res. Grp. In@42 F.3d 563, 566 (5th Cir. 2003) (citation omitted).

When a plaintiff has previously amendisl pleadings, [a]t some point, a court must
decide that a plaintiff has had fair opportunity to miékease; if, after that time, a cause of action
has not been established, the court should finally dismiss tHe Jadtjuez v. ProcunieB801 F.2d
789, 79293 (5th Cir. 1986)see also Schiller342 F.3d at 567 (citation omittedgpih has filed
one ameded complaint since this action was removed to federal court; and the codrorettee
amended pleading in reaching its decision. The court believes that permitiing) gleadingo
state a clainwould be an inefficient use of the partiesd the ourt’s resources, would cause
unnecessary and undue delay, and would be futile.

This is particularly important here, 8pihfailed to respond to IMAS dispositive motions
and did not request to amenBecause of these failurdbe court believes th&pihhas stateds
“best caseand thait cannot improve upon or supplement the allegations as pleaded. The court
therefore concludes thaBpih cannot set forth additional allegatiotusstate a claim upon which
relief can be granted regardiitg claims and that further attempgtsamend would be futile. As a
further ground for disallowing amendment of the pleadings, the court determinssdhdiirther
attempts would unnecessarily delay the resolution of this action. Accordinglgourt will not

allow Spih a further opportunity to ameitd pleadings.
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V. Conclusion

For the reasons herein stated, the co{@it grants Defendant IMA, Incs Motion to
Dismiss Plaintiffs Complaint (Doc. 34 (2) denies as mooDefendant IMA, Inc.s Motion for
Summary Judgment (Doc. 46); and @8misseswith prejudice Plaintiff's clains against IMA
for violations of the Texas Insurance Codejudgment in favor of IMA will be issued separas
document as required by Federal Rule of Civil Procedure 58.

It is so orderedthis 17thday of August 2018.

SamA. Lindsay
United States District Judge
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