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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

MATTHEW AND WENDY
MEISENHEIMER,

Plaintiffs,
V. Civil Action No. 3:17€V-2153-M

SAFECO INSURANCE COMPANY OF
INDIANA,

w W W W W W W W W W N

Defendant.

MEMORANDUM OPINION AND ORDER

Before the Court is Motion for Summary Judgmeriled by Defendant Safeco
Insurance Company of Indiana (“Safeco{[ECF No. 11). After consideration, the Motion is
GRANTED.

l. BACKGROUND

On May 10, 2016, aevere ®rm damagedhe property of Plaintiffatthew and Wendy
Meisenheimer (Orig. Compl. § 11, ECF No. 1-8 The next dayPlaintiffs reported the damage
to Safeco (Ex. A 1 3, ECF No. 13 at)20n May 18, 2016Safecoassignedield adjuster Bret
Hollon toinspectthe propety. (Id.) Hollon found stornrelated damage and wrote an estimate
for $6,109.0%eplacement cost valudld.) On May 25, 2016, after the inspecti@afecosent
Plaintiffs a letter explaining thatwtould not issue payment because Plaintiffs’ claim totkdssl
than the policis deductible of $7,700.00Ek. A-2, ECF No. 13 at 84.)

Plaintiffs contendedhatHollon’s estimatewvas too low. (Orig. Compl. 1 12, ECF No.
1-3.) Plaintiffs hiredpublic adjuster Raymond Choate to perform anathsrection (ECF No.

18 at 9—34. Choate estimatefllaintiffs’ loss at$129,794.43. (ECF No. 18 at 18n June 30,
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2016,Plaintiffs sentChoate’sestimate tdSafeco (Ex. A, ECF No. 1&t2.) Safecoresponded
by comnissionng a newinvestigationof the property. (Orig. Compl. 16, ECF No. ]-3.
Plaintiffs claimedthat this investigatiomwassubstandartiecausehe second adjuster did not
inspect the property’s roof and did not know details aBtaintiffs’ claim. (Orig. Compl.

19 16-17, ECF No. 18

The insurance contract between Plaintiffs and Safedades an appraisal provision for
resolving disputes ovehe properamount of a claim This provision providethat eactparty
“shallselect a competent and disinterested appraiagter which the appraisefselect a
competent and disinterested umpire.” (ECF No. 13 at 43—-44.) The designated apgpexisers
appraisdahe loss and separategnder statements regarditing actual cash valwe replacement
cost of each itentost or damaged.Id. at44.) If the appraiserdo notagreeon a value, they
“submittheir dfferences, only, to the umpirevho determineghe finalamount. Id.)

On December 13, 2016afecoinvoked the appraisgroces, and both parties
participated (Ex. B-1, ECF No. 13 at 88—90.) lQune 29, 2017, umpi@ary Boydissued a
final appraisal awardinding areplacement cost valud $54,535.34 andnactual cash valuef
$42,483.41.(Ex. B-3, ECF No. 13 at 92!)On July 5, 201 7Rlaintiffs’ appraiser signed and
agreed to the awardOrig. Compl. 19, ECF No. 1)30n July 11, 2017Safecopaid

$34,783.41the actual cash valymortion of the appraisal award, mirthe $7,700 deductible.

1“Actual cash value” refers to (1) when the damagegmperty is economically repairable, the
cost of repairing the damage, less reasonable deduction for wear and teiaratieterand
obsolescence, (2) when the lesgdamageo a property is total, the market value of pheperty

in a used condition equal to that of the destroyed property, if reasonably available adthe us
market, and (3) otherwise, the market value of new, identical, or nearly-meroperty, less
reasonable deduction for wear and tear, deterioration, and obsolescence. (E£XFAND.H3

at 55.) “Replacement cost” refers to the cost, at the time of the loss, to rapplacea
damagegropertywith new materials of like kind and quality, without deduction for
appreciation. (Ex. A-1, ECF No. 13 at 57.)



(Ex. B-4, ECF No. 13 at 93-96 Safeco later madadditionalpayments for recoverable
depreciationfollowing completion of th@ecessary repaite the property (ECF No. 13 at 96—
100.) Collectively, Safeco paid4$,835.34 or, stated differently, $54,535.34 minus the $7,700
deductible.

On July 14, 201 7Rlaintiffs filed this lawsuit again8afeco assertinglaimsfor breach
of contract, violations of the Texas DecepfivadePractices Ac{DTPA) andthe Texas
Insurance Coddgreach of the commadaw duty of good faith and fair dealing, and negligence.
On February 22, 201§afeco movedor summary judgment on all claims.

1. LEGAL STANDARD

A court must grant summary judgment whkeevidence, viewed in the light most
favorable to the nonmovant, shotkat there iSno genuinalispute as to any material faatd
the movants entitled to judgment as a matter of lawkéd. R. Civ. P. 56(aBoudreaux v. Swift
Transp. Ca.402 F.3d 536, 540 (5th Cir. 2005). fact is considered materidlit “might affect
the outcome of the suit under the governing laftiderson v. Liberty Lobby, Inet77 U.S.
242, 248 (1986). A genuine dispabeistsif evidence shows that “a reasonable jury could return
a verdict for thenonmoving party Id. The movant has the initial burden to provide basis
for the summary judgment motiday citing to the recordCelotex Corp. v. Catretd77 U.S.
317, 323 (1986)If the movant satisfiethisinitial burden, the nonmovant must “go beyond the
pleadings’to “designatespecific factsshowing that there is a genuiissue.” Id. at 324(internal
guotations omitted). If the nonmovant fails to dotee movant is entitled to summary

judgment. Id. at 331.



1. ANALYSIS
A. Breach of Contract Claim

Under Texas layprovinga breach of contracequires:* (1) the existence of a valid
contract, (2) performance or tendered performance by the plaintiff, (3) bretoehanintract by
the defendant, and (4) damages to the plaintiff resulting from the brefadzin v. Hanley, 130
S.W.3d 373, 376 (Tex. App.Ballas2004, no pet.).

If aninsurer tenders the full appraisal award to the insured, regardless of whether the
insured accepts the payment, the insured is estopped from suing the insurer for breach of
contract. Nat'| Sec. Fire & CasCo. v. Hurst523 S.W.3d 840, 845 (Tex. App.—Houston [14th
Dist.] 2017, pet. filed)seeTomen v.United Servs. Auto. Ass'835 S.W.2d 937, 940 (Tex.
App.—San Antonio 1996, no wjjtabrogated on other groundisy USAA TexLloyds Co. v.
Menchaca545 S.W.3d 479 (Tex. 2018 ourts will indulgeevery reasonable presumption to
sustain an appraisal awaahd will disregard the award only if the insured showsttieaward
was(1) madewithout authority(2) theresult of“fraud, accidentpr mistake”,or (3) not in
substantiatompliancewith theinsurancepolicy. Franco v. Slavonic Mut. Fire Ins. Ass'i54
S.W.3d 777, 786 (Tex. App.—Houston [14th Dist.] 2004, no pétells v. Am. States Preferred
Ins. Co., 919 S.W.2d 679, 683 (Tex. AppDallas1996, writ dered).

In this casethere is &inding and enforceable award. Plaintiffs do not offer any basis for
vacating the awardPlaintiffs argue thathe difference betweddollon’s estimate an€hoate’s
estimate constitutesvidence that Safeco breached the contract by perfornsngsdandard
investigationof Plaintiffs’ insurance claim However, Plaintiffare estoppetiom making this
argumentbecause botparties agreeth the policythat theappraisaprocedure would resolve

arny payment issues arisinmnder the policy. When the appraisal process was invahken



appraisal award was madbat awardecamebinding and enforceable, absent proof of one of
the few bass for setting it aside, none of which Plaintiff provided ewvageof existing here.
Because Plaintiffs are estopped from asserting a breach of contracaglimatSafeco
Safecas entitled tosummary judgment on Plaintiffs’ breach of contr@atm.
B. Extra-Contractual Claims

1. Breach of the Common Law Duty of Good Faith and Fair
Dealing

Safecomoves for summary judgment on Plaintiffs’ claim bseach othecommon law
duty of good faith and fair dealindn Texas, an insurer owasduty of good faith and fair
dealingto its insureds.Higginbotham v. State Farm Mut. Auto. Ins. Cd)3 F.3d 456, 459 (5th
Cir. 1997). However, to establish a claim for breach of this duytlgiatiff must showthatthe
insurer had “naeasonable basis for denying or delaying payment of a claim” and “that the
insurer knew, or should have known, that there was no reasonable basis'itwes “
reasonably clear that the claim was coverddduglas v. State Farm Lloyd37 F. Supp. 2d 532,
536-37 (S.D. Tex. 1999¢iting Universe Life Ins. Co. v. (&s 950 S.W.2d 48, 50 (Tex. 1997)
(internal quotations omitted)An insuredyenerallycannot maintain elaim forbreach othe
duty of good faitrand fair dealingn the absence oflareach of contract, unless the insurer
commits“someact so extremethatwould cause injury independent of the policy clamnfails
to timely investigate the claimGarcia v. Lloyds514 S.W.3d 257, 277 (Tex. AppSan
Antonio 2016, pet. denied) (quotiRepublic Ins. Co. v. Stoke303 S.W.2d 338, 341 (Tex.
1995). Because Plaintiffs lack a viable claim for breach of the contract and do notalge
provide evidencéhat Safecdfailed to timely investigate the claim, they must identify some

“extreme act'that Safeco tookgainst Plaintif.



Plaintiffs argLe that Safeco committed an extreme act causing severe injuryitwhen
initially denied payment under the policyhe Court disagredhbat this constitutes evidence of
an extreme acespecially in light of the invocation of the appraisal, which resultea iaward
substantially less than what Plaintiffs were claimiggeProgressive Gty. Mut. Ins. Co. v.

Boyd 177 S.W.3d 919, 922 (Tex. 2005) (holding thainsurer’s improper denial and failure to

fairly investigate claim didot constitute extreme actsJhe Courtherefore grantsummary

judgmentin favor of Safecoon Plaintiffs’ claim forbreach of common law duty of good faith.
2. Violations of the Texas I nsurance Code and DTPA

Extracontractual tort claims “require the same predicate for recovery as bad faith causes
of action,” so violations o$tatutes likehe Texas Insurance Code and the DTPA are evaluated
under the same standasla claimfor a breach of thduty of good faitrand fair dealing
Higginbotham 103 F.3d at 46(citing Emmert v. Progressiventy. Mut. Ins. C9.882 S.W.2d
32, 36 (Tex. App.—Fyler 1994, writ denied))However, arinsured may recovetamages
inflicted by a statutory violatiofonly if thedamages are truly independefthe insured’sight
to receivepolicy benefits,” and not “predicated on [the loss] being covered under the insurance
policy.” Menchaca545 S.W.3dct499-500 (quotin@oyd 177 S.W.3d at 920). In other words,
statutorydamagegannot flow from” or “stemfrom” the denial of the claim for policy
benefits: Id.

Plaintiffs cannot maintain any ext@ntractual claimsinder the Texas Insurance Code
or the DTPA unless they can meet the independent injury exceBtiaimtiffs allegethat they
suffered an independent injury frddafecdés substandard investigation amitial
underpaymentPlaintiffs claim thaSafeco’s actionsaused therto hire a public adjuster and

attorney, and the cost of tleeservices is what they seef€CF No. 17 at 11.) The Court



concludes that these claimed injuries are not indepewnd@intiffs’ claims forpolicy benefits.
Thesecostsflow from the denial oPlaintiffs’ initial claim for polcy benefits, wheisafeco
allegedlyfailed “to provide a prompt and reasonable explanation for . . . under-adjustment and
resulting under-payment.”ld.) As a matter of law, that is not an injury independent of claims
under the policy. Thus, the Court grastenmary judgmerih favor of Safecoon Plaintiffs’
claimsfor violations of the Texas Insurance Code and the DTPA.

3. Violation of Section 542 of the Texas Insurance Code (Texas
Prompt Payment of Claims Act)

Safecamovesfor summay judgment on Plaintiffstlaim for alleged violations athe
Texas Prompt Payment of Claims AGPPCA. Under the TPPCAhtre is no cause of action
“for any delay in payment between an initial payment and the insurer’s fpagigent of an
appraisal award.’Mainali Corp. v. Covington Specialty Ins. €872 F.3d 255, 259 (5tir.
2017) (quotingQuibodeaux v. Nautilus Ins. C&55 F.App’x. 984, 988 (5th Cir. 2016)).

Plaintiffs argue thabafecoviolated the TPPCA by not makingienely paymenbn or
about June 30, 2016, wh&afeco received Choate’s estimatECF No. 17 at 7.) iability
became reasonabtyearwhen the umpire issudble appraisal awaron July 5, 2017 Safeco
paidthe appraisal awandithin five businesslays asrequiredoy theTPPCA Therefore, the
Court grantsummary judgmernt favor of Safecoon Plaintiffs’ TPPCAclaim.

4, Negligence

Safeco moves for summary judgment on Plaintifisgligence claim.An insured cannot
bring a negligence claimgainst an insurer unleig claimarisesndependently of the
underlyinginsurance contractSee Southstar Corp. v. St. Paul Surplus Lines Ins.42d65.W.3d
187, 193 (Tex. App.—CorpuShristiEdinburg 2001, no pet(titing DeWitt Cnty. Elec. Gop.,

Inc. v. Parks1 S.W.3d 96, 105 (Tex. 1999%ee also Wson v. Colonial Cnty. Mut. Ins. Go.



No. 05-14-00220-CV, 2015 WL 1886862, at *3 (Tex. ApjRaHasApr. 27, 2015, no pet.)
(dismissing negligence claim because there was no evidence that the insurer liheached
insuranceagreement In this case, Plaintiffs allege that Safeco acted negligently by failing to
properly adjusPlaintiffs’ claimfor payments owed under the policy. (Orig. Compl. 1 48-49,
ECF No. 1-3.)These allegatiomidentify a breach of contract theory repackagsdegligence.
Like Plaintiffs’ other extrecontractual theoriegheir negligence theory does not identify any
potential liability arisingndependemy from theparties’ insurance contracPlaintiffs’
negligence clainthereforefails as a matter of lawSeeHigginbotham 103 F.3dat 460.
Summary judgment is granted this claimin favor of Safeco.

IV. CONCLUSION

For the reasons set out abo8afeco’sMotion for Summary Judgment GRANTED in
its entirety. All of Plaintiffs’ claims against Safeco fail as a matter of law. The Court will
separately enter a judgment that Plaintiffs take nothing on their claims.

SO ORDERED.

August 15, 2018.

W Ly

ﬁ RBARAM. G\LYNN U
CHIEF JUDGE




