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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

ESTATE OF BRANDON ALEX, through §
personal representative Detreasure Coker,§
and DETREASURE COKER, individually 8
and as surviving mother of Brandon Alex, §
deceased,

Plaintiffs,

V.
Cwil Action No. 3:17€w2622-M
T-MOBILE US, INC., flk/a MetroPCS
Communications, Inc.;

T-MOBILE USA, INC.; T-SYSTEMS
NORTH AMERICA, INC.; and
DEUTSCHE TELEKOM NORTH
AMERICA, INC.,

w W W W W W W W W W W W W W

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court is PlaintiffsMotion to Remand.(ECF No. 19) For the reasons stated

below, the Motion IDENIED.
I.  Factual and Procedural Background

On March 11, 2017, Brandon Alex was injured whenféke ffom a daybed (Am.
Compl. 112, ECF No. 1P His babysitterfound him ‘breathing too faintly (ld.) The
babysitterrepeatedly dialed -2-1 from her cellphone, but was placed on hold ea®h t (d. §
13). Collectively, the babysitterwas placed on hold for more thdorty minutes. Ifl.) Unable
to connect to the-4-1 dispatcherthe babysittercontacted Brandon Alex'grandnother, Bridget
Alex, who later drove him to an emergency rooidl. {13-14. Unfortunately, Brandon Alex

was pronounced deabon afterarriving at the hospital. 1.  14).
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Plaintiffs instituted this actioin the 95thJudicial District, Court of Dallas County,
Texas for claims arising from Brandon Alex's death. Delfgnis removed the casen the basis
of diversity jurisdictiont (Not. of Removal,ECF No. 1). After removal, Plaintiffs fled an
amended pleadinghat joined the City of Dallasasadefendant (ECF No. 10). Arguing that
joinder of the City breaks complete diversitylaintiffs move to remandor lack of subject
matter jurisdiction (ECF No. 19).T-Mobile responds that the joinder was improper modes
to strike from the pleading all claims against the City.(ECF No. 22).

Il.  Legal Standard

A plaintiff must seek leavbefore amending any pleading that would divest thet adu
subject mattejurisdiction Seedrigoyen v. State Farm Lloyd2004 WL 398553, at *1 (S.D.
Tex. Jan. 5, 2004) (“ignoring clear Fifth Circuit peelent, the Plaintiffs in this case improperly
fled their actual first amended complaint, joininghdigerse parties, instead of fling a motion
for leave to fle an amended complaint.”Yhe plaintiff must do seven if the amendment is
made as a matter of course under Federal Rule of@witedure (a). SeeWhitworth v. TNT
Bestway Transp. Inc914 F. Supp. 1434, 1435 (E.D. Tex. 1996).

If, after removal,an amendment would join a nativerse defendanthe court may “deny
joinder, or permit joinder and remand the actiorthéo State court."See28 U.S.C. § 1447(e)ln
making this decision, the court should considertli¢)extent to which the purpose of the
amendment is to defeat federal jurisdiction; (2gthér the plaintiff has been diatory in asking

for amendment; (3) whether the plaintiffil be significantly injured if amendment is not

1 Plaintiffs are citizens of Texas, amkfendants are, in some combination, citizens of DelaywWashington,
llinois, and New Jersey.SgeNot. of Removal at-g). Plaintiffs allegedamages “exceed[ing] $1,000,000.1d.(at
6). The removal is not contested by Plaintiffs, almel Court assmesarguendahat removal was proper under 28
U.S.C. § 1441.



alowed; and (4) any other factors bearing on the iegjuitSee Hensgens v. Deere & C833
F.2d 1179, 1182 (5th Cir. 1987).
[l Analysis
a. Motion to Remand
Plaintiffs and the City of Dallas ar@ citzens of Texas.Seelnterstate Contracting
Corp. v. City of Dallas, Tex320 F.3d 539, 540 (5th Cir. 2003pecause there is not complete
diversity, pining the City as a defendant divests the Colsubject matter jurisdiction.
Accordingly, Plairtiffs wererequired to seek leaveefore fling the Amended Complaint, even if
they could file it as a matter of course under Rule 15@gewWhitworth 914 F. Supp. at 1435
([A] party may not employ Rule 15(a) to interpose an amendniettwould deprive the
district court of jurisdiction over a removed actipn. Because Plaintiffs did not do goining
the City was improper Furthermore,for the reasons state belothie Court denieflaintiffs’
request for leave to join the City.
I. Whether the Purpose of the Amendment Is To Defeat Jurisdiction
In evaluating this factor, courts considbe viability ofthe proposedlaims aleged
against thenew defendant, the timing of thmaintiff's attempt to add the defendant, and whether
the plaintiff knew or should have known the identity of the new aksfah prior to removal See
Appliance All., LLC v.&rs Home Appliance Showrooms, L2015 WL 9319179, at *5 (N.D.
Tex. Dec. 23, 2015). Thector typically favos joinder ifthe proposed claenare viable. See
Patton v. Ortho Dev. Corp2013 WL 2495653, at *2 (N.D. Tex. June 10, 2013)pwkler, even
when theplaintiff asserts viable claims, if “the timing thie proposed aamdment suggests [the
plaintiff' s] principal purposeés to destroy diversity,” the factaveighs againsjoinder. Andrews

Restoration, Inc. v. Nat'l Freight, Inc2015 WL 4629681, at *5 (N.D. Tex. Aug. 4, 201%).



particular, whera plaintiff did not seek to include a nativerse defendant from the limgng of
the litigation but seeks to add one “shortly after removal, biat po any additional discovery,
[that indicates] that the amendment is sought Herpurpose of defeating diversity. Andrews
Restoration, In¢.2015 WL 4629681, at *4 (finding ndtle that a plaintiff “waited until nine
days after removal, and almost two months after commencitigts add nordiverse parties).

Here, the circumstances surrounding Plairitiffidotion suggestthat theamendment is
sought for the purpose of defeatidiyersity jurisdiction Plaintiffs provide no explanation for
why they waited nearly three weeks after remawegbin the City despite knowing the basis of
their claims against. (SeePl. Mot. at 3, ECF Ndl9 (“From the outset, it should have been
apparent to the -Mobile entites that diversity was incomplete besathe City of Dallas is also
a proper party to this Itigatiot). This raises serious doukdbout Plaintiffs motives See also
Patton 2013 WL 2495653, at *2[(V] hen a plaintiff hadeason to know about her proposed
claims before removal, and fais to provide a “pasive explanation” for her delay in asserting
those claims, it is more likely than not that she sojghtler to defeat jurisdictiah). This
factor therefore weighaifavor of denying leave.

ii. Whether Plaintiffs HaveBeen Dilatory

Courtsoften find that a plaintiff hasnot beerdiatory when the plaintiff amends the
complaint “before any trial or prerial dates were scheduled and no significant igctiveyond
the pleading stage has occurreddhdrews Restoratigr2015 WL 4629681, at *6True, this
case has been stayed pending the Court’s resolofiddefendants’ Motion t®ismiss and the
Court has not entered a scheduling ard&CF No. 13).Plaintiffs, however,knew that the City
was a “proper partyo this ltigation” from the onset of ltigation, but chose not tseek joinder

untl much later SeealsoGallegos vSafeco Ins. Co. of Ind2009 WL 4730570, at *4 (S.D.



Tex. Dec. 7, 2009) (finding thdlhe plaintiff was dilatory wheretlfe motion to amend was fied
approximately two months after the state courbactias fled and just shy of thirty days after
removal and [plaintifff had ample information about [proposed deferslaidentity and
involvement in [the underlying controversy] beforeajtiff] fled the suit in state couit”
Accordingly, this factor weighsin favor of denyingleave.

iii. Whether Plaintiffs Will Be Significantly Injured

In evaluating this factorcourts consider the “cost, judicial efficiency, and possible
inconsistency of results” that might resuliaiplaintiff is forced to try two related claims in
different courts. Andrews Restoratiqr2015 WL 4629681, at *&/. However, the plaintiff
must show that it will bésignificantly’ injured if the court denies joindend.

Plaintiffs hereargue that they wil be significantlpjured because thewil be forced to
tigate separatelyn state court This reason, by itself, is not enougPlaintiffs must show
more such asthat their prospect of recovery would be enhancggbibing the City in this case
SeeEwans v. Wells Fargo Bank, N,R2008 WL 4998945, at *2 (N.D. Tex. Nov. 21, 2008) (*
they wish, Plaintiffs may pursue claims agairfgiroposed defendanih a separate state court
lawsuit, which wouldobviously generate additional expense and paiftitgtion, but there is
insufficient evidence toconclude that such a burden woudldusesignificant injury. Plaintiffs
may stil recover againgproposed defendanth state cart in a separate proceeding.”
Accordingly, this factor weighsin favor of denyingleave.

iv. Any Other Equitable Factors

Finally, the Court must consider any “unique cirstances presented” by the parties.

Andrews Restoratiqr2015 WL 4629681, at *7To permit joinderherewould deprive

Defendants “of thdorum they properly invoketl. SeeAkbaniv. TRC Engineers, In@009 WL



2614473, at *1 (N.D. Tex. Aug. 25, 2009). Moreowdenying leave would promotedicial
eficiency since this caseis to be consolidated with an almost identicasepending before this
Court. SeeBridget Alex v. IMobile USA, Inc.No. 3:17cw+1532-M (N.D. Tex., fled Sept. 25,
2017). Accordingly this factor weighs in favor of denyingave.
b. Requestfor Attomey’s Fees

Plaintiffs request attorney's fees in connectwith Defendants’ removal. Absent
unusual circumstances, attorney's fees should ravheded when the removing defendant has
an objectively reasonable basis for removaeeMartin v. Franklin Capital Corp.546 U.S.
132, 135 (2005). Plaintifs do narguethat removal was impropePlaintiffs only cursorily
state that remand was “inevitable (SeePl. Mot. at 4) Because Plaintiffs have not
demonstrated that removal was objectively unreddgnand because deed it was notthe
Court declines to award attorney's fee€3ee also Gibson v. Liberty Ins. Cqrp017 WL
3268028, at *11 (N.D. Tex. July 31, 2017).
IV.  Conclusion

Given the balance dlfie factors discussed aboydhe Courtwil not permit Plaintiffs to
join the City ofDallas? All claims asserted against the City in the Amended [@ant are
DISMISSED WITHOUT PREJUDICE , andthe City's Motion to Dismiss I®ENIED as
moot. Since there is complete diversity, Plaintiffs’ MotiamRemand i©DENIED.

Furthermore Plaintiffs’ request for attorney's fees¥ENIED .

2The Court further notes thatthe Amended Complaint doeésomply with Federal Rule of Civil Procedure }0(a
which states that “[t]he title of the complaint must nametediparties.” The City of Dallas is not listed in thetitl
of the Amended Complaint artdus is not properha party to this caseSee, e.gJordan v. Bailey2016 WL
6679484, at*2 (S.D. Ill. Nov. 14, 2016) (“When pastiare not listed in the caption, this Court will notttteam as
defendants, and any claims againstthem should bed=redidismissed without prejudice.Bakari v. May 2011
WL 1743728, at *1 n.1 (S.D. Ohio May 6, 2011) ("Courts have codeld that a party thatis not named in the
caption of an amended complaint is not a party to the attidiasingim v. Hil| 2008 WL 11320088, at *2 (N.D.
Ga. Sept. 8, 2008) (“Accordingly, if the cagtiof the complaint fails to identify an individual or igptas a party,
thatindividual or entitys not a defendantin the laws.Ujt

6



SO ORDERED.

February 21, 2018.

ARAM G. LYKNN d
f{EF JUDGE



