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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

JEFFERY SEELBACH, 8
8
Plaintiff, 8
8
VS. 8 Civil Action No. 3:17-CV-3386-D
)
DITECH FINANCIAL LLC, 8
8

Defendant. 8

MEMORANDUM OPINION
AND ORDER

In this action by plaintiff Jeffery Seelba¢lSeelbach”) asserting claims for breach
of contract and violations of the Texas Debt Collection Act (“TDCA”), Tex. Fin. Code Ann.
8§ 392.001et seq (West 2016), and the Texas Deceptive Trade Practices-Consumer
Protection Act (“DTPA”), Tex. Bus. & Com. Code Ann. 88 17.41-17.63 (West 2018)
defendant Ditech Financial LLCDitech”) moves to dismiss under Fed. R. Civ. P. 12(b)(6)
for failure to state a claim on which relief cha granted. Cothading that Seelbach’s
TDCA and DTPA claims are preempted by fib@eral Fair Credit Reorting Act, 15 U.S.C.
§1681 (“FCRA"), the court grantee motion as to these al@s. Concluding that Seelbach
has pleaded a plausible breach of contract cthiegourt denies the moti as to that claim.
The court grants Seelbach leavdil® a second amended complaint.

I
The following facts are taken froBeelbach’dirst amended complaint (“amended

complaint”), which the court aepts as true for the purposes of deciding Ditech’s motion
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to dismiss.

This case arises from a prior dispute letw Seelbach and Ditech. In 2012 Ditech
sued Seelbach in Texas state court to cole allegedly unpaid balance on a promissory
note. Seelbach counterclaimed, asserttegms for breach of contract, defamation,
intentional infliction of emotional distress)é@wrongful foreclosureThe parties settled the
case two years later. In thairitten settlement agreement, Sesih agreed to pay a certain
sum to Ditech. In edhange, Ditech agredd release Seelbach frothe outstanding debit.
The settlement agreement prowdda ‘full and complete compromise and settlement of all
claims,’ disposed of all disputégtween the parties, and released the parties of all liability
to each other.” Am. Compl. 2. Seelbgohid the amount specified in the settlement
agreement, and the state court accorgidiggmissed the case with prejudice.

After the prior dispute concluded, Ditgglovided false information to credit bureaus
stating that Seelbach’s owtsding indebtedness to Ditecdmained unpaid and that “the
loan had been chargedf as bad debt.”ld. at 3. These disclosures occurred in both May
and November of 2015. As astdt of Ditech’s actions andeir effects on Seelbach’s credit

reports, he was unable to find employment for a four-month period.

In decidingDitechHs Rule 12(b)(6) motion, the court constri8eelbacls amended
complaint in the light most favorable to him, accepts as true all well-pleaded factual
allegations, and draws all reasonable inferenc&eglbacts favor. See, e.g., Lovick v.
Ritemoney Ltd.378 F.3d 433, 437 (5th Cir. 2004). “Tewurt’s review [of a Rule 12(b)(6)
motion] is limited to the complaint, any documents attached to the complaint, and any
documents attached to the motion to dismiss that are central to the claim and referenced by
the complaint.”Lone Star Fund V (U.S.), L.P. v. Barclays Bank P92l F.3d 383, 387 (5th
Cir. 2010).
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Seelbach then filed the imsit suit against Ditech in state court. In his state-court
original petition, he asserted claims for Israent and intentionalflittion of emotional
distress. After Ditech removele case to this court, Seatbdiled an amended complaint
alleging claims for breach of contract andlations of the TDCA and the DTPA. Ditech
now moves under Rule 12(b)(6) to dismiss albetlbach’s claims. Seelbach opposes the
motion.

[l

Under Rule 12(b)(6), the court evalumatéhe pleadings by “accept[ing] ‘all
well-pleaded facts as true, viewing them ia light most favorabl& the plaintiff.” In re
Katrina Canal Breaches Litig495 F.3d 191, 205 (5th Cir. 2007) (quotiartin F. Eby
Constr. Co. v. Dall. Area Rapid Transg69 F.3d 464, 467 (5th ICR2004)). To survive a
motion to dismiss, Davidson must allegegoegh facts “to state a claim to relief that is
plausible on its face.Bell Atl. Corp. v. Twomb|\650 U.S. 544, 570 (20D7“A claim has
facial plausibility when the plaintiff pleads faetl content that allows the court to draw the
reasonable inference that the defendafdfg] liable for the misconduct allegeddshcroft
v. Igbal 556 U.S. 662, 678 (2009). “The plausibiktyandard is not akin to a ‘probability
requirement,’” but it asks for more than aesh possibility that a defendant has acted
unlawfully.” 1d.; see also Twombly50 U.S. at 555 (“Factuallegations must be enough
to raise a right to relief above the speculakexel[.]”). “[W]here the well-pleaded facts do

not permit the court to infer me than the mere gsibility of misconduct, the complaint has



alleged—nbut it has not ‘show[n]'—‘thdle pleader is entitled to relief.’[gbal, 556 U.S.
at 679 (quoting Fed. R. Cif. 8(a)(2)). Furthermore, under Rule 8(a)(2), a pleading must
contain “a short and plain statement of d@m showing that the pleader is entitled to
relief.” Although “the pleading standard R@lannounces does not reqidetailed factual
allegations,™ it demands more thdmabels and conclusions.”Igbal, 556 U.S. at 678
(quotingTwombly 550 U.S. at 555). And “‘a formulaiecitation of the elements of a cause
of action will not do.” Id. (quotingTwombly 550 U.S. at 555).
[
The court first considers Seelbach’s breach of contract claim.
A
Ditech maintains that Seelbaslvreach of contract claim fails as a matter of law. It
contends that the amended complaint doesnawition settlement terms that relate to any
purported credit reporting obligatis for Ditech; that Seelbadvoes not allege that the
settlement agreement contains any provisalated to credit reporting; and that, under
Texas law, breach of contract claims fail wtika plaintiff does not point to the specific
contractual provision that was allegedly btesd. Seelbach responds that the amended
complaint adequately pleads a breach of remttclaim. He maintains that the amended
complaint does not cite specific provision$ the settlement agreement due to its
confidentiality, and that the amended complpletds each requiredeehent of a breach of

contract claim as is.



B
“Under Texas law, the elements of a breatbontract claim are: 1) the existence of
a valid contract; 2) performance tendered performance by thaiptiff; 3) breach of the
contract by the defendant; adfildamages to the plaintifésulting from the breach.Lee
v. Tyco Elecs. Power Sys., In893 F.Supp.2d 429, 434 (N.D. Tex. 2005) (Fitzwater, J.)
(quotingLewis v. Bank of Am. NA43 F.3d 540, 545 (5th Cir. 2003)) (internal quotation
marks omitted). “To prevail in a breach of aaat claim, a plaintf must show that the
defendant failed to perform awt that it expressly or impli¢y promised to perform.Berry
v. Fed. Nat. Mortg. Ass;ri2013 WL 1294008, at *4 (N.D. Tekar. 29, 2013) (Lindsay, J.)
(citing Case Corp. v. Hi Class Bus. Sys. of Am.,, 1884 S.W.3d 760, 769-70 (Tex. App.
2005, pet. denied)).
C
The court concludes that Seelbach haxjadtely pleaded all the required elements

of a breach of contract clainRegarding the settlement agneent, the amended complaint
alleges that

[0]n or about September 23, 201he parties entered into a

written settlement agreement unddrich Seelbach was to pay

an agreed upon sum to Defentda Upon payment of that

amount, the settlement agreemaatvided a “full and complete

compromise and settlement of all claims,” disposed of all

disputes between the partiesdamleased the parties of all

liability to each other.

Am. Compl. 2. Seelbach asserts thatgatlement agreement was “a contract whereby



Defendant agreed to release Plaintiff fromitier obligation under the promissory note and
to accept the settlement payment as full andlfpayment of all amounts due defendant.”
Id. at 3. The amended complaint pleads 8elbach “fully performed under the terms of
the settlement agreement” by paying theead amount and dismissing his countersuit
against Ditechld. He further alleges that, after he mallis payment, Ditech breached the
settlement agreement by providing “false mf@ation to the credit bureaus stating that
Seelbach’s balance of $41,301.00 . . . remaimgmhid and that the loan had been charged
off as bad debt.”ld. The amended complaint conclgday asserting that “Seelbach was
unable to secure employment for an approxirf@ie-month period” as a result of Ditech’s
actions. Id. These factual allegations, acceptediras and viewed in the light most
favorable to Seelbach, enalilee court to reasonably infer (1) the existence of a valid
contract; (2) performance or tendered perfamoe by Seelbach; (3) breach of the contract
by Ditech; and (4) damages to Seelbach resulting from the breach.

Ditech maintains that Seelbach fdite identify any provision in the settlement
agreement that purportedly creates any atlegedit reporting obligeons that arose upon
fulfillment of Plaintiff’'s obligations,” and thale fails to state thdditech breached any
contract. D. Reply Br. 3. The court disagreé&xelbach allegesahDitech agreed to
“accept the settlement paymeat full and final paymeruaf all amountsdue defendant.”
Am. Compl. 2 (emphasis added). Reportihg unpaid portion as a charge-off to credit

reporting companies, however, would not satibfg contractual obligtion. A charge-off



IS “a declaration by a creditor thatamount is unlikely to be collectedFrost v. Resurgent
Capital Servs., L.R.2016 WL 3479087, at *1 n.1 (N.D. Cal. June 27, 20%6§ also
Black’s Law Dictionary 266 (9tled. 2009) (defining “chargdfbas “[t]o treat (an account
receivable) as a loss or expermecause payment is unlikelg;treat as bad debt”). While
the charge is considered uncollectible by thgiioal lender, the debt is still legally valid and
remains so after the charge-offrost, 2016 WL 3479087, at *1 n.5ge alsdVhat Does
“Charge off” Mean on a Credit Repornt Experian,
https://www.experian.com/blofsk-experian/what-does-chargé-mean/ (last visited July
19, 2018) (explaining that “[w]hesn account displays a statfscharge off,’ it means the
account is closed to futureaysalthough thelebt is still owed. The credit grantor may
continue to report thpast due amount and the balanceedw). Therefore, Seelbach has
plausibly pleaded that, when Ditech labelasl prior debt as hawg been charged off, it
treated the debt as havingautstanding balance, i.e., that, it did not, as it had contractually
promised, “accept theettlement paymerds full and final paymendf all amounts due
defendant.” Am. Compl. 2 (gohasis added). Seelbach hlsged facts that enable the
court to draw the reasonable inference thiedh failed to perform an act that it promised
to perform. The court therefore holds ttsdelbach has plaldy pleaded a breach of

contract claim, and it denies Ditech’s motion to dismiss in this respect.



v
The court next considers wtiner Seelbach’s TDCA ail PA claims are preempted
by the FCRA2 Ditech maintains that the FCR#eempts all causes of action related to
inaccurate credit reporting grounded in stateustay law. Seelbachespond that his
TDCA and DTPA claims do not fall undereisubject matter preempted by the FCRA.
A
“Under the doctrine of federal preempti@nfederal law supersedes or supplants an
inconsistent state law or regulationJnited States v. ZadeB20 F.3d 746, 751 (5th Cir.
2016). The Supreme Court has identified thygees of preemption: express, field, and
conflict. 1d. When a federal law contains ampeess preemption clause, the court
“focus[es] on the plain wording of the clausé)ich necessarily contas the best evidence
of Congress’ preemptive intent."Greenwich Ins. Co. v. Miss. Windstorm Underwriting
Ass’'n 808 F.3d 652, 655 (5thir. 2015) (quotingchamber of Commerce of U.S. v. Whiting
563 U.S. 582, 594 (2011)).
The FCRA contains several explicit preemption clauses. Relevant to this case, 15
U.S.C. § 1681t(b)(1)(F) preempts state lawmkaby providing that “[n]o requirement or
prohibition may be imposed under the law of any State—(1) with respect to any subject

matter regulated under . . . (F) section 1681s-2 of this title, relating to the responsibilities of

persons who furnish inforrmtian to consumer reportinggencies|.]” Section 1681s-2

’Because the court holds that the FCRA preempts these claims, it does not address
Ditech’s other arguments for dismissing them.
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prohibits reporting “any inforation relating to a consumén any consumer reporting
agency if the person knows or has reasonablese to believe thahe information is
inaccurate.” Id. § 1681s-2(a)(1)(A). In this way, aagt statutory law claim “based on a
defendant’s conduct in furnishing inaccurat®imation to a consumer reporting agency is
preempted by the FCRADavis v. Wells Fargo Bank, N,A76 F.Supp.2d 870, 883 (S.D.
Tex. 2013) (citingAyers v. Aurora Loan Servs., LLZ87 F.Supp.2d 451, 457 (E.D. Tex.
2011)),on reconsideration2014 WL 585403 (S.D. Tex. Feb. 14, 201%)).
B

Applying the text of § 1681b)(1)(F), the court holds #t Seelbach’s TDCA and
DTPA claims are preemptede&bach’s TDCA claims appear to be made under Tex. Fin.
CodeAnn. § 392.304(a)(8) & § 392.301(a)(8)Section 392.304(a)(8) states that “a debt
collector may not use a frauduledéceptive, or misleading reggentation that employs . . .

misrepresenting the character, extent, or ammitantonsumer debt[.]Tex. Fin. Code Ann.

3Although there are several competing interpretations of how § 1681t(b)(1)(F) is
applied in relation to the FCRA'’s othergemption provisions, judges of this court have
uniformly followed the “statutory” approach by interpreting § 1681t(b)(1)(F) “narrowly to
preempt only those claims arising under state statutory la&h#unfield v. Experian Info.
Solutions, InG.991 F.Supp.2d 786, 801 (N.D. Tex. 2014) (Lynn, J.) (quddeigel v. USA
Shade & Fabric Structures Inc795 F.Supp.2d 481, 490-91 (N.D. Tex. 2011) (Fish, J.);
Carlson v. Trans Union, LL259 F.Supp.2d 517, 521 (N.D. Tex. 2003) (Sanders, J.)). The
court deems this approach persuasive, and—because neither party requests that the standard
be reexamined—follows it in this case.

“In the amended complaint, Seelbach does not cite the specific TDCA provisions on
which he relies. The amended complaint, however, tracks the statutory language of both
Tex. Fin. Code Ann. 8§ 392.304(a)(8) and 8§ 392.301(a)(3). Moreover, Seelbach has not
objected to Ditech’s assertion that these are the statutes being referenced.
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8§ 392.304(a). Section 392.301(39)pBohibits debt collectsrfrom making representations
“to any person other than the consumer @aonsumer is willfully refusing to pay a
nondisputed consumer debt whighe debt is in dispute and the consumer has notified in
writing the debt collector of the disputeld. 8 392.301(a). Seelbach alleges that Ditech
violated both provisions by inagately reporting to credit bureaus that a debt that was
otherwise settled was an unpaid charge-off. Béthese claims, therefore, would impose
liability under a state statute that “relatesthe responsibility ofpersons who furnish
information to consumer reportingeies.” 15 U.S.C. § 1681t(b)(1)(F).

The FCRA preempts Seelbach’s DTPA cldonthe same reason. Seelbach again
bases this claim only on Ditech’s alleged réjporof the settled delats a charge-off, and
explicitly pleads that “Defendant’s violahs of the [TDCA] also constitute false,
misleading, or deceptive acts or practices utite [DTPA].” Am. Compl. 4. Seelbach’s
DTPA claimis therefore a state statutorymiaegarding proper repontj to credit agencies,
and is preempted by 8 1681t(b)(1)(Bee Garza v. Sallie Mae, In2010 WL 3784197, at
*5 (W.D. Tex. Sept. 21, 201@lismissing DTPA claim as pempted by the FCRA because
“[p]laintiff's DTPA claim imposes requirements and prohibitiotiat relate to the subject
matter of § 1681s-2, and is preemptedh®/express language of § 1681t(b)(1)(F)").

Seelbach’s attempts to frame his cassoagring subject matteutside of § 1681s-2
are unavailing. First, he maintains that thelaims are not preempted by the FCRA because

they are not specifically based on inaccuatit reporting. Instead, he contends, the
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“claims involve the breach of an undergi settlement agreement—a breach which
happened to manifest, in paat falsely reporting debt to the credit bureaus that did not
actually exist.” P. Resp. 4. This is a distion without a differenceThat falsely reporting

a debt to credit bureaus also watds the settlement agreemdluves Seelbach to assert his
breach of contract claim. It does not, howewhange the fact that Seelbach’'s TDCA or
DTPA claims all relate to credit reporting pesisibilities. Therefore, they still fall squarely
within § 1681t(b)(1)(F)’s preemption provision.

Seelbach also maintainsathhis TDCA cause of adin consists of “a claim that
Defendant misrepresented to another persanRhaintiff was willfully refusing to pay a
nondisputed debt—a claim thatwholly separate from arof the subject matter involved
in the [FCRA].” Id. Again, the court disagrees. & hanother person” to which Ditech
allegedly misrepresented the status of dela credit bureau. Seelbach’s TDCA claim
remains a state statutory law claim “based defendant’s conduct farnishing inaccurate
information to a consumer reporting agencyavis 976 F.Supp.2d at 883, and,
accordingly, is preempted by the FCRA.

For these reasons, the court holds the Seelbach’s amended complaint fails to state a

claim for violations of the TDCA and the DTPA.

*The dismissal of the TDCA and DTPA claims precludes injunctive relief for
Seelbach. “Under Texas law, a request for injunctive relief is not itself a cause of action but
depends on an underlying cause of actio@dok v. Wells Fargo Bank, N,A2010 WL
2772445, at*4 (N.D. Tex. July 12, 2010) (Fitzwater, C.J.) (cBirgyvn v. Ke-Ping Xig260
S.W.3d 118, 122 (Tex. App. 2008, no pet.)). Theaaed complaint grounds its request for
injunctive reliefin the TDCA and DTPA claims. Because today’s memorandum opinion and

-11 -



\%

Although the court is dismissing Seelbach’s TDCA and DTPA claims against Ditech,
it concludes that he should be given an opportunity to replead under the federal pleading
standards.See, e.g., Hoffman v. L & M Art874 F.Supp.2d 826, 849 (N.D. Tex. 2011)
(Fitzwater, C.J.) (granting similar relief in removed case). Accordijtighycourt grants him
28 days from the date this memorandum opinmmh@&der is filed to file a second amended
complaint. If he fails to replead, hiEDCA and DTPA claimsvill be dismissed under Rule
12(b)(6) based on this memorandum opinion and order. If he repleaD#ecttbelieves
it has grounds to move to dismiss the second amended complaint, it may move for such

relief.

For the reason explainec the court grants Ditech’s Rule 12(b)(6) motion as to
Seelbach’'s TDCA and DTPA claims, and dertles motion as to his breach of contract
claim. The court grants Seelbach 28 days froextate this memorandum opinion and order
is filed to file a second amended complaint.

SO ORDERED.

July 19, 2018.

SIDNFY A. FITZZWATER
UNITED STATES DISTRICT JUDGE

order dismisses these claims, injunctive relief is no longer available.
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