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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

ADIS KOVAC, et al.,
Plaintiffs,
V. Civil Action No. 3:18-CV-0110-L

CHRISTOPHER WRAY, et al.,

w W W W W W W W W W

Defendants.

MEMORANDUM OPINION AND ORDER

Beforethe court isDefendants’ Motion to Dismisoc. 8) filed April 13, 2018 After
careful consideration of the pleadings, motion, response, reply, and applicable lasuthe
deniesin part andgrants in part Defendants’ Motion to Dismiss.

l. Factual Backgroundand Procedural History

Plaintiffs areAdis Kovac (“Mr. Kovac”), Bashar Aljame (“Mr. Aljame”), Abraham Sbyti
(“Mr. Sbyti”), Suhaib Allababidi (“Mr. Allababidi”), and Fadumo Warsarti®ls. Warsame”)
(sometimes collectively‘Plaintiffs”). Plaintiffs are United States citizens and are all Muslims.
Plaintiffs allege that they are included the Government's Terrorism Screening Database
(“TSDB” or “watchist”) which, among other thingshas preventedhem from boarding
commercial flightghat travers&nited Stateairspacer caused them to be subjected to additional
screeningvhen traveling by air or entering the coyrdt a land borelr or port

On January 17, 2018, Plaintifited theirComplaint for Injunctive and Declaratory Relief
(“Complaint”) (Doc. 1) contendinghattheir allegednclusionon the watclhst and the lack of an

adequate process redresdor those individualplaced erroneously on the walishviolate their
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rights to die processand equal protection under the Fifth Amendment of the United States
Constitution, the nowlelegation doctrinef the United States Constituticand the Administrative
Procedure Act.Defendants arefficials of multiple government agencies charged wikrsight

of portions of theTSDB, including implementation maintenanceand redress processe
Christopher Wray, Director of the Federal Bureau of Investigation (¥-BTharlesKable,
Director of the Terrorist Screening Cen(efrSC”); Deborah Moore, Director of ransportation
Security Redress (“TSR’and of the @partment of Homeland SecurifyavelerRedress Inquiry
Program (“DHSTRIP”); Joseph McGuireDirector of the National Couetterrorism Center
(“NCTC”);! David Pekoske, Administrator of the Transportation Security Administration
(“TSA”); and Kevin McAleenan, @mmissioner of United States Customs and Border Protection
(“CBP”)2 (sometimes collectivelyDefendants”). Compl {1 1924. Defendants are sued inithe
official capacitiesonly. 1d. Plaintiffs assert federalubject matter jurisdiction under 28 U.S.C. 8
1331and 5 U.S.C. 88 702 and 704d. § 25. Plaintiffs allege the following facts in their
Complaint, whichtogether with all reasonable inferences, are taken as true for the purposes of

analyzing Defendant#¥lotion to Dismiss®

! Plaintiffs named Nicholas Rasmussen as a Defendant. Effé&xisember 2, 2018, Joseph McGuire
was sworn in as Director of the National Counterterrorism Center. Bhder25(d) of the Federal Rules
of Civil Procedure, he “is automatically substituted as a party.”

2 At the time Plaintiffs filed the Complaint, Kevin McAleeneas the Acting Commissionef the United
States Customs and Border Protection. On March 20, 2018, he was sworn in as Commishmmited
States Customs and Border Protection.

3 In setting forththe backgroundacts, the court accepts all welkaded factén Plaintiffs’ Complaintas
true and views them in the light most favorable to Plaintifennier v. State Farm Mutual Auto Ins. Co.
509 F.3d 673, 675 (5th Cir. 200 Additionally, in its statement of the facts related to the specifigrpros,
agencies, and related matters referenced in the Complaint, the cotetiéc on matters of public record,
of which it may take judicial notice&see Funk v. Stryker Cor®31 F.3d 777, 783 (5th Cir. 2011 (I
deciding aRule 12(b)(6) motiorto dismiss, a court mayake judicial notte of matters of public recotq.
(internal quotation marks and citations omitted). Matters of public recor@tleosd by the court include
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A. Statutory and Regulatory Background
1. The TSA
The TSA, an agency withithe DHS has the duty to secure all modes of transportation,
including aviation security49 U.S.C. 8§ 114(d)The TSA is responsible for “dap-day Federal
security screening operations for passenger air transportatdo8,114(e)(1), and for developing
“policies, strategies, and plans for dealing with threatsansportation securityitl. 8 114(f)(3).
Congress directed the TSA to establish procedures for notifying appropriaial®offof the
identity of individuals known to pose, or suspected of posing, a risk of air piracy or tarovrés
threat to airline or passenger safetyld. 8 114(h)(2). This mandate requires the TSA, “in
consultation with other appropriate Federal agencies and air carrer§,”114(h)(3), “to use
information from government agencies to identify [travelers] who may beat tio civil aviation
or national security,id. 8 114(h)(3)(A), and to “prevent [those individuals] from boarding an
aircraft, or take other appropriate iact with respect to that individualidd. 8 114(h)(3)(B). The
TSA may “issue . . such regulations as are necessary to carry out [its] functidn§,114(1)(1),
as well as “prescribe regulations to protect passengers and propartyawaoraft,’id. § 44903(b).
2. The TSC and theTSDB (“No Fly List” and “Screening List”")
In September 2003, Former Attorney General John Ashcetétbkshedthe TSC to
consolidate the Government’p@oach to terrorism screeninGompl. § 29.The TSCis a multt
agency centeradministeredby the FBI. The TSC “develops and maintains the federal

government’s consolidated TSDBiatserves as “the federal government’'s master repository for

statutes, regulations, and the statement before the House Committemeland Security by Christopher
M. Piehota, theiDirector of the TSC, referenced by Defendants in support of theiomim dismiss.See
Safeguarding Privacy and Civil Liberties While Keeping Our Skies Safe: ldeaeifore the H. Comm. on
Homeland Seaity, 113th Cong. 1-2 (2015) (statement of Christopher M. Piehota, DirectofFB§C
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suspected international and domestic terrorist records usedfohn Vist related screening.id.

The TSDB is a consolidated database containing identifying information of persons known or
reasonably suspected to be terroriftiseSafeguarding Privacy and Civil Liberties While Keeping
Our Skies Safe: Hearing Befotiee H. Common Homeland Security, 113th Cong21(2015)
(statement of Christopher M. Piehota, Director, TSC/FBljehota Statement’)The TSDB has

two subsets: the “No Fly List” and tli8electee List.” Compl.{ 30. Individuals on the No Fly

List are prohibited from boarding commercial flights thetverse United States airspace.
Individuals on the Selectee List are systematically subject to enhanced regraeairports and

land border crossingdd. While theDHS TRIP disclosgto United States citizens if they are on

the No Fly List, it does not disclose if they are on the Selecteeldisy. 115.

The procedure for submission of identity information for inclusion in the TSDB is known
as the “nomination process.’Piehota Steementat 11. Governmentagencies‘nominate”
individuals who may qualify for inclusion and submit thdseminations”to the NCTC for
inclusion in its Terrorist Identities Datamart Environment (“TIDE”) databasd. at 12. The
NCTC reviews TIDE entries and recommends specific entries to the TSC fosiamdiu the
TSDB. Id. The FBI also nominates tthe TSDBindividuals with what it characterizes as
suspected ties to domestic terrorisiu.

“Before placing anynformation into the TSDB, the TSC utilizes a miétvel review
process to ensure that the nomination meets the criteria for inclusion. yemenainations to
the TSDB must satisfy two requiremeitsd. First, the facts andircumstances pertainirig the
nomination must meet tfeeasonable suspici@tandard of review. Id. Second, the biographic
information associated with a nominatimust contain sufficient identifying data so that a person
being screened can lmeatched to or disassociatearft another watchlisted individual. Id.
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“Reasonable suspicidmequires*articulable facts which, taken together with ratianérences,
reasonably warrant the determinatidhat an individuatis knownor suspected to be or has been
engaged in conduct constituting, in preparationifogid of or related to terrorism and terrorist
activities” Id. “The‘reasonable suspicion’ standard is based on the totality of the circumstances
in order to account for theometimes fragmentanyature of terrorist informatioh. Id.; see
generallyCompl. {1 57-60.

Plaintiffs allege thaDefendanthave not stated publiclyhe entirety of what standards or
criteria are applied to determine whether an American citizen on the consolidatedistatill
be placed on the NBly List, Selectee List (‘'SSSS’) or other list that is distributed to the TSA,
CBP or other screeningyancies.” Compl § 61. Plaintiffs contend that the “standards for watch
list inclusion do not evince even internagic.” 1d. § 62 As a result, hundreds of thousands of
individuals are ensnared in th€SDB via a process that disproportionately targets American
Muslims. Id. 1171, 77,80. Plaintiffs allege thaDefendants usthe watchlist, not as a tool to
enhane aviation and border security, but for nefarious, unlawful purposes, including coercing
innocent Americans into becoming informantend disseminating defamatory, falsand
stigmatizing information to millions of American&l. § 78. Plaintiffs furtherallege thabecause
the TSC disseminates the TSDB status to local authorities, foreign govwas)naad private
contractors, placemei the TSDB restricts innocent Americans’ ability to exercise their rights
of movement and travel while the consequences also affect their ability to luny abgainor
renew a lzmat license, or work in an airpotitl. 11 4952.

3. The DHS TRIP

Congress has specifically directib@ DHS to establish a redress procedure for iiddials

wrongly identified as a thread9 U.S.C. § 44926(a). Section 44926(a) provides:
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The Secretary of Homeland Security shall establish a timely and fair proces
for individuals who believe they have been delayed or prohibited form boarding a
commercial aircraft because they weveongly identified as a threat under the
regimes utilized by the Transportation Security Administration, United States
Customs and Border Protemt, or any other office or component of the
Department of Homeland Security.

Congress has requirgde TSA to “establish a procedure to ems airline passengers, who are
delayed or prohibited from boarding a flight because the advanced pasgaegereening system
determined that they might pose a security threat, to appeal such detemmanadi correct
information contained in the systemd. § 44903(j)(2)(C)(iii)(I), and to “establish a timely and
fair process for individuals identified as a threat under [the passengarisgregstem] to appeal
to the [TSA] the determination and correct any erroneous informatldn8 44903(j)(2)(G)(i).
Pursuant to this authorityhe TSA established and administdiee DHS TRIP, through
which travelers may request the correction of any erroneous information he¢heye they have
been unfairly or incorrectly delayed or denied boarding on an aircraftenrena sterile area as
a resultthe watchlist See49 C.F.R. 88 1560.20207. The TSA promulgated regulations
governing theDHS TRIP process and allowing travelers to initiate the redress process by
submitting a redress inquiry formd. § 1560.205( see alsdDHS TRIP: One Stop Travelers’

Redress Process, Depraent of Homeland Security (Nov. 4, 201Bitp:/www.dhs.gov/one-stop-

travelersredressprocesqlast visited Feb. 28, 2019). Upon receipt of an inquiry fahmaTSA,

in coordination withthe TSC and other appropriatedéeral law enforcement or intelligence

agencies, if necessary, wilfeview all the documentation and information requested from the
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individual” who is seeking redress, “correct any erroneous information, and provide théuatlivi
with a timely written reponse.” 49 C.F.R. § 1560.205(d).

Plaintiffs allege that the DHS TRIP process is inadequetét fails to provided fair and
effective mechanism through which they can challenge the TSC’s decision @dlpatc on the
terrorist watcHist.” Compl.  108.

B. Individual Plaintiffs’ Allegations

Mr. Kovacis a United States citizen and an Ameritunslim residing in New Jerseyd.

1 14. Healleges that he is on the Government’'s “No Fly List” ahereby,s prevented from
boarding flights that travel into, out of, or through United States airspdcély121-152. He
contends thaton or about October 17, 2014e appeared at the O’Hare International Airport in
Chicago, lllinois to board hignternational flight to Turkeyprinted his boarding pasand was
thoroughly searatd and cleared by TS#ecurity. Id. 1 123122. Once boardingdor his flight
commencedhowever, TSA agents stopped hirat the gate entrance and prevented him from
boarding. Id. 7 121123. He further alleges that theSR agents interrogated hiat the gate
publicly in front of the other passengers and airline personnel, escorted thimbaggage dla
area and searched his luggage, and then informethhinme was cleared to flyd. 1 124126.

By that time however, héhad already missed his fligatd, as a result, he had to reschedule his

flight for the following day and pay the fees associated with the flight chaldgdl. 127. Mr.

*In their motion to dismiss, Defendamtgke reference toevised redresprocedures. SeeDefs.” Mot.

to Dismiss 5 (citind-atif v. Lynch 2016 WL 1239925, at *5 (DOr. March 28, 2016)). From what the
court can discernhe “revised redress procedures” are not codified, haveewot subject to a rulmaking
process,and are not published in the Federal Register or the Code of Federal RegulationgigNoth
therefore precludes Defendants from changing the process at any time with no notiegtdlic or those
placed on the watchlistFurther, the‘revisedredress procedures” amet part of the allegations in the
Complaintand, thus, may not be considered bydbert in addressing Defendants’ motion to dismiss for
failure to state a clainfrinally, under these unique circumstances, the court declines tatiialjnotice

of any “revised redress procedures” at the mettsdismiss stage.
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Kovac contends that the following ddye again appeared at the O’Hare International Airport to
board his rescheduled flighbut, once againat the gate entrance, TSA agents stopped and
interrogatedhim publicly andthen escorted him to the baggage claim area amdcked s
luggage. This time,he allegesthe TSA agents confiscatéds cell phoneand upon information

and belief, downloaded the data from his cell phdde{{128-131. He alleges that afterwards,
“two FBI agents—one male and onfemale—interrogated [him]. . . about his travel plans in
Turkey and Syria, his views and opinions on Shésgkmic) law, his life, family, friends and
employment Id. § 132. Following the interrogation, the FBI agents informed Mr. Kovac that he
would not be allowed to board his fligmtdshould returdfnome. Id. § 133 Asa result, Mr. Kovac
was unable to board his flight and lost the money he paid for the flajHty 133134. He alleges
thatan FBI agent has informed hittat he needs to take a lie detector test or else wait several
years before being remavdérom the No Fly List.Id.  140. He furtheralleges thabecause his
TSDB entry is annotated in a way to deny him the ability to fly througited Sates airspacéde

has been denidabarding and, since October 17, 20idhas not been able fly. Id. §144. He
allegesDefendants havalsotargeted his family and interrogated many of his family memkgers.
11141-142.

The remaining fouPlaintiffs allege that they are on thi€electee Listand thereby are
subject to extra screening at airpaatgl land border crossingsd. 1 153-247. fieir boarding
passes are often stamped “SSSS,” an indication of the passenger’s sadtusoas or suspéed
terrorist” to airport screenersd. 11 171, 191, 211, 227, 235.

Mr. Sybti is a United States citizen and an American Muslim residing in DallagsTlelx
1 16. He alleges thaton or about June 1, 201BHS agents approached himan attempt to
coerce him to beeoe an informant in Lebanond. 11 204205. He contends thdDefendants
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offered to remove his name from the watchlist if he agreed, raising theniceeiteat Defendants
placed himon the listto coerce hinminto becoming an informantd. § 204. He furtherallegeshe
has been extensively interrogated, his electronics have been confiscatedrahdds and because
of the watchlist, he has been humiliated by CBP officers who have waited for him aoelaepd
then questioned him abolis religious practicesld. 1 193196. He contends that at one point,
Defendants asked, “do you go to a mo$@lieand, in Texas, surveilled hifor months withan
agent who identified himself ag\gent Eri¢” “randomly” showing upd coerce and “befriend”
him. Id. 11 196, 204-208.

Mr. Aljame is a United States citizen and an American Muslim residing in Dallass.Texa
Id. 1 15. He alleges thatn April 2013, he was stopped at the airporiAimman, Jordan, and,
without explanation, prevented from boarding his flight to San Diego, Califotdid} 154. He
alleges that on two separate occasions he went to the United States Embassyaim Aondan
to find out why he was denied boardemgd wasinsteadinterrogated by FBI agentsne of whom
offered to arrange a flight for him to Chicago, lllinois, rather than San DiedidorGa, if he
agreed to take a lie detector telst. 1 157159. He further alleges that as a “direct result of being
prevented from flying to the United States,” he “and his family were dot@eemain in Jordan
for approximately two years.ld. § 161. He alleges than April 2015, he attempted to board a
flight to the United States with a aoection inFrankfort, Germany. He alleges that when he
deplared in FrankfortGermanyCBP officers escorted him to the baggage claim area, confiscated
his passport, and interrogated hitd. 11 162166. He contends that he was cleared eventually to
board his flight to the United Statekl. § 167. According to Mr. Aljame, since April 20Mhen
hetravels by air he must check in manually with airline representatvastain a boarding pass,
rather than at a kiosk, and the airline representative must clear his nanlee\lithS before he
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is permitted to board his flight.Id. 7 168171. He alleges he continues tndure long
interrogation@ndsecondary inspectionsas haadlocuments confiscatedas beeseparated from
his loved ones, and has missed flights because of Bexfiési treatmet of him. Id. 9 177185.

He allegesthat in June 2015he and his tetyearold son were denied boarding at Dubai
International Airportand required to wait several hours beforeiS cleared them to fly to the
United Statesld. 1 179180. Recently he allegeshe wasdetained and denied entry into Jordan
and was deported by Jordanian officials bacRadlas, Texas|d. 1 186.

Mr. Allababidi is a United States citizen and an American Muslim residing in Dallas,
Texas.ld. 1 17. Healleges hés a successful businessman ensnared by Defendausiminatory
watchlist. Id.  216. He alleges that,rr to being added to the watchlisigtraveled frequetty
and had‘'Global Entry! Id. § 216217. H contends that because of Defendants’ actions, his
“Global Entry was revoked without explanation, and he has endured humiliating searches, long
interrogations, and his electronics have been confiscated and downlddd&§.217224. He
further contends that Heas missed flights, had his vacations ruined, lzeforgone business
opportunities becausd# Defendants.ld. 11 229231.

Ms. Warsameés a United States citizen and an American Muslim residing in Dallas, Texas.
Id.  18. Shealleges that Defendants’ watchlist has affected her travels 2015.1d. § 235. She
alleges shes always delayed and neearsarance before flyingd. 11 235236]; subjected to long,
humiliating searches dninterrogationsifl.  237]; and upon information and belief, has been
denied a credit card and bank loan due to the watctdist 239].

EachPlaintiff contends, pon information and belief, that his or her nomination to and
designation on #afederal terror watchlist was made basedlgalpon a hunch (formegponrace,
ethnicity,national origin, religious affiliation, gutby-association, or First Amendment protected
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activities). Id. 12, 150, 189, 214, 233, 246, 251, 2@ach further contends, upon information
and belief, that because he or she is included onfatieral terror watchlistDefendants
disseminated and are continuing to disseminate his or her designation as a “knownabecuspe
terrorist” to state and local authorities, foreign governments, corporationatepcontractors,
airlines, gun sellers, car dealershipadfinancial institutions, among other official and private
entities andndividuals. 1d. §1151,215, 234, 247, 257, 266, 27Each Plaintiff has filed a redress
request challenging his or her alleged placement on the watddli§y 147, 173197, 225, 240

In response to his redress inquiry, in 2018, after Defendants filed their motion tesgidmi
Kovacreceived confirmation fronthe DHS that heis on the No FlhList. With respect to the
redress inquiries ahe remaining four Plaintiffsgach receive a form letter fronthe DHS that
neither confirmed nor denied the existence of terrorist watchlist recoatisd&thim or her, &iled

to set forth any basis fdis or herinclusion on a watchlisand failed testate whether Defendants
had resolved # complaint at issueld. 11 113, 174-175, 198, 226, 241.

Plaintiffs allege they were never charged or convicted of a terrggkated offense
provided notice of the factual kesfor theirrespective placemesnbn the watchlist before ortaf
their listings, given a meaningful opportunity to contest their designabogjven notice of the
deprivation of their liberty interests or violation of their constitutional righds145-146, 187,
209, 242.

C. This Lawsuit

Plaintiffs have filed aive-count Complaint based on their alleged inclusion in the TSDB
and the alleged lack of an adequate process of rddradsallenging erroneous placement on the
“No Fly List” or “Screening List.” In Count I titled “Failure to Provide PodDeprivationNotice
and Hearing in Violation of the Fifth Amendment Right to Procedural Due Prod¢dasytiffs
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contend that theinllegedinclusion o the watchlistand the associated stigmatizing label of
“known or suspected terrorist,” without notice or a constinally adequate legal mechanism to
challenge the placemerndeprive them of their protected liberty interest in travefireg from
unreasonable burdenseedom from false stigmatization, and atiainder(the interest against
being singled out for punishment without trial), in violation of their constitutiondit rig
procedural due procestd. 11248-258.

In Count Il, titled “Deprivation of Protected Liberties in Violation of Fifth Amendment
Right b Substantive Due Proces®Jaintiffs contendthat theirallegedinclusion am the watchlist
and the associated stigmatizing label of “known or suspected terrorist,” unduly thedersame
liberty interests, as Defendants’ interference is not necesstngtier acompelling governmental
interest and has not been narrowly tailored to achieve that intémesiolation of their
constitutional right to substantive due procedss.ff 259270.

In Count Il titled “Unlawful Agency Action in Violation of th&dministrative Procedure
Act, 5 U.S.C. 88702, 706(APA),” Plaintiffs contend that Defendants’ actions detailed in the
Complaint “were and are arbitrary, capricious, an abuse of discretimm\ise not in accordance
with law, and contrary to constitutional rights, power, privilege, or immuaitg, should be set
aside as unlawful pursuant to 5 U.S.C. § 706."1 272.

In Count IV, titled “Violation of the Fifth Amendment to the Unitetht®s Constitution
(Equal Protection),” Plaintiffs contend that Defendants’ actions detailed @dhwlaint, “have
had a discriminatory effect upon and have disparately impacted Plaintiffs andsotliarly
situated American citizens who are Muslim Aiman travelers, and not travelers of other faiths,”

in violation of theirconstitutionakight to equal pragction Id. I 283.
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In Count V, titled “Violation of the United States Constitution (N2elegation),”
Plaintiffs contend that Defendants, implementing and disseminating the watchlist and in
providing an inadequate redress procedure, “have illegally acted beyondadktearity” in
violation of the non-delegation doctrin&d. § 293.

Plaintiffs seekhe following declaratory judgment amgunctive relief

1. A declaratory judgment that Defendants’ policies, practices, and
customs violate the Fifth Amendment to the United States Constitution
and the Administrative Procedure Act;

2. A declaratory judgment that Defendants’ policies, practices]
customs violate the nedelegtion doctrine ofthe United States
Constitution;

3. Aninjunction that:

a. requires Defendants to remedy the constitatiand statutory
violations identified above, including the removal of Plaintiffsriro
any watch lisor database that burdens or prevents them from flying
or entering the Unite&tates across the border; and,
b. requires Defendants to provide individuals designated on the
federal terror watch list with a legal mechanism that affords them
notice of the reasons and bases for thiEicemenbon the federal
terror watch list and a meaningful opportunity to contest their
continued inclusion othe federal terror watch list.

Id. at50. Plaintiffs alsoseek trial by juryattorney’s feesand costsld.

OnApril 13, 2018, Defendantsiovedto dismiss the Complaipursuant to Federal Rules
of Civil Procedure 12(b)(1) and 12(b)(6)n support, thg contendthat: (1) 49 U.S.C. § 46110
bars this action because it provides for “exclusive” jurisdiction in the coudpp#als to review
orders issued “in whole or in part” biphe TSA; (2) Mr. Kovac has failed to exhaust his

administratve remedies and his claims atiggrefore, not ripe for adjudication; a(®) Plaintiffs

have failed to state a claim upon which relief may be granted, and all claimghetesfiore, be
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dismissed under Federal Rules of Civil Procedure 12(bJd@jendants’ Motion to Dismiss has
been fully briefed and is ripe for adjudication. The court will address the partiesnents after
setting forththe applicable legal standards.
. Legal Standards

A. Rule 12(b)(1)- Lack of Subject Matter Jurisdiction

A federal court has subject mattpmrisdiction over civil cases drising under the
Constitution, laws, otreaties of the United Stateyf over civil cases in which the amount in
controversy exceeds $75,000, exclusive of interest and costs, and in which diveitizgmshp
exists letween the parties. 28 U.S.C. 88 1331, 1332deral courts are courts of limited
jurisdiction and must have statutory or constitugiopower to adjudicate a claimKokkonen v.
Guardian Life Ins. Cq.511 U.S. 375, 377 (1994) (citations omittedpme Buders Ass'n of
Miss., Inc. v. City of Madisgri43 F.3d 1006, 1010 (5th Cir. 199&bsent jurisdiction conferred
by statute or the Constitution, they lack the power to adjudicate claims abdismiss an action
if subject matter jurisdiction is lackin Id.; Stockman v. Federal Election Conim’138 F.3d 144,
151 (5th Cir. 1998) (citingyeldhoen v. United States Coast Guyas8 F.3d 222, 225 (5th Cir.
1994)). A federal court must presume that an action lies outside its limited jurisdiction,end th
burden of establishing that the court has subjectemjattisdiction to entertain an action rests with
the party asserting jurisdictiorKokkonen511 U.S. at 37{citations omitted).“[S]ubjectmatter
jurisdiction cannot be created by waiver or consehtdwery v. Allstate Ins. Cp243 F.3d 912,
919 (5th Cir. 2001).

In considering a Rule 12(b)(1) motion to dismiss for laic&ubject matter jurisdiction a*
court may evaluate (1) the complaint alone, (2) the complaint supplemented by undispisted fa
evidenced in the record, or (3) the complaint supplemented by undisputed facts plus the court
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resolution of disputed facts.Den Norske Stats Oljeselskap AsteereMac VQqf241 F.3d 420,
424 (5thCir. 2001) (citation omitted).Thus, unlike a Rule 12(b)(6) motion to dismiss for failure
to state a claim, the district court is entitled to consider disputed facts as wedlisisutied facts
in the record and maKendings of fact relagd to the jurisdictional issueClark v. Tarrant Cnty;.
798 F.2d 736, 741 (5th Cir. 1986)All factual allegations of the complaint, hewer, must be
accepted as trudden Norske Stats Oljeselskap, 241 F.3d at 424.

B. Rule 12(b)(6)- Failure to State a Claim

To defeat a motion to dismiss filed pursuant to Rule 12(b)(6) of the Federal Rulgd of C
Procedure, a plaintiff must pleagfiough facts to state a claim to relieat is plausible on its
face.” Bell Atlantic Corp.v. Twombly 550 U.S. 544, 570 (2007Reliable Consultants, Inc. v.
Earle, 517 F.3d 738, 742 (5th Cir. 200&uidry v. American Pub. Life Ins. C&12 F.3d 177,
180 (5th Cir. 2007) A claim meets the plausibility teswhen the plaintiff pleads factuabntent
that allows the court to draw the reasonable inference that the defendsleifoli the misconduct
alleged. The plausibility standard is not akin to a ‘probability requiremauitjt asks for more
than a sheer possibility that a defendaad hcted unlawfull” Ashcroft v. Igbal556 U.S. 662,
678 (2009)(internal citations omitted).While a complaint need not contain detailed factual
allegations, it must set forthmore than labels and conclusions, and a formulaic recitation of the
elements of a cause ofction will not do.” Twombly 550 US. at 555 (citation omitted)The
“[flactual allegations of [a complaint] must be enough to raise a right to tetieédhe speculative
level . . . on the assumption that all the allegations in ahgptaint are truéeven if doubtful in
fact).” 1d. (quotation marks, citations, and footnote omitt&ilhen the allegations of the pleading
do not allow the court to infer more than the mere possibility of wrongdoing, they fallaghor
showing that th@leader is entidd to relief. Igbal, 556 U.S. at 679.
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In reviewing a Rule 12(b)(6) motion, the court must accept allpledded facts in the
complaint as true and view them in the light most favorable to the plaibfinier v. State Farm
Mutual Auto. Ins. Ca.509 F.3d 673, 675 (5th Cir. 200 Martin K. Eby Constr. Co. v. Dallas
Area Rapid Transjt369 F.3d 464, 467 (5th Cir. 2008gaker v. Putngl75 F.3d 190, 196 (5th Cir.
1996). In ruling on such a motion, the court cannot look beyondoteadings. Id.; Spivey v.
Robertson 197 F.3d 772, 774 (5th Cir. 1999 he pleadings include the cphaint ard any
documents attached to i€ollins v. Morgan Stanley Dean Witi&24 F.3d 496, 498-99 (5th Cir.
2000). Likewise, “[d]Jocuments that a defendant attaches to a motion to dismiss are considered
part of the pleadings if theyareferred to in the plaintiff's complaint @rare central to [the
plaintiff's] claims.” Id. (quotingVenture Assocs. Corp. v. Zenith Data Sys. C&®7 F.2d 429,

431 (7th Cir. 1993)).In this regard, a document that is part of the recorchbuteferred to in a
plaintiff s complaint and not attached to a motion to dismiss may not be considered by the court
in ruling on a 12(b)(6) motionGines v. D.R. Horton, Inc699 F.3d 812, 820 & n.9 (5@ir. 2012)
(citation omitted).Furthe, it is wellestablished and €learly proper in deciding a 12(b)(6) motion

[that a court may] take judicial nog of matters of public record.”Funk v. Stryker Corp63L

F.3d 777, 783 (5th Cir. 2011yuotingNorris v. Hearst Trust500 F.3d 454, 461 n.9 (5th Cir.
2007) (citingCinel v. Connick15 F.3d 1338, 1343 n.6 (5th Cir. 1994)).

The ultimate question in a Rule 12(b)(6) motion is whether the complaint states a valid
claim whenit is viewed in the light most favorable to the plaintifGreat Plains Trust Co. v.
Morgan Stanley Dean WitteB13F.3d 305, 312 (5th Cir. 2002)hile well-pleaded facts of a
complaint are to be accepted mget legal conclusions are not “entitled to the assumptitmitbi.”

Igbal, 556 U.S. at 679 (citation omitted)Further, a court is not to strain to find inferences
favorable to the plaintiff and is not to accept conclusory allegations, unwarrantedioiesiuor
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legal conclusionsR2 Invs. LDC v. Phillips401 F.3d 638, 642 (5th Cir. 2005) (citations omitted).
The courtdoes not evaluate the plaintiff's likelihood of success; instead, it only determines
whether the plaintiff has pldad a legally cognizable claimUnited Sates ex rel. Riley v. St.
Luke’s Episcopal Hosp.355 F.3d 370, 376 (5th Cir. 2004%tated another way, when a court
deals witha Rule 12(b)(6) motion, its task is to test the sufficiency of the allegationsmedtia

the pleadings to determine whether theyadequateenough to state a claim ap which relief

can be grantedMann v. Adams Realty C&56 F.2d 288, 293 (5th Cir. 197Dpe v. Hillsboro
Indep. Sch. Dist81 F.3d 1395, 1401 (5th Cir. 19963y’d on other groundsl13 F.3d 1412 (5th
Cir. 1997)(en banc). Accordingly, denial of a 12(b)(6) motion has no bearing on whether a
plaintiff ultimately establishes the necessary proof to prevail on a claim ithatamds a 12(b)(6)
challengeAdams 556 F.2d at 293.

I1I. Analysis

A. Defendants’Challenge to the Court'sSubject Matter Jurisdiction

As a threshold matteDefendantsargue that this court lacks subject matter jurisdictoon
consider Plaintiffs’ challenges to the adequactheDHS TRIPunder 49 U.S.C. § 4611@hich
grants exclusive jurisdiction to the federal courts of appeals to reviewrithers” of a number of
federal agencies, includinge TSA. SeeDefs.’Mot. to Dismiss 67 (Doc. 8) Defendants further
contend that the court also lacks jurisdictiover Plaintiffs’ claims challengingheir alleged
placement in the TSDB, aalf claims inescapably intertwined with orders that fall within Section
46110 are subject to the statute’s channeling effect, including claims againdoiT 8&ged
placement inthe TSDB.” Id. a 7 (original emphasis)Plaintiffs counter that their claims fall
outside the scope skction 46110 becausgbkeyarenot merely challenging the adequacytioé

DHS TRIP redress procedures but ase challengingheir mntinuedplacement on the watlist,
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a placement made ltlye TSC, which is not one of the agencies enumerated in section 4BIk10.
Resp.24 (Doc. 9) According toPlaintiffs, becausdheir continuedolacement on the watchlist
requires scrutiny of both the TSA’s atite TSC’s actions, section 46110 does not deprive this
court of jurisdiction, as it only provides for exclusive appellate jurisdiction &f difers. Id.

Whether a district court hastgact mattejurisdiction to hear Plaintiffs’ challenges to the
DHS TRIP redress procedurasd inclusion in the TSDB anissue of first impression in the Fifth
Circuit. The court begins with the language of the statute.

Title 49 U.S.C. 846110(a) of the Federal Aviation Act vests the courts of appeals with
jurisdictionto review the orders of certain federal agendieduding the TSA. Section46110
provides:

[A] person disclosing a substantial interest in an order issued [Bettretary of

Transportation (or the Under Secretary of Transportation for Securhiy@apect

to security duties and powers designated to be carried out by the Under $ecretar

or the Administrator of the Federal Aviation Administration with respectitiian

duties and powers designated to be carried out by the Administrator) in whole or in

part under this part, part B, or subsection (I) or (s) of sedtighmay apply for

review of the order by filing a petition for review in the United States Court of

Appeals for the District of Columbia Circuit or in the court of appeals of thetnit

States for the circuit in which the person resides or has its principal place of

business.

49 U.S.C. § 46110(a)Although the Under Secretary of Transportation farusi¢y was the head

of the TSA when it wagreated in 2001 as part of the Department of Transportéti@fSA and

its “functions, personnel, assets, and liabilitie®re movedo the DHS in 2002. See6 U.S.C. §
203(2)) Section 46110(c) provides, ielevant part, that the courts of appeals have “exclusive
jurisdiction to affirm, amend, modify, or set aside any part of the []SAder.” Id. 8 46110(c).

“Specific grants of jurisdiction to the courts of appeals override general gifgutssdiction to

the district courts.’Ligon v. Lahood614 F.3d 150, 154 (5th Cir. 2010) (citation omitted). Further,
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“[w]here Congress has provided for review jurisdiction in the courts of appeals,gtiasdhere
is exclusive.”Id. at 15455 (citation omitted) (collecting caseshn addition, “a plaintiff may not
circumvent the exclusive jurisdiction of the court of appeals by collatesdthcking an
administrative order in a federal district courtd. at 155 (citation omitie).

With section 46110, Congress arguably sought to limit the jurisdiction of the disitidis
by channeling review of a TSA final ordar the courts of appeals The Supreme Coutias
recognized that the scope of exclugiwésdiction provisions sth assection 46110 should include
action by district courts that would enjoin the outcome of the relevant agency’s @ttgrof
Tacoma v. Taxpayers of Tacom3®7 U.S. 320 (1958)in City of Tacomathe statutory provision
at issue was section 313(b) of the Federal Power Act, which vested in the courts ¢ appea
exclusive jurisdiction for judicial review of orders of the Federal Power Ceagiaom. Id. at 335.
The Court ruled that this provision

necessarily precluded de novo litigation between thagsaof all issues inhering

in the controversy, and all other modes of judicial review. Hence, upon judicial

review of the Commission’s order, all objections to the order, to the license it

directsto beissued, and to the legal competence of the licensee to execute its terms,

must be made in the Court of Appeals or not at all.
Id. at 33 (footnote omitted). Later decisions of the Supreme Court have reiteratedcthaivex
jurisdiction provisions bar litigants form “requesting the District Court to enjdiorathat is the
outcome of the agency’s ord¢tr FCC v. ITT World Communications, Ind66 U.S. 463, 468
(1984), but not claims that are “wholly collateral to a s&asureview provisionsind outside the
agency’s expertise Thunder Basin Coal Co. v. RejcB10 U.S. 200, 212 (1994)nternal
guotation marks and citation omitted).

In considering the application of section 4614Qhis casethe court must focusn the

nature of Plaintiffs’ allegations As previously summarized by the court, Plaintéisert five
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cause®f action against sibDefendants.Plaintiffs’ allegations and causes of actiboywevercan
be divided into two groups First, Plaintiffschallenge the adequacy oédressprocedures
established to contest inclusion in th®DB, contending that the procedures are unconstitutional
andalsounlawful under the APA. Second, Plaintiffs challenge their alleged placem&mné’ No
Fly List” and “Screening List, arguing thattheir continued inclusion orthese listsis
unconstitutional andlsounlawful under the APA. The court considers Defendants’ jurisdictional
challenges in the context of these two categories of claims asserted by Blaithié Complaint
1. Plaintiffs’ Challenges to the Adequacy othe DHS TRIP

In opposition to Defendaritgirisdictional challengeRlaintiffs contend that section 46110
does not deprive this court of jurisdiction over their clatimallenging the adequacy of the redress
procedures under the DHS TRIP. In suppBlaintiffs relyprimarily on an unpublished Fourth
Circuit decision in which the court held that an action seeking removal from the NasFand
challenging the adequpa®f redress procedures was properly before the district couahyas
remedy would involve botthe TSA andthe TSC, and the circuit court’s authoriiyder section
461100nly extended tthe TSA’s orders See Mohamed v. Holde¥o. 111924, 2013 U.SApp.
LEXIS 26340, at *56 (4th Cir. May 28, 2013) [W]e do not fairly discern from either grant of
authority a congressional intent to remove such claims from review ofdtietdcourt.”). The
D.C. Circuitand Ninth Circuithave similarly held that the district court has jurisdiction in such
cases.See Ege v. United States Disgf Homeland Sec784 F.3d 791, 796 (D.C. Cir. 201&hptif

v. Holder, 686 F.3d 1122, 1128-29 (9th Cir. 2022)\s reasoned btheD.C. Circuit inEge

®In Latif v. Holde, involving similar challenges by United States citizens to their placeomethe No Fly
List as well as to the redress proceduneder the DHS TRIRhe Ninth Circuit reversed the district court’s
ruling that plaintiffs’ challenges were within the axsilve jurisdiction of the court of appeals under 49
U.S.C. 8 46110, holding instead that “district courts have original jurisdicer travelers’ substantive

Memorandum Opinion and Order — Page 20



Because “TSE&-not TSA—actually reviews the classified intelligence information

about the travelers dndecides whether to remove ithdrom the List” and

“established the policies governing that stage of the redress procesgréew/éhat

[the court of appeals] caat, on section 46110 review, provide relief to an

individual included on the No Fly List or in the TSO® “simply amending,

modifying, or setting aside TSA’s orders by directing TSA to conduct further

proceedings.”
Ege 784 F.3d at 7996 (quotingLatif, 686 F.3d at 11289) (internal citations omitted)More
recently, elying on the reasoning iBge andLatif, a federal district courin Minnesota anc
federal district court ivirginia have similarly held thagection 46110 does not deprive the district
courtof jurisdiction to consider challenges to the redress process relating tovaduatis alleged
inclusion on the watchlistSee Wilwal v. Nielser846F. Supp. 3d 1290, 1304 (D. Minn. 2018);
Elhady v. Piehota303 F. Supp. 3d 453, 461-62 (E.D. Va. 2017

In support of their positiorthat section 46110 deprives this court of subject matter

jurisdiction over Plaintiffs’challenges to the adequacy of the DHS TRIP redress process,

Defendants rely oMokdad v. Lynch804 F.3d 807 (6th Cir. 20155eeDefs.” Mot. to Dismiss 6

challenges to inclusion on the [No Fly] List,” as well as “originabgliction over Plaintif’ claim that the
Government failed to afford them an adequate opportunity to contest theiemtpipatusion on the [No
Fly] List.” Latif v. Holder 686 F.3d 1122, 1130 (9th Cir. 2012). On remand, the parties filed cross
motions for partial summarygigmenton the paintiffs’ challenges. The district court grantbe plaintiffs’
motion and held that, for purposes of their due process dlaéplaintiffs had a constitutionally protected
liberty interest in traveling internationally by air, and in tlejyutations, and also found tiia¢ DHS TRIP
procedures violated due process. In respdhseGovenment informed the court thatvtas revisng its
DHS TRIP procedureto address the constitutional deficiencies noted by the emaitfiled a notice
describing therevisedprocedures. Ultimately, the district court concluded that the revisedqumes
satisfied procgural due process in prinég granted summary judgment in the Government’s favothe
plaintiffs’ claims challenging the adequacy of the redress procedures, andsegineir challenges to
placement on the No Fly List for lack of jurisdiction, reasoning that utiterrevised BIS TRIP
procedures, only the TSA administrator had ultimate authority to remove arlBHSapplicant from the
No Fly List. See Latif v. LynghiNo. 310cv-750BR, 2017 WL 1434648, at *6 (D. Or. Apr. 21, 2017),
appealdocketedsub nomKariye v. Session®No. 17-35634 (9th Cir. Aug. 8, 2017). As previously noted,
the revised redress procedures considered by the district court on remeaiif--at the summary
judgment stage of the proceedingare not before this court at the motimrdismiss stageSee supraote

4.

Memorandum Opinion and Order —Page 21



(Doc. 8). InMokdad the Sixth Circuit concluded that a procedutadllenge to the DHS TRIP
redress procesamount[ed]to a challenge to a TSA order[,]” and that, thereftre TSA was “a
required party to [the plaintiff's] ligation about the adequacy of the redress procedutdsdt
811-12.Because the plaintiff had failed to incluithe TSA as a defendant to the lawsulte court
dismissed without prejudice hitaims challenging the adequacy of the redress procedablio
the Sixth Circuitdeclined to opine . . . whether 8 46110 would deprive the district court of subject
matter jurisdiction over Mokdad’s claims challenging the adequacy of the reoiessss,
including any broad constitutional claims, if he wergléoa new suit naming TSA as a defendant.”
Id. at 812. In this case, by contrast, Plaintiffs have incltide@dSA as a Defendant. The concerns
expressed by the Sixth Circuit Mokdadare, therefore, not present in this case.addition
contrary to Defendants’ argumentthing about the Sixth Circuit's decisionMokdadcompels
this court to conclude that section 46110 deprives it of jurisdiction over Plaintléshs
challenging the adequacy of thélS TRIPredress process, as tha&tSiCircuit expressly declined
to opine on the jurisdictional question.

In light of theforegoing, ad having carefully considered the decisions of the Fourth Circuit
in Mohamedthe Ninth Circuitin Latif, theD.C. Circuitin Ege andthe federalistrict cours in
Wilwal andElhady; the court finds the reasoning in $leecases persuasive and similadycludes
that section 46110 does not bar its consideration of Plaintiffs’ challenge to the @deftize
redress procesunder the circumstances this case, in which Plaintiffs are also raisimgad
constitutional challenges to thewntinuednclusion in the TSDB The court, therefore, will deny
Defendants’ Rule 12(b)(1) motion to dismiaintiffs’ Complaint insofar aBlaintiffs’ challenges

relateto the adequacy of the redress procedures uhd®HS TRIP.

Memorandum Opinion and Order — Page 22



2. Plaintiffs’ Challenges to Placement on the Watchlist

As previously stated, Defendants also cordethat the court lacks jurisdictioover
Plaintiffs’ challenges to their inclusion on the watchlest “all claims inescapably intertwined
with orders that fall within the Section 46110 are subject to the statute’s chanriédicly e
including claims against TSC for alleged placement in the TS[E&eDefs.” Mot. to Dismiss 7
(Doc. 8). For the reasons that follow, the court rejects Defendants’ argument.

The purpose of the inescapaidertwinement doctrine is to prevent a plaintiff from
“circumvent[ing] the exclusive jurisdiction of theourt of appeals by collaterally attacking an
administrative order in a federal district court’igon, 614 F.3dat 155 (citation omitted§. A
claim is inescapably intertwined under section 46110 if it alleges that the plaedifihyured by
an agency order and that the court of appeals has authority to hear the claim onvignweabfre
the agency orderSee generallZity of Tacoma357 U.Sat 336.

First, Defendants’ reliance on the doctrine of inescapable intertwinesnpréadicated on
the court’s acceptance of their primary jurisdictional argument, namelyseébion 46110 bars
the district court from hearing Plaintiffs’ challendeshe adequacy of the redress procedure. The
courthas rejecte@efendants’ primary argumeahd, accordingly, need not redableir contingent
argument that the doctrine of inescapable intertwinement also channetgf®laimallenges to

their inclusia in the TSDB to the courts of appeals.

¢ The court recognizes that the Fifth Circuit gives “expansive construction” to tme“teder” in section
46110, requiring only an agency decision that “imposes an obligation, dengs, arifixes some legal
relationship.”Ligon v. LaHood 614 F.3d 150, 154 (5th Cir. 2010) (citation omite@his, however, does
not alter the court’'s analysis, as Plaintiffs are not contesting that the redresdype results in a TSA
order.
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Second.even were the court to consider Defendants’ argument, the court notes that i
Mokdad discussed above, the Sixth Circuit rejected a nearly identical argantestated

[W]e decline to accept the governmtis invitation to expand the inescapable

intertwinement doctrine so as to find Mokdad’s claim against the TSC is pulled

within the ambit of the exclusiveeview statute that applies to the TSA. Doing so

not only would be inconsistent with existing law but also would run the risk of

inadvertently expanding the number and range of agency orders that might fall

under exclusivgurisdiction provisions that Congress did not intend to sweep so
broadly.

Mokdad 804 F.3d at 815. Am Mokdad Defendants, in effect, are urging the court to find that
“a direct challenge to one agency’s order is inescapably intertwined with aagémey’s order
that Plaintiffs’ challenge to TSC’s orders placing them on the No Fly LigteoBelectee List are
inescapably intertwined with both TSA’s orders denying them boarding and T&4&s
governing the redress procestl! at 814. The court agrees with the Sixth Circuit that “this would
be an unprecedented departure from the doctrine of inescapabieiimement[.]”1d.” In sum,
the considerations undergirding the doctrine of “inescapable intertwinementédhthe Fifth
Circuit to apply it inLigonare not at play here

For these reasonshe courtwill deny Defendants’ Rule 12(b)(1) motion tismiss

Plaintiffs’ Complaintfor lack of subject matter jurisdiction

7 Certain district courts have reached the opposite concidsom the Sixth Circuit iMokdadand held

that a plaintiff's challege to the TSC's orders placing him or her on the Nd_t or the Selectee List is
inescapably intertwined witthe TSA'’s orders governing the redress process, thereby depriving thet distric
court of subject matter jurisdiction under section 4618&e, e.g., Scherfen v. United States Dep't of
Homeland Se¢ 2010 WL 456784, at *11 (M.D. Pa. 201@Green v Transportaibn Sec. Admin.351 F.
Suop. 2d 1119, 11228 (W.D. Wash. 2005)The court, however, is persuaded by the Sixth Circuit's
reasoning inMokdad, and declines to follow the district court opinions inScherfen and Green, both
decided many years prior to the &th Circuit’'s decision in Mokdad.

Memorandum Opinion and Order — Page 24



B. Ripeness and Exhaustion of Administrative RemediesMr. Kovac’s Claims

Defendants argutatbefore bringing this action challenging his placement on the “No Fly
List” and the inadequacy of the redress procedures, Mr. Kovac should be required to“éxdaust
congressionally mandated administrative redress proeeskuntil that time “his challenge to
his alleged placement on the No Fly List is prematurBéfs.” Mot. to Dismiss 8Doc. 8)
Plaintiffs counter that there are no regulations regarthieddHS TRIP that mandate exhaustion
and that “there is nothing ‘hypothetical’ aboMr[ Kovac’s] claims.” PIs.” Resp 24 (Doc. 9).
Plaintiffs further assert thaMr. Kovac filed for redress througthe DHS TRIP andhat, after
Defendants filed their motion to dismiss, he received confirmation thabinetie” No Fly List”
Id. Deferdants confirm in their reply brief that Mr. Kovac submitted a redress inquilmg @HS
TRIP and has been notified that his name appears on the “No Fly BeeReply 3 (Doc. 10).
Under these facts, and for the reasons that follow, the court concludes that Mr skabaizaes are
ripe for adjudication and that no further exhaustion of administrative remedigsliiece

Article 11l of the Constitution confines the federal courts to adjating actual “cases” and
“controversies.” U.S. Const. art. lll, 8§ 2n an attempto give meaning to Article 11§ “case or
controversy requirement,” the courts have developed a series of principles tgretiecbility
doctrines.” United Transp. Union v. Foste205 F.3d 851, 857 (5th Cir. 2000). @such doctrine
is ripeness.The“[r]ipeness doctrine ‘is drawn both from Article Il limitations on judicial power
and from prudential reasons for refusing to exercise jurisdictiddgtilent Life Church v. City of
Holly Springs 697 F.3d 279, 286 (5th Cir. 2012) (quotiRgno v. Catholic Soc. Servs., [rfs09
U.S. 43, 58 n.18 (1993)BtoltNielsen S.A. v. AnimalFeeds Int’l Corp59 U.S. 662, 670 n.2
(2010) (“Ripeness reflects constitutional considerations that implicate Altidimnitations on
judicial power, as well as prudential reasons for refusing to exercisdigtioa.” (internal
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guotation marks omitted)).The ripeness doctrine prevents the cguithrough avoidance of
premature adjudication, from entangling themselves in abstract disagreeuwsgradrainistrative
policies,” while also protecting “agencies from judicial interference until dmirgstrative
decision has been formalizeahd its effects felt in a concrete way by the challenging pdrties
Abbott Labs. v. GardneB87 U.S. 136, 1489 (1967),0overruled on other grounds, Califano v.
Sanders430 U.S. 99 (1977)A case is ripe for adjudication if all remaining questions are legal
and further factual development is unnecess&tgw Orleans Pub. Serv., Inc. v. Council of the
City of New Orleans833 F.2d 583, 587 (5th Cir. 1987). A claim is not ripe if it “rests upon
contingent future events that may not occur as anticipated, or indeed may not occurTaxak

v. United Statess23 U.S. 296, 300 (1998) (internal punctuation and citations omitted). Two key
considerations exist for courts evaluating the ripeness of an action: ftessfibf the issues for
judicial decision and the hardship to the parties of withholding court considerdiden.'Orleans
Pub. Sery.833 F.2d at 586 (quotingpbbott Labs.387 U.S. at 149)Finally, “[R]ipeness may be
used to express the exhaustion principle that administrative remedies shouleldbleetdre
running to the courts.”13B The Late Charles A. Wright, et al., Federal Practiderécedure 8
3532.6 (3d ed. 2008).

Defendants appear to be using the doctrine of ripeness in this case to “ekpress t
exhaustion principle that administrative remedies should be tried before rumitiegcburts.”ld.
“Where Congress specifically mandates, exhaustion is requikécCarthy v. Madigan503 U.S.

140, 144 (1992)superseded by statute on other grounds, as recogmzgooth v. Churner532

U.S. 731, 740 (2001).Whenexhaustion is not congressionally mandated, on the other hand,
“sound judicial discretion” generally governgd. A federal court cannot require a plaintiff to
exhaust administrative remedies before seeking judicial review of a finrayagetion under the
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APA when neither the relevant dtae nor an agency rule imposes such a requirenizautby v.
Cisneros 509 U.S. 13715354 (1993). For norAPA claims, “federal courts must balance the
interest of the individual in retaining prompt access to a federal judicial forgemsa
countervailing institutional interests favoring exhaust McCarthy, 503 U.S. at 146Requiring
administrative exhaustion allows the agency to “correct its own mistakes widltrésprograms
it administers before it is haled into federal court” &wetps to aval piecemeal appealdd. at
145-46.

In balancing these conflicting considerations, th&hFCircuit has recognized that
exhaustion should not be requirectartainlimited circumstances, including situations in which:

(1) theunexhausted administrative remedy would be plainly inadequate, (2) the

claimant has made a constitutional challenge that would remain standing after

exhaustion of the administrative remedy, (3) the adequacy of the administrative
remedy is essentially coextsive with the merits of the claim (e.g., the claimant
contends that the administrative process itself is unlawful), and (4) exiraoéti
administrative remedies would be futile because the administrative agency will
clearly reject the claim.
Dawson Farms, LLC v. Farm Serv. Agens94 F.3d 592, 606 (5th Cir. 200(GuotingTaylor v.
United States Treasury D&pl127 F.3d 470, 477 (5th Cit997). In addition, exhaustion may be
excused when (5) irreparable injury will result absent immediate judeigw. Id. (citation
omitted).

Thecourt concludes that it would be inappropriate to require exhaustion in thisFGeste.
contrary to Defendants’ assertion, Congress has not mandated exhaustion ofShERIM
process, and there are no regulations regatti@®HS TRIP that mandate exhaustioBee49
U.S.C. 88 44903(j)(2) & 44926(a) (directitigeDHS to create a redress program without requiring
that travelers take advantage of ifjhe court could notthereforeunder the holding iarby v.

Cisneros supra requireMr. Kovac to exhaust the DHS TRIP process before proceeding with his
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APA appeal in Count Il To require exhaustion with respect to Mr. Kogaother claimsvould,
therefore only bifurcate substantially relatedaims and createotavoid, piecemeal litigation.

In addition,the DHS TRIPprocessvould not provideMr. Kovac with an opportunity to
presenfor consideratiois constitutional claimsThe DHS TRIP processldresses only whether
a traveler who has submitted an inquiryimsfact, the individual listed in the TSDB, and if so,
whether there is sufficiemhformation to support the listingConsequentlyat theconclusionof
the DHS TRIP process, even were the TSC to voluntarily remove Mr. Kimrat¢he No Fly List,
theunderlying constitutional infirmitiese allegeshatallowed his name to be included on the list
and distributed to airlines would reman place, unreviewed and with no assuranceshatould
not suffer the same alleged injury in the future.

Also weighingagainstrequiring furtherexhaustion in this caseliér. Kovac’sinterest in a
prompt adjudication of his claims, first filesve one year ago, coupled withe lack of any
informationpertaining to how long the process of further exhaustion would @keCoit Indep.
Joint Venture v. Feeral Sav. & Loan Ins. Corp.489 U.S. 561, 5887 (1989) (holding that
available administrate remedy was inadequate, atiterefore declining to require exhaustion,
when administrative agency was not requiredetoder a decision within a reasonable time limit).

Moreover,the court has naeason to believe that the DHS TRIP process would create a
factual record more helpful than the one that already exmtshe purposes of Mr. Kovac’'s
constitutional claims, given the limited scope of the issues addresshd DHS TRIP. As
previously stated, Defendarasknowledge that Mr. Kovac was informed he was on the “No Fly
List” after Defendants filed their motion to dismisSeeReply 3 (Doc. 10).

Finally, Defendantsreliance onShearson v. Holde725 F.3d 588, 594 (6th Cir. 2018
misplaced. SeeDefs.” Mot. to Dismiss9 (Doc. 8). InShearsonthe Sixth Circuit, while
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recognizing that exhaustion is not mandatory in this context, affirmed adgitrt’'s decision
requiring a plaintiff challenging the adequacy of the redress prograxhaos ler administrative
remedies.The court explained:

While there are deficiencies in the Redress Program process, we agree with
the district court that Shearson should be required to exhaust her administrative
procedures by submitting a traveler inquiry form through the Redress Program
before she can proceed with this case. There is very little guidance in any Circu
considering administrative exhaustion as it pertains to the Redress Pragtam a
there is no case law in this Circuit. However, when considering the purposes of the
exhaustion doctrine, making Shearson submit a Traveler Redress inquiry is
reasonable to promote judicial efficiency and allow the agencies involved an
opportunity to resolve problems with their procedures.

Shearson725 F.3cat594. Here,in contrast to the plaintiff iIshearsonDefendantgoncede that
Mr. Kovac submitted a redress inquiryttee DHS TRIP andin their reply,confirm that hehas
been notified of his “No Fly List” statusSeeReply 3 (Doc. 10).

Under these circumstances, the court rejastsintenabl®efendants’ position that Mr.
Kovacs claims are not ripe and that imeist further exhaust administrative remedies before he can
proceed in this courtNo order or remedy would necessarily result from further aidirétive
processlin addition, in cases relied upon by Defendathisplaintiffs had not even sought redress
through DHS TRIP. Here, Mr. Kovac has not only filed a redress inquiry, but he hdmaiso
notified that he is on the No Fly List. Therefore, the coaricludes Mr. Kovac’s claims are ripe
anddeclines to prevent review bfs claims by creating an exhaustion requiraeimghen none has
been statutorily mandated.

C. Claims Against Defendant CBP

Defendants move to dismiss all claims agathst CBP. In support, they arguthat

Plaintiffs fail to allege any wrongful acts liizge CBP and do not seek a remedy with respetido
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CBP. Defs.” Mot. to Dismiss gDoc. 8). In theirresponsePRlaintiffs do notaddresslismissal of
the CBP.

When a party fails to pursue a claim or defense beyond the party’s initial cotnihia
claim is deemed abandoned or waiv&tack v. Panola Sch. Dis#61 F.3d 584, 588 n.1 (5th Cir.
2006) (plaintiff abandoned claim when she failed to defend claim in response to motion to
dismiss);see als&eenan v. Tejed290 F.3d 252, 262 (5th Cir. 2002) (noting that “an issue raised
in the complaint but ignored at summary judgment may be deemed waived[]”) (citaibed).

As Plantiffs havefailed to pursug¢hese claimsthe court concludes th#iey haveabandoned or
waivedtheir claims againghe CBP. Acordingly,based on Plaintiffs’ abandonment or waigér

their claims againghe CBP, the counwill grant Defendantd¥otion toDismiss all claims against
Defendant CBPand these claims will be dismissed with prejudice

D. Plaintiffs’ Constitutional and APA Claims

Defendants move to dismiss Counts | through V of the Complaint on humerous grounds
some of which overlap. Withespect to Plaintiffs’ substantivdue processlaims (Count II),
Defendants’ overriding argument is thletourt should dismisthese claim&ecausélaintiffs’
inclusion in theTSDB has not deprived them of any “fundamental right” as required to isstabl
a substantive duerocess violation. In particular, Defendants contéatinclusion on the No Fly
List (in the case of Mr. Kovac) or Screening L(ist the case of the remaining four Plaintiftk)es
not result in a burden sufficient to maintain a substantivepdoeess claim.Defendants make
similar arguments in support of their motion to disni&antiffs’ procedural due process clam
(Count 1), contenkhg that Plaintiffs have not alleged a sufficient deprivation of any liberty irtgeres
and that, even if they hae, the DHS TRIP redress procedures are constitutionally adequate.
Defendants move to dismiss PlaintifSPA claims(Count Ill) on similar grounds, arguing that
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their APA claims are largely coextensive with their constitutional claants therefore fail for
the same reason®efendantdurther contend thallaintiffs cannot separately demonstrate that
the DHS TRIPredressprocess is arbitrary or capricious in violation of the ARA.support of
their motion to dismiss Plaintiffs’ equal protection claif@sunt V), Defendants contend that the
watchlist criteria are facially neutral and Plaintiffs’ allegations of defgampacare conclusory,
formulaic, and insufficient tstate a clainfor a violation of their rights to equal ptection
Finally, in support of their motion to dismiss Plaintiffs’ claims that the watchlisttitoies an
unconstitutional delegation of legislative powewiolation of thenon-delegation doctrinéCount
V), Defendantargue that Plaintiffs fail tgtate a clainbecauseconsideration of the applicable
statutegeveals thaCongress has provided “intelligible principles” both as to the ghal§SA
should seek to achieve and also how it should go about achieving them.

In the interest of claritgnd to minimize redundancies, the couiit first addres#$laintiffs’
substantive due process claims (Count 49, many ofDefendants’ argumentsndergird and
overlap with those made in supporidigmissng Plaintiffs’ procedural due process claims (Gbu
).

1. Plaintiffs’ SubstantiveDue Process Claima (Count 11)

In Count Il, titled “Deprivation of Protected Liberties in Violation of Fifth Amdenent
Right to Substantive Due Process,” Plaintiffs contend that their inclusion on ttidistand the
associated stigmatizing label of “known or suspected terrorist,” unduly butidein liberty
interests in travel, freedom from false stigmatization, and nonattain@enipl. 1 260.Plaintiffs
furtherallege thaDefendants’ interference is not necessary to further a compelling govéahmen
interest and has not been mavly tailored to achieve that interest, in violation of their
constitutional right to substantive due procedd. 11 259270. Plaintiffs also contend that
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Defendants’ actions are arbitrary and capricious, lack even a rational rélgditmany legitmate
government interesand haveunduly deprived them of their constitutional rights. The court first
addresses Plaintiffs’ contention that Defendants’ actions have unduly burdenddhh®rtrave]
sometimes referred to in the pleadings as thgit to movement, in violation of the substantive
due process clause.

a. Right to Travel

Plaintiffs allege that, by maintaining them on the No IEbt (in the case of Mr. Kovac)
and Selectee Listin the case oMessrs. Sbyti, Aljlameand Allababidi,and Ms. Warsame,
sometimes collectively, the “Screening List PlaintiffdDefendants have placed an undue burden
on their fundamental righio travel® Defendants contend thBtaintiffs have failed to allegan
undue burden on a fundamental rightl any substantive due process challenge based on the right
to travel or to movement must, therefore, be dismisdear the reasons that follow, the court
rejects Defendants’ argument with respect to Mr. Kovac, who is on the NdsElyut agrees
with theirargument with respect to the Screening List Plaintiffs.

The Due Process Clause of the Fifth Amendment guarantees that “[n]o perste shall
deprived of life, liberty, or property, without due process of law.” U.S. CongndnY. Unlike
procedural due process, substantive due process “protects individual liberty agdmist ce
government actions regardless of the fairness of the procedures used to imfiilementollins
v. City of Harker Heights503 U.S. 115, 125 (1992) (citation and internal quotation marks

omitted). It “provides heightened protection against government interfemgiticecertain

8 Plaintiffs raise an aapplied substantive due process challenge and also a facial substantive dsg proc
challenge, contending that “there are no circumstances where their placentenplacement of others
similarly situated on the federal terror watch list is harrowly tailoredhaese any compelling government
interest.” Compl. 1 269.
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fundamental rights and liberty interests,” which are held to a moreimxatandard of strict
scuutiny. Washington v. Glucksber®21 U.S. 702, 719 (1997):The conceptual essence of
‘substantivé due process is the notion that the Due Process CGlansaddition to setting
procedural minima for deprivations of life, liberty, or propertyars outrigh*certain government
actions regardless of the fairness of the procedures used to implemetfit BBemnan v. Stewart
834 F.2d 1248, 1255 (5th Cir. 1988) (quotidaniels v. Williams474 U.S. 327, 33(1986)). One
form of “substantive” due processtige substantive protections in the Bill of Rights that have been
“incorporated” into the Fourteenth Amendment to limit the power of the stdssMcDonald v.
City of Chicago, Ill, 561 U.S. 742, 79(2010)(Scalia J., concurring).In addition,“[a] liberty
interest may arise from the Constitution itself, by reason of guasairggdicit in the word
‘liberty,” or it may arise from an expectation or interest created by state laws or pgolicies.
Wilkinson v. Austin545 U.S. 209, 2212005) (internal citations omitted). Historically, the
Glucksberganalysis has applied to the determination of whether a right is fundam@&tniad.
analysis requires “a careful description of the asserted fundamental litierests,” which must
be “objectively, deeplyooted in this Nation’s history and tradition, and implicit in the concept of
ordered liberty, such that neither liberty nor justice would exist if thege veacrificed.”
Glucksberg521 U.S. at 720-21.

Plaintiffs’ substantive due process claim therefore depends, in part, on wtiethérave
a fundamental right of travéhathas been substantially burdened anthisrefore subject to strict
scrutiny. If a fundamental right is implicated and strict scrytimgrdore, applies, a law will not
be upheld unless the government demonstrates that the law is necessary ta feotheelling
governmental interest and has been narrowly tailored to achieve that inReesetv. Flores507
U.S. 292, 302 (1993). If a right is not fundamental, then the law that allegedly burdens the right
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is ordinarily subject to rational basis review and will be deemed constdltiafess the plaintiff
can demonstrate that it is not reasonably related to a rational governreesdtirfee Harris v.
Hahn 827 F.3d 359, 365 (5th Cir. 2016) (citation omitted).

“Freedom to travel throughout the United States has long been recognized as gtiasic ri
under the Constitution.Dunn v. Blumstei405 U.S. 330, 33@972) (internal quotatimomitted);
see also Kent v. Dulle857 U.S. 116, 125-26 (1958) (“The right to travel is a part of the ‘liberty’
of which the citizen cannot be deprived without the due process of law under iherréhdment
. . . Travel abroad, like travel within the country, may be necessary for a livelihandylbe as
close to the heart of the individual as the choice of what he eats, or wears, or resttsnFok
movement is basic in our scheme of values.” (citations onift€dlifano v. Aznavoriar39 U.S.
170, 176 (1978) (“[T]he constitutional right to interstate travel [has been] recogryitied KCourt
for over 100 years.))United States v. Gues283 U.S 745, 757 (1966]The constitutional right
of interstate travel is “a right that has been firmlyabbshed and repeatedly recognizgd.”
(collecting cases)Shapiro v. Thompsor394 U.S. 618, 629 (1969yerruled on other grounds
by Edelman v. Jorda15 U.S. 651, 67@1 (1974) (recognimg that the nature of “our Federal
Union and our constitutionaloncepts of personal liberty unite to require that all citizens be free
to travel throughout the length and breadth of our land uninhibited by statutes, rules, ooregulati
which unreasonably burden or restrict this movement.”).

While the right to interstate travel is firmly establishéd United States has a history of
judicially sanctioned restrictions on citizens’ international travel in the steedd foreign affairs
and national security including, among others, restrictions on the issuance and sspoftpa
and the imposition of travel bansSee, e.g., Regan v. Waldl8 U.S. 222, 2424 (1984)
(upholding regulations “preventing travel to Cuba by most American citize#aig);v. Agee453
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U.S. 280, 293 (1981) (“The history of passpomtecols since the earliest days of the Republic
shows congressional recognition of Executive authority to withhold passports . . . .”). Mpreove
the Supreme Court has strongly implied, though it has not explicitly stated, thatshsve i
fundamental righto international travel.See Haig 453 U.S. at 307 (The Supreme Court “has
often pointed out the crucial difference between the freedom to travel inbeadbtiand the right
of interstate travel.”). The Supreme Court has also observed:

“The constitutonal right of interstate travel is virtually unqualified.” . . . By

contrast the “right” of international travel has been considered to be no more than

an aspect of the “liberty” protected by the Due Process Clause of the Fifth

Amendment. As such this “right,” the Court has held, can be regulated within the

bounds of due process.
Califang, 439 U.S. at 176 (quotinGuest 383 U.S.at 757-58) see alsdHaig, 453 U.S. at 306
(recognizinghat international travel “is subject to reasonable governmental regulation

The court first turns to Mr. Kovac’s substantive due process claim.

I Mr. Kovac

To support his claim that the No Fly List violates the constitutional guarantelestéstive
due process, Mr. Kova@a United States citizer|aims that he has a constitutionally protected
fundamental right to travelsometimes labeled a right to movemdmdth domestically and
internationally and that the No Fly List violates that righilr. Kovac’s allegations of present and
future harms @se from his inability to fly. He alleges that he is on the Government’s “No Fly
List” and, thereby, is prevented from boarding flights that travel into, out of, or throoiggdU
States airspaceCompl 121-152. Defendants have confirmed that Mr. Kovac is on the No Fly
List. SeeReply 3 (Doc. 10). Mr. Kovafurther alleges thatdrause his TSDB entry is annotated
in a way to deny him the ability to fly throughlted Sates airspace, l&as been denidabarding

and, since October 17, 2014, he has not been afile t€ompl.§ 144.
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For these reasond)r. Kovac contendshat his placement on the No Fly List unduly
burdens higight to interstate and international travel, which,pasviously discusseds “an
important aspect of the cigas ‘liberty’ guaranteed in the Due Process Clause of the Fifth
Amendment.” Aptheker v. Secretary of Stag¥8 U.S. 500, 505 (1964yuotingKent 357 U.S.
at 127. It is true that the right to international travel is not, like the right to interstatel,
“virtually unqualified,” but rather is subject to “reasonable governmentalatgnl” Haig, 453
U.S. at 30607 (citation omitted). Bvertheless“a governmental purpose to control or prevent
activities constitutionally subject to state regulatinay not be achieved by medtigat] sweep
unnecessarily broadly and thereby invade the area of protected freedyptisekey 378 U.S. at
508 (quotingNAACP v. Alabamz377 U.S. 288, 307 (1964)).

Whether Mr. Kovac’s alleged disabilities as a resulhisfinclusion on the No Fly List
unconstitutionally burden the exercise of his righinterstate or international travednnot be
decided at this stage as a matter of law. Mr. Kovac’s factual allegations, takee, asiffice to
make plausible his substantive due process clai@therwise stated, Mr. Kovac hasausibly
alleged at this stagef the litigationthat his inclusion in the No Fly List caused him to suffer a

deprivation of a liberty interest as that term is historically understood.

° In support of their argument that Mr. Kovac's substantive due process claind dieuismissed,
Defendants cite tMohamed vHolder, 266 F. Supp. 3d 868 (E.D. Va. 201&ppeal dismissed sub nom.
Mohamed v. Sessigrso. 177235 @thCir. Dec. 21, 2017), in which the district cotefected aubstantive

due processhallenge to théNo Fly List. SeeReply 9 (Doc. 10). Defendants omit the crucial detail,
however, that the case was decided at the summary judgment stage, after fullirdentlaf the factual
record At the motiorto-dismiss stage, the same district court concludedhlegiaintiff had adequately
allegedthat the No Fly List violated his rights to substantive due procgss.Mohamed v. Holde®95 F.
Supp. 2d 520, 537 (E.D. Va. 20X4Mohameds factual allegations, taken as true, suffice to make plausible
his substantive due process cl&)m.
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il. TheScreening List Plaintiffs

The Screening List Plaintiffs allege that they have been victims of regulandzey
inspections, prolonged searches, interrogations, and restrictions traafetoay. According to
the Screening List Plaintiffs, they haveldtiéen admitted to board flights. Defendants contend
that the Screening List Plaintiffs have not pleaded a deprivation of the rightébliecause the
screenings merely caused travel delays. Defs.” Mot. to DismigPd® 8) In responsethe
Screeimg List Plaintiffs argue thainclusion on he Selectee List violatékeir right to movement
or travelinsofar as it causes large domestic delays, and its international dissemiaatiarns
their ability to travel abroad. Even taking their allegations as the&Screening List Plaintiffs,
unlike Mr. Kovac, have not stated a substantive due process violation.

Government action implicates the right to travel under the Due Process Clausd when i
“actually deters travel, when impeding travel is its primary objective, cgnwih uses a
classification that serves to penalize the exercise of the rigttbfney Gen. of N.Y. v. Setopez
476 U.S. 898, 903 (1986) (internal quotations and citatbonisted). A fundamental right will
only be implicated by government action that, at a minimwignificantly interferes with the
exercise of a fundamental rightZablocki v. Redhait34 U.S. 374, 388 (1978) (emphasis added).
As stated by the Fifth Giuit, “travelers do not have a constitutional right to the most convenient
form of travel.” Cramer v. Skinner931 F.2d 1020, 1031 (5th Cir. 1991). “Minor restrictions on
travel simply do not amount to the denial of a fundamental right that can be ophelf the
Government has a compelling justificationd.

As recently stated by the Sixth Circuit in a similar case affirming the distrigt'so
conclusion that placement on the Selectee List did not amount to the deprivation of a itadame
right to travel:
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The district court correctly held that Plaintiffs did not allege that any
protected interest was violated by them being on the Selectee List. While Plaintiffs
may have been inconvenienced by the extra security hurdles they endured in order
to board an airplane, these burdens do not amount to a constitutional violation.
Importantly, Plaintiffs have not actually been prevented from flying albegeir
from traveling by means other than an airplane. Therefore, Pldintdfes are
distinguishabldrom those in which the plaintiffs claimed they could not fly at all
because they were on the No Fly List.
Beydoun v. Sessigrnd71 F.3d 459, 468 (6th Cir. 201(¢)jtations omitted)see also Latjf969 F.
Supp. 2dat 1303-04 (“Having to showidentification to board a commercial aircraft and
undergoing enhanced security screening for less than an hour does not rise to tleyedaphe
deprivation as being denied boarding on any flight for the indefinite future.”).

For these reasons, the codetermines that the Screening List Plaintiffs have failed to state
a claim that theimclusion in theScreening Listausedhemto suffer a deprivation of a liberty
interestbased on their right to travel, as that term is historically understood.

b. Plaintiffs’ Reputational Interest

In addition to alleging a deprivation of the right to travel as part of their substaiutve
process clairg Plaintiffs allege an infringement of their constitutionally protected interdékeir
reputations, also desleed as theirright to be free from false government stigmatization as
individuals who are known or suspected to be terrorist€ompl.  253. There is no
“constitutional doctrine converting every defamation by a public official into aivdgjon of
liberty within the meaning of the Due Process Clause of the Fifth or FourteentindAveet.”
Paul v. Davis 424 U.S. 693, 702 (1976). “[R]eputation alone, apart from some more tangible
interests such as employment, is [n]either ‘liberty’ nor ‘propertyitdsif sufficient to invoke the

procedural protection of the Due Process Clause.at 701;see also Siegert v. Gilleg00 U.S.

226, 233 (1991) (“[N]njury to reputation by itself [is] not a ‘liberty’ interest podéd under the
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[Due Process Clause).” SincePaul, the Court has repeatedly admonished judges to be wary of
turning the Due Process Clause into “a font of tort law” by permitting plaintiffgristitutionalize
state tort claims through artful pleadin§ee, e.g.Daniels 474 U.Sat 332.

The Supreme Court hascognized a constitutionalyrotected interest in “a person’s good
name, reputation, honor, or integrityWisconsin v. Constantinead00 U.S. 433, 437 (1971Rs
such, it has formulated a standard, known as“stigmaplus” test, to determine whether
reputational harm infringes a liberty intereBtaul, 424 U.S. at 711To satisfy this twepart test,
plaintiffs alleging reputational harm must show that: (1) they suffered a stigmabvernmental
action; plus (2) they experienced an alteration or extinguishment of “a rigkdtas previously
recognized by state law.ld. The Fifth Circuit “has consistently appli€&hul by requiring that
[plaintiffs] show a stigma plus an infringement of some other intér&dn Jacinto Sav. & Loan
v. Kacal 928 F.2d 697, 701 (5th Cir. 1991) (original emphasis). Defendants contend that Plaintiffs
fail to allege adequately either element of the “stigrhes” test and, therefore, have not alleged a
constitutionally protected interest in their reputations.

In the Complaint, Plaintiffs allege that Defendants have publicly labeled them as
“individuals who are ‘known or suspected to be’ terrorists, or who are otherwgs=ated with
terrorist activity[.]” Compl. § 34. Plainfis allege based on their personal experiences
government and other public reporteat Defendants disseminate watchlist records for each
Plaintiff to other government agencies, foreign governments like the European, Pnvate
corporations, local aboritiessuch agolice officersandcaptains of seéaring vesselsld. 144,

151, 190, 215, 234, 247. Plaintiffs also contend that their alleged watchlist status functions to
motivate traffic stops and to prohibit individuals from purchasing gunairobt) Hazmat licenses,
or working in sterile areas of airport&l. 7 4653. They further allege that watchlist information
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is shared with municipal courts, which then use the information to make barhdetgons. Id.
1 54.

The court concludeshat these allegations atiasufficient as they are not factual
allegationssufficient to pleacgublic stigmatization. Plaintiffeave not alleged théihe TSA has
disclosed to the general public their purported placement on a watchlist, or that Defenda
otherwise publicly labeled the as“individuals who aréknown or suspected to be’ terrorists, or
who are otherwise associated with terrorist activity[3eeCompl. 1253. AlthoughPlaintiffs
allege thaDefendants haveevealed theialleged TSDB status to certain third party stakehojders
including“state and local authorities;foreign governments,” “gun sellersghdthe* captains of
seafaring vessels,see idJ 2Q they do notllege thaDefendants haveisclosed their purpaeti
status to the general publi®laintiffs do not allegefor example, that there is a public list of
persons to whom guns cannot be sold, or that such lists are pogtedratailers, or that similar
lists exist for use by the captains of “daang vessels” or car dealerships, or tlty such
information is otherwise made public by or at the behest of Defenddhis their community.

With respect toPlaintiffs allegationsthat their boarding passes are stamped with the
designation “SSSS purportedly to reflect watchlisttatus they do not alleg¢hat thepurported
significance of the designation is known to gemneral public or that the public knows what their
passes contairf-urther, as Defendanéptly point out, gveral courts haveocrectly observed that
“[s]ince every air passenger is subjected to a search, thertualy no ‘stigma attached to being
subjected to search at a known, designated airport search p&iafs” Mot. to Dismiss 15 (Doc.

8) (quotingUnited States v. &twell, 436 F.3d 174, 180 (3d Cir. 20063ee also United States v.
Skipwith 482 F.2d 1272, 1275 (5th Cir. 1978pting “the almost complete absence of any stigma
attached to being subjected to search at a kndesignated airport search point;cad United
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States v. Wehrli637 F.2d 408, 409 (5th Cir. 1981) (samé&)ditionally, every person entering

the United States mubject to inspection by CBP officialklnited States v. Ramse}81 U.S. 606,

619 (1977) (“Border searches .have been considered to be ‘reasonable’ by the single fact that
the person or item in question had entered aaumtry from outsidg) In light of this case
authority, the court agrees with Defendants tR&tintiffs’ allegations related to secondary
inspection,even if true, do not establish the requisite public dissemination of stigmatizing
information to state walid claim on this basis.

In sum,the court agrees with Defendants that “unsupported speculation that watchisst stat
is shared widely amongst varioestities cannosupport a claim absent any plausible allegations
that the Plaintiffs have been the subject of such informatianing and meaningfully harmed as
a result! Defs.” Mot. to Dismiss 16 (Doc. 8)The only allegation Plaintiffs have put faavd in
this regards that they have been screened at airports and inspected at border créssaigsady

statel, there is no stigma attach&allawful screening and inspectiéh.

© The cout recognizes that one district court has found that similar allegasiafficed to state a plausible
claim that the dissemination of the watchlist may be so widadptieat it is “tantamount to public
disclosure,” even if only distributed to other goveant and private entities that need the information for
official objectives.See Elhady v. Piehqtd803 F. Supp. 3d 453, 465 (E.D. Va. 2017) (holding that plaintiffs
on thewatchlist adequately allegélde “stigma” prong of the “stigmglus” test with akkgations that “their
status in the TSDB has been disseminated to third parties outsideettamtéederal agencies and airlines,
including state and local authorities, courts, foreign governments, gurssbaks, and car dealers.”)
While the court agrees with much of teéhadydecision,it declines to adophe aggregation theory of
stigmatherein set forth The court agrees with Defendants that various alleged and isolated instances of
informationsharing cannot be lumped together, particulabdgeat credible allegations of reputational
harm flowing from those individual disseminations. Rather, if specifiamsts of informatiosharing are
defamatory, they must be alleged separat8lgePaul, 424 U.S. at 701 (requiring injury to reputation t

be coupled with “tangible interests sucheagployment”) see also Tarhuni v. Holde8 F. Supp. 3d 1253,
1275 (D. Or. 2014}holding that that an instruction to an airline to deny boarding does “not constitute
dissemination of the stigmatizinigformation in such a way as to reach the community at laryjefldi

v. Wray 2018 WL 1940411, at *3 (D. Utah Apr. 23, 2018)peal docketedNo. 184078 (10th Cir. May

29, 2018)(“publication of watchlist,” even in combination with “public screeningges not amount to
public disclosure for purposes of the “stigma” prong of the “stigma phss). tPlaintiffs have not alleged

any specific instance of wrallegedy defamatory information sharing but rather “improperly attempt to
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In sum,Plaintiffs’ allegationgertaining to the “stigma” prong of the “stigma plus” tes
“merely consistent with” Defendantpurported liability and “stop[ ] short of the line between
possibility and plausibility of entitlement to relief.See Igbal 556 U.S. at 678.As pled, the

“stigma” prong ofPlaintiffs’ “stigma plus” clains arenot viable.

Moreover, @en assuming Plaintiffs had adequately alleged the “stigma” prong of the
“stigma plus” test, with respect to the Screening List Plaintiffs, they havadequatly alleged a
change in legal status under the “plus” profigpe “plus” prong must be satisfied by a change in
“a right or status previously recognized by . . . laRdul, 424 U.S. at 711, not simply damage
that “flows from injury caused by the defendant to a pliistireputation.” Siegerf 500 U.S. at
234. As athreshold mattéine court rejects Plaintiffs’ contention that the “plus” factor is satisfied
so long as the alleged defamation is coupled with “governimgrdsed effect[s] distinct from the
stigma thait attaches to thm.” Pls.” Resp. 17 (Doc. 9). As correctly noted by Defendants, the
law requires a change in statda governmentally imposed burden that “remove][s] or significantly
alter[s] a life, liberty, or property interest recognized and protectethby/law.” Reply 7 (Doc.

10) (quotingTebo v. Tebdb50 F.3d 492, 503 (5th Cir. 2008)).

Viewing all wellpleaded allegations as tribe court concludes th#tte Screening List
Plaintiffs have failed to adequately allege that they experienced a charfmeight or status
previously recognized by . . . law Paul, 424 U.S. at 711. They allege that placement on the
watchlistsubstantially contributes @ number otangible cosequences to their legal rights or

status, including foreclosing their ability to buy certain guns in certabesstéo obtain the

necessary license to transport hazardous materials, and to obtain certairajobs@ort. These

aggregate separate,rply theoretical events with no meaningful connection to each other or théfRlai
themselves.”SeeDefs.” Mot. to Dismiss 16 (Doc. 8).
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allegations however,relate to alleged experiences of third parties not before the court. As
Defendants note, Plaintiffs never allege thheyhave been prohibited from purchasing a gun, or
from obtaining a hazmat license, or from working in the sterile area of an airgaply 7 (Doc.
10) (emphasis added). Theoretical alterations in rights previously recognizacetbaperienced
by third parties do not satisfy the “plus” portion of the “stigma plus” doctrine, reguam actual
alteration or extinguishment of a “rigbr status previously recognized by state law[.Ebq 550
F.3d at 503. With regard to Mr. Kovac, although the coomcludes thahis inclusion on thé&lo
Fly List is sufficient to satisfy his burden of pleading the “plus” factor of the “stigihna® test—
seg e.g.,Latif v. Holder, 28 F. Supp. 3d134, 1150D. Or. 2014)(inclusion on the No Fly List
sufficient under the “plus” prong of the “stigapdus” test becaugaaintiffs could no longer fly)-
he has failed to satisfy the “stigma” portion of the test, as previously destuss

For these reasons, the court concludes that Plaintiffs have failed to allegat@rviof
their righs to substantive due process based onoastitutionally protected right to their
reputations, sometimes described abbarty interestin being free from false governmental
stigmatization, and will grant Defendankgotion toDismiss these claims.

C. Plaintiffs’ Interest in Nonattainder

Plaintiffs also contend that their alleged inclusion on the watchlist and the &sdocia
stigmatizing label of “known or suspected terrorist,” without notice or a cotistially adequate
legal mechanism to challengiee placement, deprive them of their protected liberty interest in
nonattainder. Compl. T 258\ Bill of Attainder is “a law that legislatively determines guilt and
inflicts punishment upon an identifiable individual without provision of the protectdres
judicial trial.” Nixon v. Administrator of Gen. Sery433 U.S. 425, 468 (1977) (collecting cases).
“Article I, 8 9, of the Constitution, applicable to Congress, provides that ‘(n)o BilttafrAler or
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ex post facto Law shall be passed[.]Jd. at n.30. “[T]he Bill of Attainder Clause was found to
‘reflect . . . the Framers’ belief that the Legislative Branch is not so wigdldsas politically
independent judges and juries to the task of ruling upon the blameworthiness of, ang levyi
approprate punishment upon, specific persondd. (quotingUnited States v. Browr381 U.S.
437, 445 (1965)).

Defendants fail to make any argument in their motion to dismiss with respect to Blaintif
asserted liberty interest in nonattainder. Accordingly, the court need notsaathdsdassue.

2. Plaintiffs’ Procedural Due Process Claira (Count I)

In Count I, titled “Failure to Provide PeBeprivation Notice and Hearing in Violation of
the Fifth Amendment Right to Procedural Due Process,” Plaintiffs contehdhtsia alleged
inclusion on the watchlist and the associated stigmatizing label of “known or sasieenbeist,”
without notice or a constitutionally adequate legal mechanism to challengatement, deprive
them of their protected liberty interest in traveling free from unreasobahiiens, freedom from
false stigmatization, and noraittder, in violation of their constitutional right to procedural due
process.ld. 1 248258. Defendants move to dismiss Plaintiffg'ocedural due process claims,
argung that Plaintiffs have failed to allegkedeprivation of a protected interest ahdt, even if
they hae, thelegal mechanism for challenging their placement on the watchlist is constitutionally
adequate.

The Due Process Clause of the Fifth Amendment provides that “[n]o person shall be . . .
deprived of life, liberty, or property, without due process of.laU.S. Const. amend. V'In
procedural due process claims, the deprivation by state action of a conslifuwotected

interest in ‘life, liberty, or property’ is not in itself uncstitutional; what is unconstitutional is the
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deprivation of such an interest without due process of laZwiermon v. Burch494 U.S. 113,
125-26 (1990) (citingParratt v. Taylor 451 U.S. 527, 537 (1981)).

“The requirements of procedural due process apply only to the deprivation of interests
encompassed by the [Constitution’s] protection of liberty and propeBtyatrd d Regents of State
Colleges v. Rot08 U.S. 564, 569 (1972As a threshold issue, therefore, the government action
complained of must “deprive individuals of ‘liberty’ or ‘property’ interestthim the meaning of
the Due Process Clause of the Fifth . . . Amendmeilathews v. Eldridge424 U.S. 319, 332
(1976). If government deprivation concerns an interest protected by théidgess Clause, a
court must weiglthe followingthree factors to determine what process is dije'tlile private
interest that will be affected by the official action”; (2) “thekrif an erroneous deprivation of
such interest through the procedures used, and the probable value, if any, of addiiopstitute
procedural safeguards”; and (3) “the Governngemiterest, including the function involved and
the fiscal and administrative burdens that the additional or substitute proceduisgment wolal
entail.” Id. at 335;see also Washington v. Harpet94 U.S. 210, 22€1990) (“The procedural
protections required by the Due Process Clause must be determined wehaef® the rights
and interests at stake in the particular case.”).

a. Deprivation of a Cognizable Liberty Interest

Plaintiffs contend that their inclusion on the watchlist deprives them of the following
interests protected by due process: (1) “a liberty interest in trgvil® from unreasonable
burdens,”which they sometimes refer to as a “right to movemef@J a liberty interest in the
“right to be free from false government stigmatization”; and (3) “a liberty istt@reronattainer.”
Compl. |1 252254. In analyzing Plaintiffs’ substantive due psxelaims,he courthas already
concludedsupra that Mr. Kovac has adequateljeged a range of protectable interests, including
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his right to travel, that have been affected adversely by his inclusion on thg NetF Further,
all Plaintiffs have alleged that inclusion on the watchlist violates their liberty ihtares
nonattainder, and Defendants did not provide any arguments thattsdigmissal of this claim.
b. The Constitutional Adequacy ofthe DHS TRIP

The “central meaning of procedural due process” is that “[p]arties whd#s dge to be
affected are entitled to be heard; and in order that they may enjoy that rigmhtiseyirst be
notified.” Fuentes v. Shevimt07 U.S. 67, 801972) (internal quoteon marks omitted)see
Mathews 424 U.S. at 333 (“The fundamental requirement of due process is the opportunity to be
heard ‘at a meaningful time and in a meaningful manner.””) (qudimgstrong v. Manzo380
U.S. 545, 552 (1965)

Defendants contendhat theTSC’s policies governinghe TSDB and the “revised DHS
TRIP procedures” allow for a constitutionally adequate mechanism for duesproln response,
Plaintiffs argue that because Defendants refuse to notify individuals wiledlyesire includechi
the TSDB, this denies them an opportunity to participate in challenging their shatpseviously
noted, the “revised DHS TRIP procedures” referenced by Defendants in their nootismiss
and reply brief are not properly before the court at the matiaiismiss stageSee supraote 4

Viewing all wellpleaded allegations in the Complaint as true, as the court must when
considering a motion to dismiss under Rule 12(b){&oncludes that Plaintiffs allege plausibly
thattheDHS TRIP redressrpcedures do not provide them constitutionally sufficient due process.
As another district court recently concluded in rejecting a similar matiodismiss a procedural
due process claim brought by plaintiffs challenging the constitutionalitye@HS TRIP redress
procedures, theultimatedue process merits of the TSDB’s governing procedures and DHS TRIP
are tethered to thathewsfactors, which are ‘faeintensive consideration[s],” and which ‘when
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considered within the context of [these] allegatjomscessarily require an evidentiary record
beyond that presented to the Court in connection with the Government’s motion to dismiss.”
Elhady, 303 F. Supp. 3dt466 (quotingMohamed v. Holder995 F. Supp. 2d 520, 539 (E.D.
Va. 2014) (holding that watchlist plaintiffs adequately alleged procedural due pvaomesisn));
see also Wilwal346F. Supp. 3d at 130¢holding that watchlist plaintiff “sufficiently alleged, at
the motion to dismiss stage, that the Government’s watchlist redress prochalun@sprovide
him constitutionally sufficient due process:?).

For these reasonshe court cannot conclude, asmaatter of law, thathe DHS TRIP
provides sufficient process to defeRlaintiffs’ procedural due process clam The court
determines therefore that Plaintiffshave pled “enough facts to state a claim to relief that is

plausible on its face. Twombly 550 U.S. at 570Accordingly, he cart will dery Defendants’

Motion to Dismiss Count | of the Complaint.

1 The Government's interest in combating terrorism is no doubt substantdatompelling. As the
Defendants havelso acknowledged, however, an individual placed on the No FlyoLiScreening List
does not receive any notice of bisherplacement on the list, pieprivation, or the reasons for lsisher
inclusion. Further, an individualinclusion on the No Flyist or Screening Lisand the dissemination of
that list are accomplished without any judicial involvement or reviad aacording to a standard of proof
that is far less than that typically required when the deprivation oifisent constitutional lherties are
implicated.See generall$gafeguarding Privacy and Civil Liberties While Keeping Our SRefe: Hearing
Before the H. Comm. on Homeland Security, 113th Cor®y(2015) (statement of Christopher M. Piehota,
Director, TSC/FBI)While the Government has a significant and compelling interest, an Amerttizam ci
placed on the No Fly Lisor Screening Listhas countervailing liberty interests and is entitled to a
meaningful opportunity to challenge that placement. While judigdgkew of some sort is available
pursuant to 49 U.S.C. § 46110,meviouslydiscussed, it is not at all clear that such review will effectively
address the constitutional issues presented by a citizen’s inclusion om e INst or Screening ListTo
relve the procedural due process claim, therefore, the court must engagetintensive consideration

of the personal liberties involved, the Governrmertompelling interest in combating terrorism, the
procedures used in connection with the No Fly &gl Screening Lisand the use made of the No Fly List
and Screening ListDevelopment of the factual record will also allow Defendants to presenhegidé
the “revised redress procedufesurrently not before the couffgr its consideration.See supraote4.
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3. Plaintiffs’ APA Claims (Count IIl')

Defendants next move to dismiss Plaintiffieims that the policies and redress procedures
related to the watchlist violate the APA. Under the APA, the reviewing coutt affirsn an
agency decision unless it is “arbitrary, capricious, an abuse of discretion, orvis¢haot in
accordance withaw.” 5 U.S.C. 8 706(2)(Akee also Marsh v. Oregon Natural Res. Coyd&@D
U.S. 360, 375 (1989Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co.
463 U.S. 29, 43 (1983l.ouisiana State v. United States Army Corps of Engin88rsF.3d 574,
580 (5th Cir. 2016). The court must consider whelefendants considered the relevant factors
and whether Bfendand made a “clear error of judgmentMotor Vehicle 463 U.S. at 43.

Plaintiffs allege thaDefendantsviolated theAPA’s protection against arbitrary agency
actions by placinghem in the TSDB “without a constitutionally adequate legal mechanism,”
which they contend was arbitrary, capricious, an abuse of discretion, or otherwise not in
accordancwvith law. Compl 11 256, 266, 272, 27®efendantargue thaPlaintiffs’ APA claims
are “largely coextensive with their constitutional claims.” Deféot. to Dismiss 24Doc. 8)
Defendants further contend that “the [APA] claim would fail for the same reésemocedural
due process claim does, and Plaintiffs cannot separately demonstrate thdStA&RP process
is arbitrary or capricious in violation of the APAId. Thecourt disagreesFor the same reasons
previouslydiscussed in the court’s procedurakdarocess analysig, concludes thaPlaintiffs’
factual allegations make plausibteeir claim that Defendants actions were arbitrary and
capricious, an abuse of discretion, or otherwise not in accordance withSae5 U.S.C. §
706(2)(A), (B). As with Plaintiffs’ due process clasnPlaintiffs’ APA claims cannot be resolved

at the motiorto-dismiss stage without development of the factual rec8ek supranote 11.
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For these reasons, the court will deny Defendavtstion to DismissCountlll of the
Complaint.

4, Plaintiffs’ Equal Protection Claims (Count IV)

In Count IV, Plaintiffs contend that Defendants’ actions detailed in the Complaave
had a discriminatory effect upon and have disparately impacted Plaintiffs andsiotliarly
situated American citizens who are Muslim American travelers, andaveders of other faiths,”
in violation of their constitutional right to equal protectiodompl.{ 283. Defendants moveo
dismissPlaintiffs’ equal protection clairarguing thaPlaintiffs’ allegations “simply restdfethe
‘threshold elemehnbf theclaim without any elaboration, f§jilto allege a plausible comparison to
similarly situated groups, and thiase]yet again an inadequate formulaic recitation of the cldims.
Defs.” Mot. to Dismiss 23 (citinggbal, 556 U.S. at 678 For the reasons that follow, the court
agrees.

As a threshold mattethe partiesfailure to cite to the Fifth Amendment in the context of
addressinglleged equal protection violations is erroneougcddisehis case involves federal,
not stateactors the applicableequality guarantees not the Fourteenth Amendmenexplicit
Equal Protection Claust is the guaranteienplicit in the Fifth Amendmens Due Process Clause.
See Sessions v. Moral8antana__ U.S. |, 137 S. Ct. 1678, 16@®17) (quotingNeinberger
v. Wiesenfeld420 U.S. 636, 638 2.(1975) (“[W]hile the Fifth Amendment contains no equal
protection clause, it does forbid discrimination that is so unjustifiable as to béveiaé due
process. This Catls approach to Fifth Amendment edjprotection claims has always been
precisely the same as to equal protection clainter the Fourteenth Amendmerititations and

internal quotation marks oted; alteration in original)).
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The Equal Protection Clause prohibits the government from “deny[ing] to asgrpe
within its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, §His
command “is essentially a direction that all persons similarly situated shouldatexltedike.”
City of Cleburne v. Cleburne Living Ctd73 U.S. 432, 4391985) see also Hars, 827 F.3dat
365 (noting that the Equal Protection Clause “keeps governmental decision makergdtorg
differently persons who are in all relevant respects &likeitation omitted).The Equal Protection
Clause is implicated “only ‘if the challenged government action classifigstorgiliishes between
two or more relevant groups.”Rolf v. City of San Antoni7 F.3d 823, 828 (5th Cir. 1996)
(quotingQutb v. Straussl1 F.3d 488, 4985th Cir. 1993))see also Cornerstone Christian Sch.
v. Uniwersity Interscholastic Leagyé63 F.3d 127, 139 (5th Cir. 2009). “State actors may create
classifications facially, when such categorization appears in the langualggisiation or
regulation or de facto, through the enforcement of a facially neutral law in a manner @o as t
disparately impact a discernible grougléhnson v. Rodriguge210 F.3d 299, 306 (5th Cir. 1997)
(citation omitted). Disparate impact alone cannot suffice to stateuml protection violation.
See Washington v. Dayi¥26 U.S. 229, 2460 (1976) A party who wishes to make out equal
protection claim mustet forth allegations, or those from which the court can reasonably Inaer, t
show “the existence of purposeful discrimination” motivating the state adliahcaused the
complainedof injury. McCleskey v. Kem@81 U.S. 279, 2921987)(citation omitted)Arlington
Heights v. Metropolitan Housing Development Cp#29 U.S. 252, 264-66 (1977).

Plaintiffs do not dispute that thmublicly disclosed criteria for placement on the watchlist
arefacially neutral. Instead, invokingVashington v. Davjsupra Plaintiffs argue that they have
“plead[ed] enough facts demonstrating the plausibility that Defendants compile thein st
with discriminatory intent.” PIs.” Resp. 21 (Doc. Paintiffs contend they have plausibly gdle
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intentional discrimination based on the disproportionate humber ofifvusn the watchlist.
Plaintiffs allege thatpersons living in Dearborn, Michigan, a town of approximately 100,000
residents with a high Arab and Muslim population, are disproportionately included on the
watchlist Compl. 117, 81. Plaintiffs also allege that travel to Mushmajority countries—"travel

that Muslim Americans are very likely to engage—#% also a factor for inclusion on the
watchlist. Id. § 9. Plaintiffs further allege thatAlmost all publicly known instances of Americans
being placed on the watch list [involve] Muslim[s] or persons who could be mistaken for
Muslims.” Id. 1 80. In addition,Plaintiffs refer to the “2013 Watchlisting Guidance” attached as
Exhibit 1 to theComplainf contending that it indicates that travel for no known lawful or
legitimate purpose to a “locus of terrorist activity” can be a basis fogdeted. Id. § 83
According to the Complaint, although “locus of terrorist activity” is not defined, “upfonmation

and belief, it likely includes any place where many Muslims resitte.”

Even accepting theell-pleadedactual allegatioain the Complainas trugincluding the
exhibits theretq}? and recognizing that disparate impact can evidence discriminatory intent in
certain circumstancesee suprathe court determines thBtaintiffs have failedo allegeplausibly
facts sufficient to support that timatchlistwas created based on, or operates through, intentional
discrimination. Further, the court agrees with Defendants that Plaintiffs have not alleged a
plausible comparison to similarly situated groupsddressingsimilar equal protectiorclams

brought by paintiffs who areUnited Stateitizens andviuslims challenging their inclusion on

2 Plaintiffs attach as Exhibits 1 through 3 to the Complaint what they rmbrateeleaked government
documents in support of their equal protection claim. Even considerimadgtéicbed documents as part of
the Complaintthe courtconcludes Plaintiffs have failed to state an equal protection clainthingan
these documents purports to invoke a religious classification or would pnoradé of discriminatory
intent, even indirectly.
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the watchlist other district courts have recognized that wasthdriteria are facially neuttand
concluded thassimilar allegatiors of disparate impactvere insufficient to state a claim for
violation of the Equal Protection Claus8ee e.g, Elhady, 303 F. Supp. 3dt467. Abdi v. Wray
2018 WL 1940411, at *1 (D. Utah Apr. 23)18) appeal docketedNo. 184078 (10th Cir. May
29, 2018) see alsdShearson v. HoldeB65 F. Supp. 2d 850, 8&5 (N.D. Ohio 2011)aff'd on
other grounds725 F.3d 580 (6th Cir. 2013Y.he court agrees with thegjual protection analysis
in these decisions andl@pts the same analysis hevith respect to Plaintiffs’ equal protection
claims The court also notes that Plaintiffs have failed to provide any case ausumigrting
their equal protection claisin the context of the watchlist

For these reasons, the court will grant Defendawistion to DismissCount IV of the
Complaint.

5. Plaintiffs’ Non-Delegation Claim(Count V)

In Count V,Plaintiffsallegethatthe watchlist constitutes an unconstitutional delegation of
legislative power“Congress may not constitutionally delegate its legislative power to another
branch of Government.”Touby v United States500 U.S. 160, 165 (1991)When Congress
however,“lay[s] down by legislative act an intelligible principle to which the person aolybo
authorzedto [act] is directed to conform, such legislative action is not a forbidden delegation of
legislative power.” Mistretta v. UnitedStates488 U.S. 361, 372 (1989) (quotidgV. Hampton,

Jr., & Co. v. United State®76 U.S. 394, 409 (1928)Y.0 set forh a constitutionally permissible
“intelligible principle” while delegating authority, Congress need dulgarly delineate[] the

general policy, the public agency which is to apply it, and the boundaries of thistelélega
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authority.” Id. at 37273 (quotng American Power & Light Co. v. SEG29 U.S. 90, 105
(1946))13

As summarizegbreviously after the September 11, 2001 terrorist attacks, Congress gave
the TSA “responsiblility] for security in all modes of transportatiof9’U.S.C. § 114(d)Specific
to aviation securitythe TSA must work with the FBI to “assess current and potential threats to the
domestic air transportation system” and “decide on and carry out the mosveffaethod for
continuous analysis and monitoring of security threats to that systéth.S.C. § 4904(a).
Congress directethe TSA to “share . . data on individuals identified . . . who may pose a risk to
transportation or national security” and to “notiffy] . airport or airline security officers of the
identity of [such] individuals.” 49 U.S.C. § 114(h)(®). TheTSA must also,

in consultation with other appropriate Federal agencies and air carriebdisbsta

policies and procedures requiring air carriers (A) to use information from

government agencies to identify individuals on passdiggemwho may be a threat

to civil aviation or national security; and (B) if such an individual is identified,

notify appropriate law enforcement agencies, prevent the individual from boarding

an aircraft, or take other appropriate action with respect to that individual.
49 U.S.C. § 114(h)(3).

Congress also required thtae DHS “establish a timely and fair process for individuals
who believe they have been delayed or prohibited from boarding a commercidt ecease

they were wrongly identified as threat under the regimes utilized by [TSA], United States

Customs and Border Protection, or any other office or component of [DH&.U.S.C. §

13 The last time the Supreme Court concludeat Congress unconstitutionally delegated its legislative
power was in 1935, when it struck down two New Deal stat@es.Whitman v. American Trucking Ass'ns
531 U.S. 457, 474 (2001¢iting Panama Refining Co. v. Rya®93 U.S. 388 (1935A.L.A. Schehter
Poultry Corp. v. United State295 U.S. 495 (1935)). IRanama Refininghe statute at issue “provided
literally no guidance for the exercise of discrefiand inA.L.A. Schechtethe statute “conferred authority

to regulate the entire econorag the basis of no more precise a standard than stimulating the economy by
assuring ‘fair competition.”Id.
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44926(a).In that regardtheDHS is required to “establish a procedure to enable airline passengers
.. .to appeal such determination [that they pose a security threat] and correctiiciocoatained
in the system.” 49 U.S.C. § 44903(j)(2)(C)(iii).

Plaintiffs’ argumensg concerning the nedelegation doctrineverlapwith theirclaimsthat
theTSA exceededs statutory authorityThey argue that the aboweferencedtatuts aredrafted
too vaguely and that thiscourt should therefore exercise constitutional avoidance so as to
construethemin a way that disallows the watchlistPlaintiffs alsocontend the tatutes do not
provide an “intelligible principle” becaugkey donot specifically describe what level of threat is
necessary for the TSA to deny a passenger boarding.

Anotherdistrict court recently rejectedsaamilar nondelegation claimstating:

Upon review of the applicable statutes, the Court concludes that Congress
has provided “intelligible principles” both as to the goals TSA should seek to
achieve and alsbow it should go about achieving them, while leaving thetday-
day implementation of the scheme to TSA. Most importantly, Congress has
specifically directed TSA to “prevent the individual [who may be a threat tb civ
aviation or national security] from boarding an aircraft,” 49 U.S.C. § 114(h)(3)(B),
which is exactly what the List does.

Mohamed 266 F. Supp. 3d at 884ge alscAbdi, 2018 WL 1940411, at *4dismissing non
delegation claim brought by plaintiffs on the watchjigilhady 303 F. Supp. 3dt467 came.

The court has reviewed the legal analysis in these @akB®ssingdentical claims as those
asserted in Count V of the Complaimdafinds persuasivehe reasoning in these decisions
rejecting such claims The court adopts theame legal analysis and similarly concludes, after

careful consideation ofthe applcable statuteand the parties’ legal briefghatthis delegation of

authority provides a general policy, the agencies which are to apply it, and the bounds kvahin w
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it is to be applied. As such, it sufficiently sets forth an “intelligible principle”deb not violate
the non-delegation doctrirté.

For these reasonte court will grantDefendantsM otion to DismissCount V of the
Complaint.

IV.  Conclusion

For the reasons herein stated, Defendants’ Motion to Dismiss (Dsmr@nted in part
anddenied in part.

Defendants’ Motion to Dismiss pursuant to Rule 12(b)(1) for lack of subjedemat
jurisdiction isdenied Defendants’ Motion to Dismiss MKovac's clains for failure to exhaust
administrative remediesnd ripeness idenied

DefendantsMotion to DismissMr. Kovac’s claims pursuant to Rule 12(b)(6) for failure
to state a claims granted with respectto his Procedural Due Process Claim (Count I) and
Substantive Due Process Claim (CountBi)t onlyinsofar asCountsl and Il are based on his
alleged libertyinterest in his reputation under the stigipls test his Equal Protection Claim
(Count IV); and hisNon-Delegation Claim (Count V) These claims ardismissed without
prejudice. Remaining, therefore, ar®ir. Kovac’'sProcedural Due Process Claim (Courdng
Substantive Due Process Claim (Couhptedicated on hiallegediiberty interests in his right to

traveland to nonattainder (which Defendants did not challermge)his APA Claim (Count Il1).

4 Further, as Defendants correctly note, the Supreme Court $taingd a range of statutes against-non
delegation challenges far less clearly delineated tth@mSA’s authority with respect to watchlisting to
protect civil aviation and national securit$$eeDefs.’ Mot. to Dismiss 24 n.9 (Doc. 8) (collecting cases).
If a violation of the nordelegation doctrine was not found in those circumstances, Plaintiffsplealdied
allegations, taken as true, similarly fail to state a claim that Congresmstiutionally delegated its
legislative authority to the TSA ande TSC.
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Defendants’ Motion to Dismisdessrs. Sbyts, Allamés, and Allababidis, and Ms.
Warsamés claims pursuant to Rule 12(b)(6) for failure to statgaimis granted with respect to
thar Procedural Due Process Claims (Count I) and Substantive Due Process Claimgl{Count
but only insofar as Counts | and dre based on theiallegedliberty interess in their right to
travel and in theireputationsunder the “stigma plus” testheir Equal Protection Clais(Count
IV); andtheirNon-Delegation Claira(Count V) These claims aismissed without prejudice
with the exception of the@tue process claingedicated othe iight to trave] whicharedismissed
with prejudice. Remaining, therefor@are Messrs. Sbyti's, Allame’'sandAllababidi’s, and Ms.
Warsame’s Procedural Due Process Claims (Count I) and Substantive DessREtaim (Count
II) predicated on theiliberty interest innonattainder (Count llfwhich Defendants did not
challenge) andtheir APA Claims (Count HI)>

Finally, the courgrants Defendants’ Motion to Dismiss all claims against Defendant CBP,
and these claims adésmissal with prejudice.

It is so orderedthis 5thday ofMarch, 2019.

Sam A. Lindsay
United States District Judge

15 With respect to the Screening List Plaintiffs’ substantive and proakedue process claim&llowing
the court’s decision todaghe only remaining liberty interealieged in th&Complaintis their alleged liberty
interest in nonattainder, as Defendamse not challenged this portion of their Complaint.
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