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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

GARY KITTILSEN,

Plaintiff,

V. CIVIL ACTION NO. 3:18CV-00931-E

GENERAL SUPPLY & SERVICES, INC.
d/b/a GEXPRO

w W W W W W w W w w w

Defendant.

MEMORANDUM OPINION AND ORDER

Before the Couris the Motion for SummaryJudgmentDoc. No. 23 filed by defendant
General Supply & Services, Inc. d/b/a Gexpro (Gexjmodhis employment discrimination
action brought by its former employee plaintiff Gary Kittilsedaving considerethe motion,
the parties’ briefing, and applicable law, the Court determines the motion should ITERA

BACKGROUND

In June 2015Kittilsen was hired by Gexpraa distributor and supplghain solutions
provider to manufacturers of gaskets, seals, fasteners, nuts, bolts anghdsgiersupport of the
manufacturers’ production lines and critical supply chain activities (Doc. 26PDec9312, p.1).
Kittilsen servel as program nanagerfor the General Dynamics domestic accoumtGexpro’s
Dallas branch officgDoc. 26, p. 9, 11). His specificjob duties included managing vendor
relationships, ensuringarts were ordereand deliveed on time, driving process improvements,
purchasing, forecasting, attending tostomer servicg andproviding technical and product

knowledge support to suppliers and customiers pp. 11-12; Doc. 29-2, pp. 2-4).
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Kittilsen received alelow expectations” rating on his 2015 performance reyieavich
noted data input inaccuracies, a large number of backorders, and lack of industry kn¢iderige
292, pp. 512). The reviewalso referred to a September 20Y®rbal altercation”’between
Kittilsen and a supplier that disrupted the offide.}). In February 2016, Gexpro pladéittilsen
on a Performance Improvement Plan (First RiilRjed at (1yeducing redsheet rejectionsfder
entry errorsand backlog(2) improvng response time to customeend(3) increasing fastener
knowledge(Doc. 26, pp 1617; Doc. 30, p. 1).

In mid-March 2016Kittilsen suffered a seizure at home, followed by two seizures at work
the next day (Doc. 26, p. 18He experienced blurred vision, a spinning feeling and shortness of
breath during each episo@el.). The episodes were diagnosed as “panic attaickisally, but
Kittilsen subsequently was diagnosed with a seizure disoldleip( 19;Doc. 30, pp. 2-1D

Kittilsen continued to have seizur@oc. 26, p. 19; Doc. 30, pp-2). After an April 2016
seizure resulted in@ncussionPDr. Mark Adams, a neurologist, examined K#&nandrequested
thatKittilsen beoff work from April 27, 2016 through May 2, 201Boc. 26, pp. 1920; Doc. 30,
pp. 2-7).

On May 12, 2016, Adamsompleted a certification for Kittilsen to take leave under the
Family and Medical Leave Act (FMLA) (Doc. 30, p®-10. According to the certification,
Kittilsen was unable to perform, and would need to avoid, computer keyboard and screen use,
complex metal tasks, multtasking, planning and executive decision mak{fdy). Adams
requested that Kittilsemave aeduced work schedule through May 25, 2Q#l§. Gexpro worked
with Kittilsen, allowing him to work around his medical appointnsantfrom home on occasion

(Doc. 26, p. 20).
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In May andJune 2016, Kittilsen hatlimerouseizursatwork, including one that resulted
in him hitting hishead(Doc. 26, pp. 21; Doc. 311, p. 1). Gexpro asked Kittilsen to provide
information from hishealthcargrovider regardingdpis ability to perform the essential functiarfs
his job and to do so safe{ipoc. 311, p. 1) Kittiisen was on medical leave from June 15, 2016
to July 5, 2016when Adams wrote thaKittilsen could return to workvithout restrictions (Doc.
30, p. 11; Doc. 31-1, p. 1).

On August 3, 2016General Dynamics experienced@oduction linedown” for several
days atone of ts manufacturing faciliés aftera necessary part was not deliveogdtime(Doc.

26, p. 21-22 Doc. 31, p. 1 General Dynamics demanded Gexpro submit a “Corrective Action
(Doc. 31, p. 1). According tRric Schulze, Gexpro’s Dallas branch managétjlsen had not
completa follow up with thepartsupplier, causinghe delaythatresultedn the line downDoc.

30, p. 12; Doc. 31, p.1). Kittilsen, however, attriloltiee service failure to Gexpro because he
“hand[ed] it over” to a supervisor while he was out of work with his seizures (Doc. 26, p. 22)

Kittilsen experienced another series of seizures at work from August 8, 2016 through
August 15, 2016 (Doc. 27, p).1Because of th&equency of the seizure&exproapproved a
medical leave of absence aaghinrequested that Kittilsen seek an opinion fromdastoras to
whether he could perform his work saféBoc. 311, p. 2) In aSepterber 1, 2016letter, Adams
wrote that Kittilsen's last documentedazure was August 30, 2016but releasedhim to work
without limitations anfbr restrictions as of September 8016 (Doc. 361, p. 1). Kittilsen,
however, continued to have seiesand did not return to work @. 27, p. 2).0On September 2,
2016, Adamseleaseittilsen to wok on September 28016 Doc 3061, p. 3. On Septemdr
28, 2016 however, Adams wrote that he had instructed Kittilsen not to workl a newOctober

3, 2016release datgDoc. 301, p. 3) And, o September 29, 2016, Adams wrote again, noting
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Kittilsen’s seizure disalerhad been difficult todlly control(Doc. 30-1, pp. 4-5). Adams advised
that Kittilsen had been instructed not to drared heshould remairseizurefree for two to three
weeksbefore returning to the usual stresses of the workgldde On October 20, 2016, Adams
wrote that Kittisen wasreleased to work on October 24, 2016 (D80-1, p. 6). Kittilsen’s
only restrictions were that he not drive or wakove ground or on laddeid.{.

A few days afteKittilsen returredto work, GexpragaveKittilsen a Second Performance
Improvement Plan (the Second PIP), which Gexpro determined was warranted ssE$sings
Kittilsen’s management of the General Dynaramsount (Doc. 27, p3; Doc. 30-1, pp. 7-8; Doc.
31, pp. 12). Later that dayKittilsen collapsed atork from another seizure (Doc.-31p. 2). He
was on medical leave for three dageturring to work on October 31, 2016, when saffered
additional seizuregDoc. 31-1, p.2). Gexpro again requested thKittilsen obtain medical
approval before returning to wofoc 314, p. 2). On November 9, 2016, Adams recommended
that Kittilsen be evaluated by &pilepsy clinic and restricted Kittilsen from drivingdworking
above ground, on ladders, or in tharehouse (Doc. 30-1, p. 10). féw days later, Adams wrote
again, adding that Kittilsen should not return to watrklluntil afterhis evaluaton atthe epilepsy
clinic (Doc. 30-1, p. 11).

On November 28, 2016, Dr. Ryan Hasaluated Kittilserat the epilepsy clini¢Doc. 30-

1, p. 12).Hays advised that Kittilseshould beable to returto work by December 12, 2018l.).
Kittilsen requested thatlays extencdhis return date to later in Decempand, ultimatelywas
released andeturned to workin January2017 Qoc. 30-1, p.13) Gexpro approvedll of

Kittilsen’s medical éavewhile he was off work (Doc. 27, p. 6).

1 Gexproproffered evidence thatdtecided to place Kittilsen dhe SecondPIP in August 2016, but did not present
it to him until he returned from medical leave (D8t, pp. 12). There also wasomeevidence that Gexprdrafted
the Second PIP on August 12, 2016 (Doc. 32; poc. 311, pp. 1, 45), butit is dated Septembé@, 2016 andefers

to backlogs as of September 6, 2016, and backorders as of September 16, 2016 1Dgz. 28).
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Meanwhile,Gexprodetermined it needed tolfthe General Dynamics program manager
position kecauseKittilsen’s “need for leave was unpredictable and had become indefinite by late
2016” (Doc. 31, p. 2; Doc. 31, p. 2). Instead of terminating Kittilsen, Gexpro offered him an
inside sales position with the same salary (Doc. 31-1, p. 2).

On January 15, 2017, the eve of his return to work, Kittilsen sent an email to McConnell
raising concernaboutdisability discrimination (Doc. 3@, p.1). Specifically, Kittilsen wrote that
he felt he was “being fordé out of his job, notingeverytime [he] wasent home on medical
leave it was against [his] will.”ld.) He hoped there was no “discrimination based on [his]
disability and/or perception of disabiljtybut felt “like the real ‘plan’ is to terminafbdim] because
of [his] disability or perceptiorof disability.” (Id.). The next day, Gexpro’s Human Resources
Director Laura McConnellesponded with an offer letterrftheinside sales gition (Doc. 3062,

p. 23). McConnell’s responsalso reflectedhat she and Kittilsen had discussed the offerthed
concerns raised in Kittilsen’s emaltl(). McConnellaked Kittilsen to contct her mmediately
if he hadany remainingconcers (d.).

In the inside sales positioNittiisen worked alongside therogrammanager to ensure parts
were in stock, order partand ensuréhe program was ufp-date(Doc 27, p. 8). After several
months Schulze considered placing Kittilsen on a third Performance Improvement Péarsdec
he was failing toaccurately enter data and avoid order backlogs (Doc. &), fAnd, during the
first week of May 2017a coworker complained abowKittilsen’s behavior (Doc. 31, p3).
Gexpro suspendeKittilsen with pay for two dayswhile it investigated the complain (Id.).
Kittilsen deniel any altercation occurredoc. 27, p. 9; Doc. 35-2, p. #2

While on paid suspension, Kittilsen had a seizbhatresulted in aoncussiorfDoc. 27, p.

9). On May 11, 2017Kittilsen visited aneurology clinic and was releasedwwork without
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restrictions on May 122017(Doc. 27, p9; Doc. 302, p.4). Upon his return, Gexputelivered

a written warning relating tdve ceworker' s complaintarlier in the montiiDoc. 362, pp. 5-6).
Kittilsen experiencednother seizure that same d@and additional seizures later in the week (Doc.
27, p. 1011). Gexpro asked Kittilsen to provide a doctor’s evaluatibhis ability to work and
placed Kittilsen on leave beginnidgay 19, 2017 (Doc. 27, p. 11).

During 2017, Gexpro experieed a financial slowdown andafter the first quarter,
considered options for spending cuts, includigsibleheadcount reductia(Doc. 363, pp 3-
4). As part of that process, Schulze ranked@idas branclinside sales employsen May 2017
(Doc. 31, p. 3). Based anetricsof perfamance, flexibility, functional expertise/critical skills,
and communications, Kittilsentank was the lowegtd.).

Kittilsen continued to have seizures throughout the summer of 2017 (Doc. 28, e 1).
remained on leave from work aagplied for and receivezhort ermdisability benefits (Doc. &,

p. 2; Doc. 362, p. 7). Also while on leavia June 201/Kittilsen suggested that Gexpro allow
him to work “largely” from homeafter his wife became unavailable to drive him to w@kc.
28, p 5; Doc. 313, p. 2). Gexpro denied Kittilsen’s requelsecaus€it did not allowany non-
exempt employee to work from horfudltime, especially irthe[i] nside[s]alesrole which required
regular inperson attendancé€Doc. 313, p. 3. According tcAmy Newman, a Human Resources
Generalist filling in for McConnell at the timKjttilsen refused Gexpro’s suggestioregarding
alternative transportation optiorsl.{.

Kittilsen filed a Charge oDiscrimination with the Equal Employment Opportunity
CommissionEEOCCharge) on June 30, 2017 (Doc. 30-2, p. 16-The EEOC Charge alleged

disability discrimination based on (1) the Secd?@, (2) his “demotion” to thénside sles
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position (3) his May 2017 suspension, and (4) the June 2017 denial of “reasonable accommodation
to perform [his] job” (d.).

Gexpro was unsuccessful in its attempts to find cost savings that would avoid a reduction
in staff, and he Dallasbranchhadto make significant cut®oc. 31, p. 3; Doc. 32, p. 1).Schulze
and McConnell determined the branch cogll forward with oneof its threeinside sles
representative (Doc. 3L, p. 3; Doc. 311, p.2). To determine wb to retain, Schulze and
McConnellprepared aother ranking in August 201(fd.). Again, Kittilsen ranked lowest in the
inside sales group in each of theritical areas—performance flexibility, functional
expertise/critical skills, and communicatiofhd.).

In October 2017, Gexpro laid off seven individuals at various locatioeiading Kittilsen
andanother inside salegpresentativanda project manageat the Dallas branc{Doc. 311, p.
3). Accoding to declaratios by Schultze, McConnell, anBRaymondHerzog, Gexpro Vice
President of Sales and MarketimggitherKittilsen’s disability,request for accommodation, nor
complaints of discrimination factored in@expro’sdecision to eliminatdis positior (Doc. 31,
p. 3; Doc. 311, p. 2, Doc. 32, p. 2). Gexpro offered severance packages to each of the
individualseffected by the layoffDoc. 31-1, p. 3). Kittsen declinedhe packagéld.).

Kittilsen applied for long termidability benefits through MetLifen November 2017Doc.
29, p. 18). In his applicationKittilsen represented that lemuld not return to workintil his

seizure activity was under conti@d., p. 4) MetLife approvedittilsen’s application, and he has

2 Kittilsen asserts “it is clear [Gexpro] was specifically incorporatieginformation regarding [his] seizures into the
‘matrix’ that selected him for layoffs” (Doc. 34, p. 8). As support, hes¢ltte EEOC Charge “in conjunction with
other documentsand Herzog's testimony that hél) “assumed” Kittilsen’s seizure disorder was discussed in
determining who to select for layoff a2l “it would make sense for the HR community becaustifsen’'s EEOC
Charge] had happened to discuss it when they \goingand looking athe forced raking ... and the potential
reduction in force” Id.). Herzog howeverwas not part of thsediscussions about selections for layoffs, and his
speculation regarding ¢hdiscussions is not evidence that Kittilsen’s seizure disorder was “incorporatedhe
matrix.



Case 3:18-cv-00931-E Document 50 Filed 08/19/20 Page 8 of 21 PagelD 681

received benefits sind@ecember 201{Doc. 26,pp. 2-3). He also haspplied for andeceived
approval forSocial Securitydisability benefit§ld., p.6).

Kittilsen brings this action against Gexpro pursuant to the Americans with DisalAldie
(ADA) and Chapter 21 of the Texas Labor Code (Chapteff2dg 1) He asserts causes of action
for disability discrimination, disability harassment, failure to accommodate dlifysamd failure
to engage in the interactive procesdthough he does not include retaliation as a cause of action,
elsewhere in his complainbhe alleges generallythat Gexproretaliated against him for
opposing/reporting discrimination and/or seeking accommodation. Gexpro mogesriorry
judgment oreach of Kittilsen’s claims.

L EGAL STANDARD

Summary judgment is appropriate when “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter oFiawR. Civ. P.
56(a); Tagore v. United Stateg35 F.3d 324, 328 (5th Cir. 20137 material fact is one that
“might affect the outcome of theuit under the governing law, and a dispute is genuine if the
evidence is such that a reasonable jury could return a verdict for the nonmoving padgre
735 F.3d at 328 (quotingndersonv. Liberty Lobby, InG.477 U.S. 242, 248 (1986)). @ourt
must consider all of the evidence in the light most favorable to the nonmoving party, draw
reasonable inferences in favor of the nonmoving party, disregard evidence favorabledweaht m
that tre jury would not be required to believe, amflise to make credibility determinations or
weigh the evidenceHaverda v. Hays County23 F.3d 586, 591 (5th Cir. 2013).

If the burden of proof on an issue falls on the nonmoving party, the movant must
demonstrate “that there is an absence of evidence to support the nonmoving party S elasex

Corp. v. Catrett477 U.S. 317, 325 (198@ayle v. Allstate Ins. Co615 F.3d 350, 355 (5th Cir.
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2010). The burden then shifts to the nonmoving party to produce evidence showing the existence
of a genuine issue of material fact for tridlayle 615 F.3d at 35%eD. R.Civ. P. 56(e) To meet
this burden, the nanoving partymust present specific facts indicating a genuine issue for trial.
Bayle 615 F.3d at 355. “[Clonclusory statements, speculation, and unsubstantiated assertions” are
not specific facts and are not sufficient to defeat a motion for summary judgR8Rt.Corp. v.
Int'l Ins. Co, 612 F.3d 851, 857 (5th Cir. 2010).

ANALYSIS
1. Disability Discrimination

Gexpro moves for summary judgment on Kittilsen’s disability discrimination cause of
action, asserting (1) Kittilsen cannot establish a prima facie case becauss tleesvidence to
show he was a “qualified individual” or was subject to an adverse employntient §2) there is
no evidence to show Gexpro’s reason for terminating him was pretextual; and (3) weébt tesp
his termination, he did not exhaust his administrative remedies.

Both the ADA and Chapter21® prohibit an employer from discriminating against a
gualified individual on the basis of disability. 42 U.S.C. § 12112{(a¥. LAB. CODE. ANN. §
21.001,et seq. To establish a@iscrimination claim, a plaintiff may present “direct evidence that
[he] was discriminated against because of [his] disability or alternatmelyeed ander the
burdenshifting analysidirst articulated inMcDonnell Douglas Corp. v. Greed1l1 U.S. 792

(1973).” Caldwell v. KHOUTYV, 850 F.3d 237, 241 (5th Cir. 2017)n the absence of direct

3 Kittilsen’s Chapter 21 claims are based on the Texas Commission on Hum&sA&RigTCHRA), which “parallels
the language of the [ADA].Clark v. Champion Nat'l Sec., In@52 F.3d 570, 578.16(5th Cir. 2020) Accordingly,
Texas courts follow ADA law in evaluating Chapter @&crimination claimsandthis Court’'s ADA analysis also
appliesto Kittilsen’s Chapter 21 claimsld.; Williams v. Tarrant Cty. Coll. Dist.717 F. Appx 440, 44445 (5th Cir.
2018). Additionally, the ADA is “part of the same broad remedial framework as ... Vil¢ and all ant-
discriminatory acts are subject to similar analy§ikwers v. S. Reg’l Physician Servs.,. 247 F.3d 229, 234 (5th
Cir. 2001).
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evidence theplaintiff must establistine (1) has a disability or was regarded as disabled; (2) was
qualified for the job; and (3) was subject to an adverse employment decision on acdbent of
disability. I1d.

If a plaintiff establishes @rima faciecase of discrimination, the “burden shifts to the
employer to articulatea legitimate, nondiscriminatory reason for its employment action.”
Raytheon Co. v. Hernandez40U.S. 44, 50n.3(2003) (citingMcDonnell Douglas411 U.Sat
802) If the employesatsfies itsburden, theplaintiff must offerevidence to create a genuine
issue of material fact eithéinat the employer’s reasdh) is untrue and is, insteada pretext for
discrimination or (2) istrue, but only oneeasorfor its conduct and another tnating factor is
the plaintiff s protected characteristiE.E.O.C. v. LHC Group/73 F.3d 688, 702 (5th Cir. 2014).

A. Direct Evidence

Kittilsen first contendghis case need not be analyzed underMo®onnell Douglas
framework because &prohadadmittedhisdisability was the basfor his demotiorio the inside
sales positiort. Specifically Kittilsen assertstatements tha@expro moved hirto the inside sales
role as an accommodatiomhenhereturnedto work in January 2017 bause itwas“unable to
wait any longerbefore filling the critical [p]Jrogram [mpBnager role’are direct evidence that
Gexpro discriminated against Kittilsen based on his disability.

Direct evidence, in this context, must be “evidence which, if believed, proves the fact
without inference or presumption.3ee Eenne v. Spanish Lake Truck & Casino Plaza, L.L.C.
547 F. App’x 484, 488 (5th Cir. 2013). “If an inference is required for the evidence to be probative

as to [defendant’s] discriminatory animus in firing [plaintiff], the evidencereumstantial, not

4 In response to Gexpro’s summary judgment motion on his disability discriminédion Kittilsen addresses only
his allegations of discrimination regarding his move from program manager to ingisiénsénuary 2017. Because
he presents no summary judgment evidence or argument related to the othiadiactsnination alleged in his EEOC
Chargehe appears to abandon those grownitls respect to his claim.

10
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direct.” Bennett v. Dallas Indep. Sch. Dj936 F. Supp.2d 767, 776 (N.D. Tex. 2013) (quoting
Sandstad v. CB Richard Ellis, In€@09 F.3d 893, 897-98 (5th Cir. 2002)).

Gexpro’s statemestarenot direct evidence that it removed Kittilsen from the program
manager position lseuse of his seizure disorder. Instead, Gexpdicatedonly that it dd so
because hedd been unavailable through the majority of Fall 2016 to perform the joGaxyro
could not know when he might return. To coansthe statement as evidence that he was removed
from the position because of his disability requires an inference by a factdimtletherefore, is
notdirect evidence of discriminatiorSeee.g., Nall v. BNSF Ry. C®17 F.3d 335, 341 (5th Cir.
2019);Cortezv. Raytheon Cp663 F. Supp.2d 514, 521 (N.D. Tex. 2009) (employer’s testimony
that he terminated plaintiff when she failed to return to work upon the expiratiom ohpaid
medical leave was not direct evidence that the decision was discriminatory béeaesgmloyer
did not admit directly that kidecision was made because of Cortez’s disabilfiy)dingnodirect
evidence of discriminatigrthe Court must determine whether Kittilsen has presented evidence
to support a prima facie case of disability discrimination under Mioc®onnell Douglas
framework

B. Qualified Individual

Gexpro first asserts Kittilsen cannot establish that he was a qualifieiduralibecause,
due to his extended medical leave, he was unable to perform hisTjolbe a*“qualified
individual,” a plaintiff mustbe able tgperform the essential functions of the job in spite of his
disability or with an identifiedreasonable accommodation of his disabilit@lark v. Charter
Commc'ns, L.L.C.775 F. App’x 764, 766 (5th Cir. 2019Y.he Fifth Circuit hasrecognized the
ability to attend workand complete assigned tasks a regular basis is an essential function of

one’s job. See, e.g., Rogers v.’InMarine Terminals, Inc.87 F.3d 755, 759 (5th CiL.996) see

11
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alsoGreen v. Medco Health Solutieof Tex, LLC, 947 F. Supp.2d 712, 7232 (N.D. Tex. 2013)
aff'd, 560 F. App’x 398 (5th Cir. 2014Martinezv. Lennox Int’l, Inc, No. 3:96CV-0702G, 1997
WL 209306, at 8 (N.D. Tex. Apr. 18, 1991 In this case, Kittiisen was on medical leave, and
unavailable to work in the project manager role, for all but a few bletygeenAugust 16, 2016
and January 15, 2017.

Kittilsen, however, assertse “could perform the essential functions of his job with
reasonable accommodatidpécause “performing the program manager job from home would not
have been a difficult adjustment.” As evidence, he points to the fattaheats allowed to work
from home when necessary when he first experienced seizures in Sprincar2Dd@&l so
succesfully. Thereafter, he was “forced” to take medical leave “thougldid not ask for it or
wish to take if’

It appears that, af Summer2016, Gexpro allowed Kittilsen to work from home on days
when he also had to attend medical appointments (Det, 8576). And, his 2016 performance
evaluationshows he was “meeting expaidns” during the first half of 201@oc. 251, . 60-
64). The evaluation, however, clarifies théttilsen was"able to meet or exceed plamile he
was availabléand “helped maintain sales in the first half of the ymawas not able to finish out
the year due to medical challeng€kl.) (emphasis added).

The summary judgment evidence also shows that Gexpro initiated Kittilsen's medical
leaves beginning August 15, 2016 and October 31, ,2@h@esting that his medical providers
adviseas to whether he could perform his work safsjore he returned to wark And, hereare
some doctor letters releasing Kittilsen back to work during this period. Kittilssristhe Court

to one of these letters, written by Hays in November 28, 2016, stating that Kittilsen “should be

5 Kittilsen acknowledged in his June 2017 email thate were “safety concerns” with pest to his seizure disorder
(Doc.30-2, p. .

12
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able to return to work by Dec 12, 2016 with sensible seizure precautions ....” (Bbcpf589

90). The record, however, contains a number oftaafthl doctor lettersequesting thaKittilsen
remain out of workand/orextending periods of leave due to continuing seizures. Indeed, Kittilsen
requested that his leave be extended past the December 12, 2016 releasdedaidHays’s letter

and he did not return until the middle of January 2017.

The fact thakKittilsen may have been able to perform some of the essential functions of
the program manager job from home when he was on the job does not change the fastatat he
unable to work all but a few days between August 16, 2016 and January 16, Redause
Kittilsen could not workduring this periodhe wasnot a “qualified individual with a disality”
for purposes of the project manager positidee, e.g.Rogers 87 F.3dat 759 ([a]n essential
element of any ... job is an ability to appear for work ... and to complete assigned tagk& withi
reasonable period of timg”"Martinez 1997 WL 209306, at4 Accordingly, the Court finds
Kittilsen, with or without reasonable accommodations, could not perform the essential functions
of his jobwhen he was removed from the project manager postidnthus,wasnot a qualified
individual.

C. Adverse Employment Action

Gexpro conterslKittilsen cannot establish a prima faciaseof disability discrimination
because moving Kittilsen from program manager to inside sales simply removedotome
Kittilsen’s job duties without a reduction in papddid not constitute an adverse employment

action or demotiofi Kittilsen disagrees, pointing to evidence that, although his salary remained

¢ Gexpro also asserted Kittilsen cannot establish either the Second PEPM&yhR2017 suspension were adverse
employment actions. Kittilsénresponsgeas notegreviously addesses only his alleged demotion. In any event,
the Fifth Circuit has determined that placement on a performance impravelaerns not an ultimate employment
decision that can form the basis of a disparate treatment ctém, e.g., Turner v. Novartis Pharm. CoA2 F.
App’x 139, 141 (5th Cir. 2011). Nor is receiving a short, paid suspen§en, e.g., Cabral v. Brennab3 F.3d
763, 767 (5th Cir. 2017}wo-day suspensioffom workthatexacted no “physical, emotional, or economic toll” did
not qualify as aradverseemploymentction). Accordingly, the Court finds, and Kittilsen does not dispute, that the

13
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the same, he waw longerentitled toprogram manager performance bonuses, whisfesented
a “loss of almost $10,000 per year.”

For disability discrimination, onlyltimate employment decisions sucHh Bsing, granting
leave, discharging, promotingr compensating” are actionabl@urner, 442 F. App'x140-41.
To showa demotion, Kittilsen cites the Court to (1) a statement in his affidavit thatrbeided
the evidence that [he] far surpassed quota each quarter to the point that [he] heddoapipe
maximum amount of bonus pay that [he] could recearad (2) a chat titled “2016 Program
Manager Commission Calculation” showing he received commission payfieerite first two
quarters of 2016 (Doc. 35, p. 93; Doc. 32, p. 4§. But neither documenis evidence that he
would not be eligible for commission payments or that he would lose “almost $10,000 per year
in inside salesHis inside sales offer letter states that he was eligible to participate in a commission
plan (Doc. No. 3, p.3). And, there is neummay judgment evidence to show that he would
receive any less of an anneaimmission or bonus, in that positionBecause Kittilsen presents
no evidence to show that there would b&gmificant or any, difference in the commissions he
received before andfter the changdn position, he cannot establish he suffered an adverse
employment actionSeg e.g.Maestas v. Apple, IndNo. A-11-CV-8521Y, 2012 WL 12897395,
at *4 (W.D. Tex. Nov. 14, 2012aff'd, 546 F. Appx 422 (5th Cir. 2013}*Maestas must put forth
some evidence other than his speculation about his loss of commissions to estalbitishinat
position was a demotiéh

D. Discriminatory Termination

Finally, Gexpro asserts it is entitled to summary judgment on Kittilsen’s discriminatory

termination claim because he failed to exhaust his administrative remedies spilatréo the

Second PIP and suspension do not constitute adverse employment actions.
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claim. Under both the ADA and Chapter 21, a Texas plaintiff must extasisdministrative
remedies by filing a charge with th&@C or the Texas Workforce CommissioWilliams v.
Tarrant County Coll. Dist.717 F. App'x 440, 444-45 (5th Cir. 2018). A plaintiff properly raises
his claims in federal court only when “they are within the scope of the ... investigaticim eam
reasonably be expected to grow out of the [administrative] charge of discriminatidn.”
“Termination is a discrete event for which a claimamist file a supplemental charge or amend
the original EEOC charge.See Rillips v. Caris Life Scislnc., 715 F. App’x 365, 369 (5th Cir.
2017); SimmondMyers v. Caesars Eattainment Corp.515 F. App’x 269, 273 (5th Cir. 2011)
Because Kittilsen dichot amend hi€£EOC Charge file a new charge, or otherwisgprise the
EEOC ofhisbelief that his termination was discriminatottye Court finds, and Kittilsen does not
dispute! that he did not exhaust his administrative remedies and Gexpro is entitled to summary
judgment on the claim.

Because there is no evidence that Kittilsers a qualified individual or suffered an adverse
employment action, the Court finds Gexpro mitted to summary judgment on his disability
discrimination cause of action arising from the Second PIP, the alleged cematid the
suspension. Gexpro also is entitled to summary judgment on Kittiisen’s discriminatory
termination cause of action besalhe failed to exhaust his administrative remedies.

2. Reasonable Accommodation and Engaging in I nteractive Process

Gexpronextasserts Kittilsen’s claims for failure to accommoduasalisability andengage

in the interactive proce$also failas a matter of lalvecause he was not a qualified individual and

Gexpro provided every reasonable accommodation that he requested.

7 Kittilsen asserts for the first time in his summary judgment response that he does not certtanaridtion was
a result of discrimination (Doc. 34, p. 16).

8 The Court considers these claims togetl8geGriffin v. UPS, Inc.661 F.3d 216, 224 (5th Cir. 20) (“[W]hen an
employer’s unwillingness to engage ig@od faith interactive process leads to a failure to reasonably accommodate

15
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Discrimination under the ADA includes a failure to make “reasonable accom sl &di
the known physical or mental limitations of an otherwise qualified individual with ailitiga..
unless such covered entity can demonstrate that the accommodation would impose an undue
hardship.” Feist v. La. Dep’t of Justice, Office of the Att'y G&B0 F.3d 450, 452 (5th Cir. 2013)
(quoting42 U.S.C.8 12112(b)(5)(A); see alsoTEX. LAB. CODE ANN. § 21.128(a)(making it
unlawful for an employer to fail to make a reasonable workplace accommodation falifieaju
individual with a disability). To prevail on aifure-to-accommodate claipa plaintiff must prove
(1) heis a qualified individual with a disability; (2) the disability and its consequential limitation
were known byhisemployer; and (3) the employer failed to make reasonable accommodations for
the limitations. Feist 730 F.3dat 452. “Reasonable accommatiorns’ include reasonable
modifications or adjustments that would enable the employee to perform the e$gedtiahs of
his current jobjob restructuring, paiime or modified work scheduleandreassignment to a
vacant position. 42 U.S.C. § 12111(9)(B)[O]nce the employee presents a request for an
accommodation, the employer is required to engage in the interactive process so teat tiogyet
can determine what reasonable accommodations might be avai(@lalé,”952 F.3d at 588 n.73
(citation omitted).

In June 2017, Kittilsen suggested an accommodation allowing him to work “largely” from
home (Doc. 28, p. 5). His wife recently had returned to work and would be unavailabiesto dr
him to work (Id.). Gexpro denied his request to work from home because it did not allew non
exempt employees to work from home on a regular basis and the inside sales positiohavas
job that could be done at home and required reguaelison attendancBc. 313, p. 2). Gexpro

offered to explore other methods of transportation with Kittilsen, and he testifiedversations

an employee, the employer violatee ADA.”); see also Clark952 F.3d at 588
16
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with Gexpro regarding alternative transportation, including Uber, other car seamckpublic
transportationlfl.; Doc. 28, p. 5). Kittilsen refused Gexpro’s suggestions (Doc. 31-3, p. 2).

At the time, Kittilsen had beeon leave since May 22, 2017, and he remained on leave,
continuing to have seizures throughout the summer. (Doc. 28, #\sla result, he was not a
gualified individual at the time he requested theoammodation.SeeAmsel v. Texas Water Dev.
Bd, 464 F. App’x 395, 400 (5th Cir. 2012yortez 664 F. Supp.2d 522 (plaintiff who could not
attend work was not a “qualified individual with a disability¥jentes v. Krypton Solutions, LL.C
No. 4:12cv-581, 2013 WL 1391113, at *4 (E.D. Tex. Apr. 4, 2013) (because plaintiff “was unable
to come to work at the timaf the adverse employment action,” he could not perform an essential
function of his job).

Even if Kittilsen were a qualified individuahe Fifth Circuit has recognized that regular
attendance at work is “an essential function of most joblypes v. First Commerce Corfd.34
F.3d 721, 26-27 (5th Cir. 1998) (“Team work under supervision generally cannot be performed
at home without a substantial reduction in the quality of the empkypegformance)! Amse)

464 F. App’xat400 fecognizing'necessity of iroffice time for purposes of customer service and
team work”) Althoughhetestifiedhe could perforntheinside sales job, “deast in part, at home
with a v chip, a laptop and a cell phone” (Doc. 34, p, K&)ilsen’s subjective judgment on the
matteris insufficient to raise genuine dispute of material fabat such an accommodation is
reasonableSeeCredeur v. Louisian@hrough Office of Attorney Ger860 F.3d 785, 78-95 (5th

Cir. 2017) (employee’s testimony that there were no problems resulting from her wartkorgea
and her supervisors were satisfied with her work did not create genuine disputeéampfactude
summary judgmet Further Kittilsen’s inside sales position required him to work alongside the

program manager to make sure parts were in stock, order parts, and ensure the pasgipm w
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to-date (Doc. 27, p. 8)The summary judgment evidence shows his position involved teamwork
and he relied on caororkers for help (Doc31, pp. 2, » Further, Kittilsen’s performance waas
ongoing concern, and his working from home could hinder Gexpro’s supervision and emaluatio
of his work. See Hpes 134 F.3cat 736-27.

Under the summary judgment evidence presented, the Court finds Kittilsen failseta r
genuine dispute of material fact as to whether (1) he is a qualified individual oeXgjd3ailed
to make aeasonable accommodation. Accordingly, Gexpro is entitled to summary judgment on
his auses of action fdrailure to make a reasonable accommodation and engage in the interactive
process.

3. Disability Harassment

Gexpro asserts Kittilsen’s claims for disdgiharassment fails as a matter of law because
the allegedly harassing conduct was not sufficiently pervasive or severe to attenditeons of
his employment and create an abusive working environment. Kittilsen does not respond to
Gexpro’s summary judgment motion with respect to the harassment claim.

To prevail orhisclaim of disabilitybased harassment, Kittilsen must prove: (1) he belongs
to a protected group; (2) he was subjected to unwelcome harassment; (3) the harassment
complained of was based on his disability or disabilities; (4) the harassment cau pitafected
a term, condition, or privilege of employment; and (5) his employer knew or should have known
of the harassment and failed to take prompt, remedial addoiden v. E. Baton Rouge Par. Sch.

Bd, 715 F. App’x 310, 316 (5th Cir. 2017). “Moreovdretdisabilitybased harassment must ‘be
sufficiently pervasive or severe to alter the conditions of employment and ameabusive

working environment.” Id. (quotingFlowers 247 F.3cat 235-36).

18
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The only evidence to show Kittilsemvas subjected to actionable harassmienhis
testimony thahe was demotedeceivedthe Second PIRandhis first supervisor, Ben Goff, told
him to go have his seizures “somewhere else” amalfd give [him] the finger ... oftentimes”
(Doc. 28, p. 9).To determine whether evidence raises harassment, a court considers “the frequency
of the discriminatory conduct, the severity, whether it is phylgitateatening or humiliating, or
a mere offensive utterance, and whether it unreasonably interferes withpéwyess work
performance.” Flowers 237 F.3d at 23&6. Considering the relevant factors, the Court finds
and Kittilsen does not dispute, thhe conduct identified by Kittilsen does not rise to the level of
actionable conduct for disability harassment. Adoaly, Gexprois entitled tosummary
judgment on ktilsen’s disability harassmenauase of action
4. Retaliation

Although Kittilsen did notdentifyretaliatior? as a cause of action in his complaint, Gexpro
moves for summary judgment in an abundance of caution because Kittilsen’s coggateirally
alleges that Gexpro retaliated against him for opposing/reporting discrimination and/or seeking
accommodationGexpro asserts Kittilsen failed to exhaust his administrative remedies with regard
to any retaliation claim.

Kittilsen filed hisEEOCCharge on June 30, 201alleging disability discrimination. The
EEOC Charge does not allege retaliation specifically ofactg to show retaliation as a result of
his January 2017 email on any other basiRetaliation claims are distinct from discrimination
claims. Frazier v. Sabine River Auth. L&09 F. App’x 370, 374 (5th Cir. 2013)nterpreting the

EEOC (harge broadly according to the scope of the investigation that could reasonably be

9 Kittilsen must establish three elements to make a prima facie case of ratal{a)idie engaged in an activity
protected by the statute; (2islemployer took an adverse employment action againstdnd (3) there is a causal
connection between the protectedwatt and the adverse actiorreist, 730 F.3d at 454.
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expected to grow out af, the Courtfinds such an investigation would not incluaeclaim of
retaliation.

Kittilsen, howeverassert$ie has a retalian claim because his terminationas a result
of retaliation for filinghis EEOC Chargeand there is no exhaustion requiremfmtthe claim
pursuant tdGupta v. East Texas State Un&54 F.2d 411 (5th Cir. 1981). [Buptg the Fifth
Circuit held “it is unnecessary for a plaintiff éxhaust@administrative remedies prior to urging a
retaliation claim growing out of an earlier charged. at 414. Thesuptaexception, however,
does not apply when a plaintiff alleges that the same adverse employment actionresilitio#
bothdiscriminationandretaliation. Simmondvlyers 515 F. App’xat273—74;Sapp v. Potter413
F. App’x 750, 752-53 (5th Cir. 2011

Kittilsen's complaintalleges he waterminated and replaced by a person who did not have
a disability and/or perceived disabilignd Gexpro “discriminated against [him] based upon his
disability ... and retaliated against him fapposing/reporting discrimination and/or seeking
accommodation” (Doc. 1)During his deposition, Kittilsen testified th&expro eliminated his
position in 2017 because he had a disability (Doc. 28;-9). &ittilsen also attributes his
termination tohis January 2017 email and testified tivaith respect to the EEOC Charge, he
“would imagine it was all relatedld., p. 11).

To the extent Kittilsen wants the Court to read his complaint to assert atloédiBexpro
terminated him imetaliation for his EEOC Chargthe complaint also can be read to assert a claim
for discriminatory termination. And, when asked about his allegations during his deposition,
Kittilsen attributed his termination to both discrimination and retaliatflithough Kittilsen now
assers—in response to Gexpro’s summary judgment motion showing he failed to exhaust his

administrative remediesthat he “does not contend his termination was a result of
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‘discrimination” he has nevesought leave to clarify the dhas in his complaint.Because he
alleges bothdiscriminationandretaliationarising out ohis termination, ta Guptaexception does
not apply and Kittilsen’sermination was aepaate employment eveéfor which he was required
to, but did notfile a new, amended, or supplemental chhejere commencing this actiorksee
SimmondMyers 515 F. App’xat273. Accordingly, Kittilsen failed to exhaust his administrative
remediesand Gexpro is entitled to summary judgment on his retali&onyinationclaim.
CONCLUSION

For the foregoing reasons, GexmoMotion for Summary Judgment (Doc. 28

GRANTED. Kittilsen’s causg of action against Gexpro aid SM1SSED with pregudice. The

Court will enter a final judgment consistent with torsler.

SO ORDERED; signed Augus19, 2020.

GO L P

ADA BROWN
UNITED STATES DISTRICT JUDGE
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