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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

THE INCLUSIVE COMMUNITIES
PROJECT, INC.,

Plaintiff,
V. Civil Action N0.3:18-CV-01898-L

HEARTLAND COMMUNITY
ASSOCIATION, INC.,

w W W W W N LN N W W W

Defendant

MEMORANDUM OPINION AND ORDER

Before the court are Defendahtearttand Community Association Inc.’s Motion to
Dismiss for Failure to State a Claim (Doc. 7), filed October 9, 2018; Defendarst Amended
Rule 12(b)(6) Motion to Dismiss (Doc. 14), filed December 4, 2018; Plaintiff The lnaelus
Communities Projeginc.’s Response to Defendant’s First Amended 12(b)(6) Motion to Dismiss
(Doc. 16), filed December 21, 2018; and Defendant’'s Reply in Support of the FiratlAdhRule
12(b)(6) Motion to Dismiss (Doc. 17), filed January 4, 204%er careful consideratio of the
motion, briefs, pleadings, and applicablghority the courdenies & mootDefendant’s Motion
to Dismiss for Failure to State a Claim (Doc.ghants Defendant’s First Amended Rule 12(b)(6)
Motion to Dismiss (Doc. 14) amdismisses with prejudce this action
l. Factual and Procedural Background

On duly 24, 2018, the Inclusive Communities Project (“ICP” or “Plaintiff”) fills action
against Heartland Community Association, Inc. (“HCA” or “Defendant”), risggthata policy
enacted byHCA in a singlefamily development located in an unincorporated area of Kaufman

County, Texas, constituteace discrimination in violation o#42 U.S.C. § 1982‘8§ 1982"), and
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the disparate impact and disparate treatment standards 4&d&iS.C. § 3604(a) ahe Fair
Housing Act(“FHA") . On October 9, 2018, HCA filed a Motion to Dismiss for Failure to State a
Claim (Doc. 7)! On October 30, 2018, ICP filed an Amended Complaint (the “Amended
Complaint”) (Doc. 10)pursuant to Federal Rule of Civil Procedure 15(a)(1)(B), which allows a
party to amend its pleading once as a matter of course within 21 days afiee s€ a motion
under Federal Rule of Civil Procedure 12(b). On December 4, 2018, HCA filed the Amended Rule
12(b)(6) Motion to Dismiss (Doc. 15), seeking to dismiss all claims asserted®isn Athended
Complaint.

ICP is a naprofit organization that assists households in seeking access toghousin
predominately nonminority locations in the Dallas, Texas area. Pl.’'s Am. Conagl.,1D at 2.
ICP’s clients are predominantly Black or AfricAmerican, and some of them participate in the
Section 8 (“Section 8”) Housing Choice Voucher Program adit@red by the Dallas Housing
Authority (“DHA”"). Id. at 2-3.

HCA is a nonprofit property owners’ association with the authority to emaceaforce
rules and regulations for Heartland, Texas, a sifagi@ly development located in Kaufman
County.ld. at 5 HCA'’s authority to enact and enforce rules and regulations is set fonth deéed
restrictions and covenants for each sirfglmily property in Heartlandd. at 6. On March 19,
2018, HCA enactethepolicy (the “Policy”)at issue in this cashl. at 67. ThePolicy is codified
in Section 1.5.5 of the Tenth Supplemental Certificate and Memorandum of Recording of
Dedicatory Instruments for Heartland Community Association, llsicat 7. The purpose of

Section 1.5.5 is “tostablish minimum criteria by which the Owner of a Rental Property must

1 As HRA subsequently filed an amended motion to dismiss in response ® A@Rnded Complaint, the court
denies as mooHRA's Motion to Dismiss for Failure to State a Claim (Doc. 7) that addreshe allegations and
claims set forth in the Original Congiht. The First Amended Rule 12(b)(6) Motion to Dismiss (Doc. 15) supesse
the first motion to dismiss.
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qualify tenants and any other occupants of the Owner’s Rental Property.” Tioa sets forth
three specific qualifications for rental tenants. One of the qualificationgdified in Section
1.5.5.2 and titled “No Section 8 Housindd! It provides, “A Rental Property may not be used for
a publicly financed or subsidized housing program, such as Section 8 HolgirGP asserts
that the other two requirements prohibit renting to sex offenders and tenants witbry dfist
evictions, and, by grouping these categories of individuals with Section 8 voucher hdsigkeaol

Policy “directly classifies voucher participants as undesirable tenants™ramdorces the
unjustified stigma o voucher families.ld. at 10. ICP contends that, if an owner violates this
requirement by renting to a prohibited person or household, such action is sanctionable under
HCA'’s Violation Enforcement Policy, which authorizes the assessmemnsfand couraction
to obtain injunctive relief and collect finds. at 1112.

In its first claim against HCA, ICP asserts that the Policy has a disparate impaa o
Black or AfricarAmerican populationsfl) the existing Section 8 voucher residents living in
rentals located in Heartland af) any future voucher holders who may wish to apply for a rental
property in Heartlandd. at 10. With respect to the existing voucher residents in Heartland, ICP
contends that all 96 of the families renting property in Heartland usingt@rs8cvoucher are
Black or African Americanld. at 12. ICP alleges that the Policy “causes the exclusion of the
current voucher group by expressly limiting the terms upon which an existing voeakercan
be renewed to households for which there is no change in occupdnét.13. It further contends
that the Policy “causes the exclusion of the current voucher group by itscaftesihg landlords
to sell the properties currently being leased to voucher tenants rather thanetmtbwn a unit

that cannot be leased to another voucher resident once the current voucher occupant no longer

leases the unitld. ICP argues that the Policy has a disparate impact on the 96 Black or African
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American families using Section 8 vouchers beeaimscontrast, the White nddispanic renters
in Heartland who do not use a Section 8 voucher will not be adversely affected by tiiel@olic

With respect to future voucher holders who may wish to apply for a rental praperty
Heartland, ICP argues théhe Policy will havea disparate impact on the Black or African
American population because a high percentage of Black or Afficaerican individuals are
currently on DHA’s Section 8 voucher waiting list. ICP sets forth stedisti support of its
postion. Specifically, as of June 13, 2017, ICP alleges that 82.8% of the households on the Section
8 voucher waiting list were Black or African Americ#ah. at 16. In contrast, ICP alleges that only
3.9% of households on the waiting list at that time were WhiteAs of May 31, 2018, 84.34%
of the households on the waiting list were Black or African Americhiereas.4% were White.
Id. at 17. ICP sets fth addtional raerelatedstatistics rgardingthe total number of households
renting property in the Dallas Metropolitan Division in 2017 and 2018, and the relative number of
households seeking Section 8 assistaliceat 1617.ICP also sets forth diatics comparing the
incomes of Black or Africarmerican renter households to White Adispanic renter households
in the Dallas Metropolitan Division and Kaufman Count@P argues thathese statistical
allegations show that the Policy “causes a greater impact on a protectedleleksr African
American, than it does on White néfispanic householdsld. at 13. ICP contends that the Policy
“sets a preference for higher income non Section 8 voucher households that can afford to rent
single familyhome in Heartland.ld. at 22.

In addition to assertingdisparate impact claim, ICP contends that the Policy violates the
disparate treatment standatshder the FHA and 8§ 198Because HCAallegedly had a
discriminatory intent in adopting tCP @ntend that HCA habors a raciallydiscriminatory

motive with respect to current Section 8 voucher holders in Heartland because afhcdrtn
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currently Black or African Americanld. at 24. It allegesthat HCA habors a racially
discriminatory motive with rgeect to future applicants of rental properties seeking to use a Section
8 voucher because the population of applicants in the Dallas Metropolitan Division is
disproportionately Black or African Americalul. at 2627. ICP contendsThe fact that DHA’s
voucher program and the other Section 8 voucher programs in the Dallas Metropolitaon
are predominantly Black or African American is common knowledge,” ande‘[gxclusionary
effect of this disproportionately Black or AfridapAmerican group [as a selt of the Policy] is
foreseeable.1d. at 28. In asserting that HCA had a discriminatory intent in enacting this Policy,
ICP alleges that HCA “began to consider the policy in 2018 after the number of BladakcamnAf
[-]AmericanDHA Section 8 voucher households increased from 0 in 2013 to 72 in 2017,” and
“doubled from 2016 to 20171d. at 2829. It contends*‘While this increase did not substantially
affect the racial composition of Heartland, it was a significant increae number of Black
renter households in Heartland,” and “[t]Jaking action to exclude Black tenants froajoatyn
White norrHispanic community after a significant increase in the number of those teshamis
discriminatory intent.’ld. at 29.

ICP @mntend that, prior to filing this lawsuitlCP asked HCA for its purpose in adopting
the Policy prohibiting rentals to Section 8 housing voucher holders, and they “gaveamjsieas
Id. at 26.ICP alleges that “[t]he failure to give any reason for theohlie prohibition against
renting to Section 8 voucher households is consistent with the existence of an illega pheipos
the defendant did not want to discloskl’ at 29. ICP further alleges that, “[g]iven the racially
discriminatory result of thection, it is a reasonable inference that the illegal purpose is the
deliberate exclusion of Black tenants because of their ritteat 10.ICP notesthat HCA, in its

“Rental Amendment Questions and Answers” explaining the proposed Policy, stptetthat:
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[W]e believe too many rental properties will reduce the

homeowner’s ability to feel like a large, tight knit community and

reduces the number of people wiling to serve on

Committees/Boards and local school's PTA/PTO and may have a

longterm impacibon the community in which they live.
Id. at 25-26.

In its Motion to Dismiss, HCA argues that, with respect to the disparate impact claim

asserted under the FHA, ICP has failed to meet the Supreme Court’s robustycaagaiement
set forth inTexas Department of Housing and Community Affairs v. Inclusive Communities
Project, Inc.135 S. Ct. 2507 (2015). HCA argues that, pursuant tmthestcausality requement,
ICP is required to plead facts showing that the Policy caused the statistiaatgisghe allegedly
impacted geographical area. Def.’s Mot. to Dismiss, Doc. 15 at 16. HCAsatbat ICP has
merely shown that “a disproportionately higher nundfdslack or AfricarAmerican households
participate in the Section 8 progranid’ at 16. It argues that these allegations fall short of the
causality requirement because:

Nowhere does ICP contend that the Policy caused more Black or

African-Americans tha White nonHispanics to be on the DHA'’s

Section 8 waiting list, caused more Black or Afridamericans

than White norHispanics to participate in the Section 8 program,

caused more Blacks or Africékmericans than White nen

Hispanics to be eligible for Section 8 vouchers, or caused a

disproportionate number of Black or Africé@merican renter

households to be part of the Section 8 program.
Id. at 16. HCA notes that the Supreme Court established the causality requirecaarseive
“wants to protect deferashts from abusive disparatepact claimsso that race would not be used
and . . cause defendants to be liable for racial disparities that they did not createiting Texas
Dep't of Hous. & Cmty. Affairsl35 S. Ct. at 2524).

With respect to ICP’s disparate treatment claim asserted under the FHAfjsiG&kgues

that ICP’s claim solely relies on allegations that the Policy will disproportionatédgt more
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Black or AfricanAmerican households, andist therefore, “really ICP’s disparate impact claim
recast as a disparate treatment clailt.”at 1920. HCA next argues that the Policy is “racially
neutral and applies to all Section 8 voucher recipients regardless of race,” and $GRtiset
forth factual allegations that HCA had a raciatligcriminatory motive in enacting itd. at 20.
HCA nextargues that the claim should be dismissed because ICP relies on circainstatgnce
of discriminatory intent or motive that does not adequately ésttabl prima facie case of
discrimination.ld. at 18. HCA contends that ICP solely relies on “subjective and unsupported
assumptions,such as the allegation that the Policy classifies voucher participantdexsrahble
tenants and reinforcesunjustified stigma on voucher families lnycluding them as one of three
categories of rental applicants, the two other prohibited groups beingffenders and tenants
with a history of evictiondd. at 2021 (citing Pl.’s Am. Compl., Doc. 10 at 10). HCA arguest}
per the text of the Policy, there ame pejorative references made to Section 8 tenamtisany
stigma perceived by ICP “exists solely within ICP’s subjective readinbeoPolicy.”Id. at 21.
HCA further argues that ICP fails to allege that HCA kraalwvledge that DHA'’s Section 8 voucher
program participants are predominantly Black or Afridanerican.ld. at 22. It argues that ICP
assumes, without providing support, that racial motivations must have been the reaben for
Policy due to the increased number of DHA Section 8 voucher households in Heédtlai@A
argues that these conclusory allegatians insufficient to set forth circumstantial evidence of
discriminatory intent to plead a disparate treatment claim.

With respect to ICP’s § 1982 claim, HCA argues that ICP has failedetgeathat HCA
had a discriminatory intem enacting the Poligyas required to plead both a § 1982 claim and a
disparate treatment claim under the FHHCA argues that “ICP has not pleaded sufficient facts

to show that Heartland knew the number or racial mgkef the Section 8 tenants living in
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Heartland or knew the racial composition of those who would qualify for renting units in
Heartland.”ld. at 15. It argues that, “ICP has also not pleaded facts to show that race was
considered at all in the decision to enact the raeralytral Policy.”ld. Lastly, HCA argueshat
“ICP’s statistics also do not support any inference of discrimination bethese statistics only
show that a disproportional number of Black and Afriéanerican households participate in the
Section 8 program [d. In light of the paucity of allegions that HCA had a discriminatory intent,
HCA argues that ICB disparate treatment claim should be dismissed for faitirggate a claim
upon which relief can be granted.
Il. Rule 12(b)(6)— Failure to State a Claim

To defeat a motion to dismiss filednguant to Rule 12(b)(6) of the Federal Rules of Civil
Procedure, a plaintiff must plead “enough facts to state a claim to raieist plausible on its
face.” Bell Atlantic Corp. v. TwombJy\550 U.S. 544, 570 (2007Reliable Consultants, Inc. v.
Earle, 517F.3d 738, 742 (5th Cir. 2008guidry v. American Pub. Life Ins. C&12 F.3d 177,
180 (5th Cir. 2007)A claim meets the plausibility test “when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that eveddett is liake for the misconduct
alleged.The plausibility standard is not akin to a ‘probability requirement,’ but it asksdoe
than a sheer possibility that a defendant has acted unlawféiéroft v. Igbal 556 U.S. 662,
678 (2009)(internal citations omitted). While a complaint need not contain detailed factual
allegations, it must set forth “more than labels and conclusions, and a formul@taeaf the
elements of aause of action will not do.Twombly 550 U.S. at 555 (citation omittg. The
“[flactual allegations of [a complaint] must be enough to raise a right to abliefe the speculative
level . . . on the assumption that all the allegations in the complaint are true (even ifildaubtf

fact).” Id. (quotation marks, @tions,and footnote omitted). When the allegations of the pleading
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do not allow the court to infer more than the mere possibility of wrongdoing, they fallaghor
showing that the pleader is entitled to relikfbal, 556 U.S. at 679.

In reviewing a Rule 12(%) motion, the court must accept all weleaded facts in the
complaint as true and view them in the lightsniavorable to the plaintifSonnier v. State Farm
Mutual Auto. Ins. C9.509F.3d 673, 675 (5th Cir. 2007Martin K. Eby Constr. Co. v. Dalta
Area Rapid Transjt369 F.3d 464, 467 (5th Cir. 2008gaker v. Putngl75 F.3d 190, 196 (5th Cir.
1996). In ruling on such a motion, the court cannot look beyond the pleadthg$Spivey v.
Robertson 197 F.3d 772, 774 (5th Cir. 1999). The pleadings include the complairdrgnd
documents attached to @ollins v. Morgan Stanley Dean Witt&t24 F.3d 496, 4989 (5th Cir.
2000).Likewise, “[d]Jocuments that a defendant attaches to a motion to dismissresielered
part of the pleadings if they are referred to in the plaintiffs complaint andeateatto [the
plaintiff's] claims.” Id. (quotingVenture Assocs. Corp. v. Zenith Data Sys. CA@®7 F.2d 429,
431 (7th Cir. 1993)). In this regard, a document that is part of the record but not referred
plaintiff's complaint and not attached to a motion to dismiss may not be considereddoythe
in ruling on a 12(b)(6) motioines v. D.R. Horton, Inc699 F.3d 812, 820 & n.9 (5th Cir. 2012)
(citation omitted). Further, it is wekstablished and “clearly proper in deciding a 12(b)(6) motion
[that a court may] take judicial notice of matters of public recofeuiik v. Stryker Corp631
F.3d 777, 783 (5th Cir. 2011) (quotimprris v. Hearst Trus 500 F.3d 454, 461 n.9 (5th Cir.
2007) (citingCinel v. Connick15 F.3d 1338, 1343 n.6 (5th Cir. 1994)).

The ultimate question in a Rule 12(b)(6) motion is whether the complaint states a valid
claim when it is viewed in the light mbfavorable to thelaintiff. Great Plains Trust Co. v.
Morgan Stanley Dean WitteB13F.3d 305, 312 (5th Cir. 2002)Vhile well-pleaded facts of a

complaint are to be accepted as true, legal conclusions are not “entitled suthetasn of truth.”
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Igbal, 556 U.S. at 67&itation omitted)Further, a court is not to strain to find inferences favorable
to the plaintiff and is not to accept conclusory allegations, unwarranted deductiongalor le
conclusionsR2 Invs. LDC v. Phillips401 F.3d 638, 642 (5th Cir. 2005) (tites omitted).The
court does not evaluate the plaintiff’s likelihood of success; instead, it only determhether
the plaintiff has pleagdl a legally cognizable clainnited States ex rel. Riley v. St. Luke’s
Episcopal Hosp.355 F.3d 370, 376 (5th Cir. 2004). Stated another way, when a court deals with
a Rule 12(b)(6) motion, its task is to test the sufficiency of the allegationairweatin the
pleadings to determine whether they are adequate enough to state a clainhigboreief can
be grantedMann v. Adams Realty C&56 F.2d 288, 293 (5th Cir. 197Dpe v. Hillsboro Indep.
Sch. Dist, 81 F.3d 1395, 1401 (5th Cir. 19962v’d on other groundsl13 F.3d 1412 (5th Cir.
1997) (en banc). Accordingly, denial of a 12(b)(6) motion has no bearing on whethattiff pla
ultimately establishes the necessary proof to prevail on a claim that withstah@d)(6)
challenge Adams 556 F.2d at 293.
[I. Analysis

A. Disparate Impact Claim Pursuant to 42 U.S.C. 8§ 3604(a)

In Texas Department of Housing and Community Affairs v. Inclusive Communities Project,
Inc., the Supreme Court held that 42 U.S.C. § 3604(a) of the FHA encompasses dispzaete
claims. 135 S. Ct. at 2518. In discussing the role of dispamgact liability under the FHAthe
Court notel that “disparatémpact liability may prevent segregated housing patterns that might
otherwise result from covert and illicit stereotypinigl”’ at 2522. In recognizing disparatepact
liability as cognizable under the FHA, the Court was careful to explain tkardteimpact
liability should be “properly limited in key respects that avoid the seriougittdizsal questions

that might arise under the FHA, for instance, if such liability were imposed baksdygl an a
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showing of a statistical disparityld. In defining the parameters of pleading a disparate impact
based on a statistical disparity, the Court stated that such claim “must fail if the fptaintibt
point to a defendant’s policy or policies causing that disparitly.at 2523. “A robustausality
requirement ensures that racial imbalance does not, without more, estaptima facie case of
disparate impact and thus protects defendants from being held liable for raciatiéssiieey did
not create.’ld. (QquotingWards Cove Packing Co. v. Aton#90 U.S. 642, 653 (198%uperseded
by statute on other groundmternal quotation marks omitted)). “A plaintiff who fails to allege
facts at the pleading stage or produce statistical evidence demonstrating a@amesction cannot
make out a prima facie case of disparate impadt.”If a statistical discrepancy is caused by
factors other than the defendant’s policy, a plaintiff cannot establish a prim&déae, and there
is no liability.” Id. at 2514. “Courts should avoid interpreting dispanatpact liability to be so
expansive as to inject racial consideyasi into every housing decisiond. at 2524.

In a recentlypublished opinion, the Fifth Circudefined the applicablburdenshifting
test for determining disparaimpact claims asserted under the FHAclusive Communities
Project v. Lincoln PropCo, 920 F.3d890 901 (5th Cir. 2019)/[A] plaintiff must first prove a
prima facie case of discrimination by showing that the challenged practsesaadiscriminatory
effect.” I1d. (citing 24 C.F.R. § 100.500(c)(1)). “If the plaintiff makes a primaefaase, the
defendant must then prove that the challenged practice is necessary to achieveareobtha
defendant’s substantial, legitimate, nondiscriminatory interedt.” (citing 24 C.F.R. 8§
100.500(c)(2)). “If the defendant meets its burden, the plaintiff must then showftinelalgt’s
interests could be served by another practice that has a less discrim@ftgoty 1d. at 90102

(citing 24 C.F.R. 8 100.500(c)(3)n setting forth this test, the Fifth Circuit noted that the strict
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robust casatiorf requirement set forth ilexas Department of Housing and Community Affairs
made clear that the Court intended to limit the natussdidparate impact claimsserted pursuant
to theFHA. Id. at 903.
The Fifth Circuit noted, however, that the Court “did not clearly delineate [thafing

or requirements” of the robust causation requireménthe court addressed four views of “robust
causation”set forthby the Eighth Circuit, Fourth Circuit, and Eleventh Circlit. at 90405
(discussinggllis v. City of Minneapolis860 F.3d 1106, 114 (8th Cir. 201 Reyes v. Waples
Mobile Home Park Ltd. P’shj®03 F.3d 415, 424 (4th Cir. 2018&ndOviedo Town Ctr, II, L.L.P.
v. City of Oviedo, Florida759F. App’'x 828, 83335, No. 1714254, 2018 WL 6822693, at *4
(11th Cir. Dec. 28, 2018¥ Without specifically adopting either one of the four positionsFifta
Circuit inLincoln Propertyconcluded that the district court correctly dismissed ICP’s claims based
on a failure to plead sufficient facts to meet the robust causation requirdthexit906. In its
reasoning, the court wrote about the failure of ICP’s statisticgetithe causation requiremest
the pleading stage

Neither the aforementioned “city level data” nor the “cersusl

datd cited by ICP supports an inference that the implementation of

DefendantsAppellees’ blanket “no vouchers” policy, or any change

therein, caused black persons to be the dominant group of voucher

holders in the Dallas n® area (or any of the other census areas
discussed by ICP). Similarly, ICP alleges no facts supporting a

2 In Texas Department of Housing and Community Affdlirs Supreme Court refers to the standard as the “robust
causality” requirement, whereas the Fifth CircuitLincoln Propertyuses the term “robust causation.” The court
considers these two terms to be synonymous and prefers to use the termcaabéen.”

3 The first view inEllis requires a plaintiff's allegations to “point to an ‘artificial, arbitraryg amnecessary’ policy
causing the problematic disparitf§llis, 860 F.3d at 1114. The second view set forth by the majority opinReyies
relieson the position that “statistical disparities must be sufficiently substantightharaise [the necessary] inference
of causation.’"Reyes903 F.3d at 425, 4289 (citation omitted). The third view provided by a dissenting opinion in
Reyemotes that the robust causation requirement is not satisfied based on $tdisgimdties that preexisted the
policy, aspreexistingdisparitiescannotlogically be characterized as ttensequencef a policy. Id. at 43445. The
fourth view inOviedoemphasizes that racial imbalance alone cannot establish prima facie disparate iysiog fo
on the policy ramifications of such a rule: “If a disparate impadtrctould be found on nothing more than a showing
that a policy impacted more members of a protected class than nonmembpertected classes, disparatepamt
liability undeniably would overburden cities and developebsiedq 759 F. App’x at 834.
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reasonable inference that Defendafyppellees bear any
responsibility for the geographic distribution of minorities
throughout the Dallas area pritwr the implemerattion of the “no
vouchers” policy. Indeed, ICP pleads no facts showing that Dallas’s
racial composition before the DefendaAispellees implemented
their “no vouchers” policy or how that composition has changed, if
at all, since the policwas implemented.

Id. at 907 .The court further stated:
A privateentity’s choice to opt out of participation in a government
program that isoluntaryunder both federal and Texas law cannot
be artificial, arbitrary, and unnecessary absent the existence of
pertinent, contrary factual allegations sufficiently rendering a

plaintiff's claimed entitlement to disparate impact relief plausible,
rather than merely conceivable or speculative.

Relying on the clear guidance of these decisions, the court determines tlats|@Hed
to meet the robust causation requirement necessary to plead its disparate ianpaciC®
exclusivelypleads andelies onstatistics to attempt tshow that the Black or African American
population—ncluding the current rental tenants living in Heartland, as aggdltospective future
applicants in the Dallas Metropolitan Division using Section 8 voueharslisproportionately
affected by the Policys a matter of lawCP does naget forth any allegations that HCA'’s Policy
either: (1) caused the racial make of the96 current rental tenants using Section 8 voucloers
(2) causedhe racial makeaip of DHA’s Section 8 vouchevaiting list. A disparatémpact liability
claim “must fail if the plaintiff cannot point to a defendant’s policy or policies inguthat
disparity.” Texas Dep’t of Hous. & Cmty. Affajr$35 S. Ct. at 2523.

In its ResponsdCP argueghatit hassufficiently pleaded the disparate impact claim by
showing that the Policy will perpetuate racial segregation. Pl.’s Resp.1b@t 15. ICP further
argues,'No case applying the because of race disparate impact standard under eitleefatatut

the FairHousing Act and Title VIl of the 1964 Civil Rights Act] requires a showing that the
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challenged policy also caused the racial and other demographic charactefigtiepopulation
in the group disadvantaged by the polidg”at 18. This contention, h@wer,is contrary tahe
robust caud#on requirement set forth kihe Supreme Court ihexas Department of Housing and
Community Affairandfollowed bythe Fifth Circuit inLincoln Property CompanyMoreover, in
arguing that a disparate treatment claim may be based on allegations regargerpétuation of
racial segregation in a community, ICP reliegpatt on a Second Circuit case issued in 1988,
HuntingtonBranch N.A.A.C.P. v. Town of Huntingio844 F.2d 926 (2nd Cir. 1988), which
precedes the controlling jurisprudence relied upon in this opimioa Fifth Circuit has expressly
rejectedthe Second Circuit's reasoning Huntington Branchthat assertions of harm to the
community by perpetuation of segation can establish disparatgact liability because
adopting such a position “would effectively mandate a landlord’s parii@ipat the voucher
program any time the racial makeup of mddimily rental complex does not match the
demographics of a nearby metropolitan aréatoln Prop. Co. 920 F.3d at 9089. The court
reasoned that such a result “would be contrary to the cautionary standards that time Slqune
has declared to be necessary both in evaluating a prima facie case and in onyeramngealial
action[.]” Id. at 909 (citingTexas Dep’t of Hous. & Cmty. Affajrs35 S. Ct. at 2524).

Rather than sufficiently allege a causal link between the Policy amstistd disparitiesas
required by the robust causation standa@P repeatedlyargles that the Policyviolates the
disparate impact standard because the indivigidstedby it are theBlack or AfricarAmerican
voucher holders living in Heartland who will “eventually [be] removied€ause othe Policy,as
well as Black orAfrican-American individualdisted on DHA'’s Section 8 waiting list who will
not be able to rent a home and live in Heartlamthe future Pl.’'s Resp., Doc. 16 at 1¥hese

argumentsdo not address the key issuewdietherthere are factual allegationsoin which the
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court can reasonably infer thifie Policy is causing the statistical racial disparities in Heartland.
The statistical racial disparities relied upon by ICP preexisted the enactntéet Bblicy and,
therefore, cannot be shown to have been caused by it. The court, accordingly, deterini@es tha
has failed to pleaddequatelythe first step of the burdeshifting analysis that requires a prima
facie showing that the challenged practice causes a discriminatoryeeftettierefore will grant
HCA'’s motion to dismis$CP’s disparate impact clainT.he court’sruling follows the previously
cited authoritythat sets forthclear pleading requirements for disparaigact claimsto be
supported bgpecific allegations regardirggatistical evidencelhissame authority also cautions
courts to “avoid interpreting disparatapact liability to be so expansive as to inject racial
considerations into every housing decisiohekas Dep’t of Hous. & Cmty. Affajrg35 S. Ct. at
2524.

B. Disparate Treatment Claim Pursuant to 42 U.S.C. 8§ 3604(a) and 42 U.S.C. 8
1982

“Disparate treatment” is “deliberate discriminatiohificoln Prop Co. 920 F.3d at 909.
“It refers to treating some people ‘less favorably than others because otetqutdirait.” Id.
(quoting Ricci v. DeStefano557 U.S. 557, 577 (2009)). “Such discrimination is shown by
evidence of discriminatory action or by infereadeom the fact of differences in treatmeritl’
(citation omitted). “With discriminatory treatment claims, there can be no liabilityout a
finding that the protected trae.g, race) motivated the challenged actidd. (citations omitted).
“In the absence of direct evidence, claims of disparate treatment are evaluatedeubingleh
shifting evidentiary standard established for discrimination cases basedrcumstantial

evidence' Id. at 910.

4 Section 1982 provides, “All citizens of the United States shall have therggmen every State and Territory, as
is enjoyed by white citizens thereof to inherit, purchase, lease, selldmoldonvey real and personal property.” 42
U.S.C. §1982.

Memorandum Opinion and Order —Pagel5



To state a claim for disparate treatment under 8§ 3604(a) of the FHA, a plauifallege
facts supporting a prima facie case of: “(1) membership in protected clasisat(#)e plaintiff
applied and was qualified to rent or purchase housing, (3) that the plaintiff watedegnd (4)
that the housig thereafter remained open to similarly situated applicants after thefplaai
rejected.”ld. at 910-11. “If a prima facie case is alleged, a defendant may offer a lgitimon-
discriminatory reason for the rejectiond’ at 911. “The burden theshifts back to the plaintiff to
rebut the reason offered by the defendant by showing it is a pretext fomilistion.” Id.

“[T]hat certain facts may be cited in support of both a disparate treatment jgauct ctaim
does not automatically cause one claim to supersede the dtheat 910. “Recognition of
disparateémpact liability under the FHA also plays a role in uncovering discriminatory iritent:
permits plaintiffs to counteract unconscious prejudices and disguised amatusstape easy
clasgfication as disparate treatment.éxas Dep’'t of Hous. & Cmty. Affajrs35 S. Ct. at 2513.

Insofar as HCA argues that ICP’s disparate treatment claim must be édrhesause it
is wholly based on allegations relied upormpleading itdisparate impet claim, the court rejects
that argumenbecausehe two claims are not mutually exclusiwyen when they rely on similar
factual allegationsand a showing of disproportionate impact “may provide an important starting
point” for setting forth that a policy was motivated dyliscriminatory purpos&eeid.; see also
Village of Arlington Heights v. Metro Hous. Dev. Cod29 U.S. 252, 265 (1977).

The court, however, determméhat ICP failed to allege facts sufficient to support a
reasonable inference of intentional race discrimination. The Fifth iCirciLincoln Property
succinctly came tthe sameonclusion irdeterminingvhether a “no voucher tenants” policy was
motivated by reediscriminaton:

In this instance, the vague and conclusory allegations of disparate
treatment that ICP asserts collgety against Defendants
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Appellees are legally insufficient to support a reasonable inference

of intentional race discrimination. In short, ICP essentially asks the

panel to automatically view a “no voucher tenants” policy as

synonymous with a “no black tenants” policy without providing

adequate (welpleaded) factual support for that linkage (as opposed

to conclusory statements and assertions based on speculation,

assumptions, and stereotypes). DefendApisellees’ presumed

awareness that the voucher p@tan in the Dallas metro area is

disproportionately black cannot alone be enough.
Lincoln Prop. C0.920 F.3d at 911'he court finds the Fifth Circuit’s analysislimcoln Property
to be controlling regarding the sufficiency of Plaintiff's pleading&ewise in its Amended
Complaint and Response, ICP bases its disparate treatment claim on cgrallegations that
the Policy “was based at least in part on racial considerations intended to disgel\yaarsons
because of those persons’ race.” Pl.essR, Doc. 16 at 26. ICP further bases its claim on the
allegation that “the group excluded by the Policy includes only Blacks orafféanericans|,]
which is a clear pattern that weighs heavily to show purpdgedt 28. ICP conteng&The fact
that FHA’s voucher program and the other Section 8 voucher program in the Dallas Metiropolit
Division are predominantly Black or African American is common knowledgées’®Rin. Compl.,
Doc. 10 at 28. These are theeciseconclusory conjecturaland speculati allegations that the
Fifth Circuit rejected inLincoln Property As ICP failed to make a prima facie showing of
discriminatory intentthe court cannot reasonably infer that HCA is liable for the conduct alleged
by ICP.The court, accordingly, determines that ICP has failed to allege sufficibatliACA had
a racially discriminatory motive in enacting the Polanyd thereforewill grant HCA’s motion to

dismiss ICP’s disparate treatment claim asserted pursuant to tharfeHA1982as ICP has failed

to state a claim upon which relief can be granted
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C. Amendment of Pleadings

ICP does notrequestto amend its pleadings in its Responsethe event the court
determinsthat ithasfailed to state a claim upon which relefnbe grantedAs previously noted,

ICP hasalreadyamended its pleadingsice as a matter of courae permitted byederal Rule of
Civil Procedure 15(a)(1)(Bjpllowing the filing of HCA's first Motion to Dismiss.

The provision of Rule 15(a)(2) of the Federal Rules of Civil Procedure thes sfghe
court should freely give leave when justice so requires” is not without lionitafihe decision to
allow amendment of a party’s pleadings is within the sound discretion of thetdistrirt.Foman
v. Davis 371 U.S. 178, 182 (1962)%orman v. Apache Corpl9 F.3d 1017, 1021 (5th Cir. 1994)
(citation omitted). In determining whether to allow an amendment of the pisadancourt
considers the following: “undue delay, bad faith or dilatory motive on the part of the movant
repeated failure to cure defio@es by amendments previously allowed, undue prejudice to the
opposing party by virtue of allowance of the amendment, [and] futility of amemdhFoman
371 U.S. at 182Schiller v. Physicians Res. Grp. In842 F.3d 563, 566 (5th Cir. 2003) (citation
omitted).

In thisaction the courtoncludeghat ICP has stated its best Camedthat itdoes not have
additional facts to pleaa claimupon which relief can be granted. The court so concludes for two
reasons. First, as previously stated, ICP did not request an opportunity to amendlingpli¢a
the court found them to be deficient. In other words, by not requesting an opportunity to amend,
Plaintiff necessarilystands on the strength and sufficiency of its pleadings. Second, the Fifth

Circuit issued its opinion irLincoln Propertyon April 9, 2019, and Plaintiff was fully aware of

5 The Fifth Circuit has held that “at some point a court must decide thanéfpleas had fair opportunity to make
[its] case; if after that time, a causéaction has not been established, the court should finally dismissitlie su
Schiller, 342 F.3d at 567 (quotintacquez v. ProcunieB01 F.2d 789, 792 (5th Cir. 1986)).
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the opinion and its ramificatiorfsThus, Plaintiff has had a fair opportunity to malsecase or
request leave to amend. The only logical inference that the courtatamnis that Plaintiff realized
that it cannot replead in a manner to meet the requirements set foirthoin Propertyand, thus,
did not request to amend because such amendment would have been futile. The coarg,theref
concludes that Plaintiff hastated its best cas€urther amendment would be futiéad cause
unnecessary and undue delay with respect to the resolution of this action. The cordinglky,
will not allow ICP an opportunity to get three “bites at the apple.”
V. Conclusion

For the reaons herein statethe courtdenies & moot Defendant’s Motion to Dismiss for
Failure to State a Claim (Doc. ®rants Defendant’s First Amended Rule 12(b)(6) Motion to
Dismiss (Doc. 14) andismisses with prejudicethis action. As required by Federal Rule of Civil
Procedure 58, the court will issue its judgment by separate document.

It is so orderedthis 7th day ofAugust 2019.

e 7 St )

Sam A. Lindsay
United States District Judge

8 The court notes that Plaintiff's counsellimcoln Propertyis the sameounsefor Plaintiff in this case.
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