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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

BRADYN S., BY NEXT FRIENDS
JUSTIN S. AND MEGHAN S.,

Plaintiff,
V. CIVIL ACTION NO.3:18-cv-2724-E

WAXAHACHIE INDEPENDENT
SCHOOL DISTRICT, et a/.

w W W W W W W W W W W

Defendans.

MEMORANDUM OPINION AND ORDER

Before the Court are two Motions to Dismiss Plaintiff's First Amended Complaoher
Federal Rule of Civil Procedurg2(b)(6}—one filed by Defendants the City of Waxahachie
Officer Derrick Young and Officer Mike Lewis and one filed byDefendants Waxahachie
Independent School District and Carrie Kazda (Doc. BR8& 41). For reasons that follow, the
Court grants the motions.

Background

Minor child Bradyn S., by his next friends and parents, sued the Waxahachie Independent
School District (WISD) and Carrie Kazda, Principal of Felty Elemensatyool, as well as the
City of Waxahachie and two of its police officers, Derrick ¥guwand Mike Lewis.Shortly after
Plaintiff began attending schooltime district WISD determined he qualified for special education
services as a student with autism and speech impairments. He has a hisgnobehavioral
outbursts at school. From August 22, 2016 to October 11, 2016, Plaintiff engaged in at least 9

serious documented behavioral incidents at Felty Elementary, including attemptaigdocther
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student with a pencil and hitting a staff member. Plaintiff's clanmse out oWISD’s handling
of his special needandalso out of an incident at Felty Elementary on March 3, 2@hén he
was eight years oldOn four separate occasions that day, Plaintiff attacked a fellow student. Then
there was a “major incident” in which Plaiftattacked school staff and hidassroom was
evacuated as a result of his behavior. The school calledblice, @ard Plaintiff was restrained
and handcuffed. Plaintiff alleges that as a result of this incident, he wasl tfeapsychological
injuries.

Plaintiff asserts claimgnder the Individuals with Disabilities Education Act (IDE&)504
of the Rehabilitation Act (RA), the Americans with Disabilities Act ¢YDand 42 U.S.C. § 1983
The Court previously granted Defendants’ motions to dismlaintiff's original complaint and
allowed Plaintiff to repleadPlaintiff filed a First Amended Complaint, and Defendants have again
moved to dismiss under Rule 12(b)(@he factsand law were set out ohetailin the Court’s two
previous opiniongDoc.Nos. 29& 31) and will not beepeatedn the same detail her@laintiff's
claims under IDEA are an appeal from the decision of a Special EducatiangH@éficer in an
underlying special education due process hearing. WISD has not ma¥isthiss theeclaims.
According to the amended complaint, as a result of Defendants’ acts or omissamsf Ras
been injured and harmed in the form of “stress, anxiety, mental anguish, physical pain and
emotional damage and/or has otherwise been harmed and is entitled to compensatsaeksHe
an order reversing the decision of Syecial Education Hearing Officand a judgment awarding
compensatory damages, attorney’s fees, and costs.

Under Federal Rule of Civil Procedure 8(a)(2), a pleading must contain a “short and plain
statement of the claim showing that the pleader is entitled to relieb’ & Qv. P. 8(a)(2). Ifa

plaintiff fails to satisfy Rule 8(a), the defendant may move to dismiss the plaimdiéims for
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“failure to state a cian upon which relief may be grantedd. 12(b)(6). To survive such a motion
to dismiss, a complaint must contain sufficient factual matter, accepted as taiatg@ claim to
relief that is plausible on its faceAshcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007)). A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable infereribe thefendant is
liable for the misconduct alyed. Id. In reviewing a motion to dismiss under Rule 12(b)(6), the
court must accept all weflleaded facts in the complaint as true and view them in the light most
favorable to plaintiff. Walker v. Beaumont Indep. Sch. QiSB8 F.3d 724, 735 (5th Cir. 2019).
42 U.S.C. 81983 Claims

Plaintiff's 8 1983 claims arise from the events of March 3, 2017, when the police were
called to his school anae was restrainednd handcuffed Plaintiff alleges that Officers Young
and Lewis and Principal Kazda deprived him of his Fourth Amendment rights when tisey ca
and participated in Plaintiff's seizure with unjustified and unreasonable. fétzentiff asserts
§ 1983 claims against them both their individual and official capacitieand assestMonell
claims against the City and WISDThe Court previously determined that Plaintiff's original
complaint failed to state a claim for § 1983 violations.

1. Qualified Immunity— Principal Kazda

Principal Kazda asserts she is entitled to qualified immunity against Plaintitf388
claim against her in her individual capacity. Qualified immunity protects govetroffenals
from civil liability in their individual capacity to the extent thatbhconduct does not violate
clearly established statutory or constitutional righ&arcia v. Blevins957 F.3d 596, 600 (5th

Cir. 2020).
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The Court previously found that Plaintiff failed to allege sufficient facts to suppsrt hi
§ 1983 claim for excssive force against Kazda and defeat her entitlement to qualified immunity.
To sufficiently plead a claim undgrL983 for excessive force, a plaintiff must allege facts showing
an injury, which resulted directly and only from a use of force that wadyckaessiveand the
excessiveness of which was clearly unreasonabtmperv. Brown 844 F.3db17, 522(5th Cir.
2016). Specifically,Plaintiff failed to plead facts to show Kazda used any force. In his original
complaint, s sole allegation against her was that she “participated in the restraint oildtie ch

In his amended complainPlaintiff alleges that Kazda “participated inetiestraint by
holding [Plaintiff's] head.” Officer Lewis arrived and placed the child in handcafid Kazda
and the two officers then took the child through the school in handcuffs to Kazda’s office where
he remained in handcuffs for an extended peridtie amended complaint further asserts that
“Kazda held [Plaintiff's] head in place from the time Defendaming pinned the student face
down to the ground, until Defendant Lewis placed the student in handcBfsritiff alleges that
Kazda'’s actionare governed by section 89.1053 of the Texas Administrative Code, which pertains
to use of restraints by school personnel. According to the complaint, this provision requaires tha
restraint must bamplementedn such a way as to protect the health and safety of the student and
others. Plaintiff alleges the restraint employed was a threat to his healthetgdrstfat “he was
placed in the prone position on his stomach, and Officer Young sat on [him] and used his body
weight to keep the eight year old child pinned to the ground.” Kazda participated in thisirestrai
“by grasping the child’s head during the time he was wrongfully placed in the prone position with
an officer’'s body weight pinning him to the ground.” Plaintiff also alleges that Kazdaotlid
attempt to have him put in a restraint that was not a threat to his health and safetthovagh

less likely to deprive him of basic humaecessities Plaintiff alleges that the use of adult
4
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handcuffs on a child was also excessive and appliea $ggnificantly longer time gst the point
any emergencexisted. Kazda failed to discontinue the restmaimdvocate that it be discontinued
when an emergency no longer existed. According to the amended confjptdetause Kazda
acted in violation of Tex. Admin. Code § 89.1053, Kazda’s partiapati the restraint violated
clearly established law.”

In the school defendants’ motion to dismiss the amended complaint, Kazda asserts that
Plaintiff's § 1983 claims cannot be basedadlegedviolations ofthe Texas Alministrative Code
and theallegations against her are still insufficient to implicate Plaintiff's Fourth Amentdmen
rights. The Court agree§ee Woodard v. Andru419 F.3d 348, 353 (5th Cir. 200®)olation of
state statue alanis not cognizable under § 1983 because § 1983 is remedy for only violations of
federal satutory and costitutional right. Plaintiff has failed to allege sufficient facts to sat o
a claim that Kazda used force that was clearly excessive. The amended complaint alleges Kazda
held Plaintiff's head in place and also alleges she “grasped” his head wihder @hung pinned
him to the ground. There is nothing in these allegaticaisitklicates Kazda used force, let alone
force that was excessiyén holding Plaintiff's head.The Fourth Amendment’s reasonableness
standard must afford school officials with a relatively wide range of accepatibn in dealing
with disruptive studentsCampbell v. McAlisterl62 F.3d 94, 1998 WL 770706, at5(5th Cir.
1998) (where plaintiff alleged that school official slammed disruptive studewitoghd dragged
him to principal’s office, court determined official’s conduct was not objectivelyasoreable as
a matter of law).

Further, regarding the use of handcuffs, as stated in the Court's previous opinion,
handcuffing alone does not amount to excessive force. Plaintiff argues their use on a cbild and f

longer than necessary was exoasgorce. Plaintiff does not allege that Kazeaas responsible
5
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for placing the handcuffs on himOfficer Lewis handcuffed Plaintiff. Plaintiffites Kazda’s
failure to discontinue the use of handcuffs or failure to advocate that they be discomrizind.
has not demonstrated Kazda had authority to remove the handcuffs &akUheto advocate for
their removaldoes not amount texcessive forceThe Court concludes Plaintiff has failed to state
an excessive force claim under § 1983 claim agdtnincipal Kazda in her individual capacity.
2. Qualified Immunity— Officers Young and Lewis

Officers Young and Lewis argue that Plaintiff's amended complaint lacksisufffactual
allegations to overcome their assert of qualified immunitye Court previously determined that
Plaintiff had notpleaded sufficient facts to establish an alleged constitutional violation arising
from their use of excessive forc&urther, the Court found that even if Plaintiff had established
the officers used excessive force, they were still entitled to qualified immunity eeddaintiff
failed to show that his right to be free from seizure under the circumstances wlearly
established right. The Court noted that, in a school setting, thés laot clearly established
regarding the use of force by police officers, particularly in regard to the ussnd€uffs to
restrain disruptive student$See Brown v. CoulstoiNo. 4:19CV-168-SDJ, 2020 WL 2813200,
at *7 (E.D. Tex. May 29, 2020Mohamael for A.M. v. Irving Indep. Sch. Dis800 F. Supp. 3d
857, 89495 (N.D. Tex. Mar, 13, 2018). Plaintiff failed to present any applicable authority stating
he had a right to be free from the use of restraint and handcuffs because ofihisiepds when
his classroom had to be evacuated due to his behavior, especially under the unique challenges of a
school environment.The Court concluded that Plaintiff's “excessive force claim fails because
existing law at the time would not have apprised reasonable officers in Of6aag¥and Officer
Lewis’s position that their allegembnductrelated taestrainingand handcuffing Bradyn S. would

violate the Fourth Amendment’s prohibition on excessive force.”
6
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The Court finds that this is still the casilainiff has not cited any relevant authority in
support of his amended complaint to show this area of law was clearly esthilisMarch 3,
2017. Because the law does not put the constitutionality of the officers’ actions towiatdfPI
beyond debate, tgaare entitled to qualified immunitysee Brown2020 WL 2813200, at *7The
officers’ actions could not have violated any clearly established constitutight.concerning
excessive forceSeeid.

3. Municipal Liability

In his original complaint, Plaintiff did not directly assert municipal liability claimsresga
WISD or the City. But he did assert 8 1983 claims against the individual defendants irfithair of
capacities.See Mnell v. N.Y. City Dep’t of Soc. Serv&36 U.S. 658, 690 n.§32978)(suit against
municipal officer in his or her official capacity is simply another way of pleadingicipal
liability). A governmental entity can be sued and subjected to monetary damages and injunctive
relief underg 1983 only if its official policy or custom causes a person to be deprived of a federally
protected right.ld. at694. Such an entity cannot be liable for civil rights violations under a theory
of respondeat superior or vicarious liabilit[d. A plaintiff must identify: (1) an official policy
(or custom), of which (2) a policymaker can be charged with actual or constructive égewle
and (3) a constitutional violation whose moving force is that policy or cusfarimn v. Guerrero
863 F.3d 353, 364 (5th Cir. 2017).

Plaintiff' s original complaint failed to set forth any factual allegations that an official policy
or custom of WISD or the City resulted in the alleged deprivation of his cormstalitights. Nor
did Plaintiff plead any allegations showing a widespread WISDtgiptactice that is so common
and weltsettled as to constitute a custom that fairly represents policy. As a resuliiffRlain

claims against Young, Lewis, and Kazda in their official capacities failed.
7
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a. WISD/Kazda

In his amended complaint, Plaintiff alleges that WISD failed to train its persiontie
use of restraint, descalation techniques, and behavior management. Plaintiff asserts these
failures were a moving force in his injuries and constituted delibevdiféerence on the part of
WISD and Kazda. AMonellclaim requires proof that WISD’s policy was a moving force behind
theviolation of a constitutional right Salazartimon v. City of Houstqr826 F.3d 272, 279 (5th
Cir. 2016).In the absence of a cditgtional violation, there can be no municipal liability for
WISD. Elizondo v. Green671 F.3d 506, 510-11 (5th Cir. 2012)he Court has determined that
Plaintiff failed to plead sufficient facts to show that Principal Kazda egedssive force. As a
result, Plaintiff's municipal liabilityclaim against WISD based on Kazda's allegesk of
excessive forcen violation of the Fourth Amendmefdils. See Salazakimon, 826 F.3d at 279;
Elizondqg 671 F.3d at 510-11.

b. The City/Officers

The City contend#$laintiff has failed to allege a plausible claim of relief against it for
municipal liability for various reasons. In addressing the City’s argument, the Gb@assume
without decidingthat Plaintiffsufficiently identified an official policy or custom ahas pleaded
facts to show the City violated his Fourth Amendment rights.

In his amended complairjaintiff alleges the City failed to sufficiently train the officers
in addressing the needs of a child with a disability and did not supervise the offgading the
needs of a child with a disability. Plaintiff refers to Officer Young’s testinaday administrative
hearing that he had no training to deal with special education students and knows of no one in the
Waxahachie Police Department who had any such training. He had no training on how to restrain

special education students. Plaintiff gie the City “systematically failed to enact and/or enforce
8
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a policy to train its officers in a manner to accommodate or protect théevet] of the disabled.”
He further alleges these failures were a moving force in the violation obhgtitutionakights.
He alleges the City’s failure “to follow and/or promulgate laws, policies, aneéguooes to address
the needs of disabled students such as Bradyn S. also constituted deliberate indiffetieace
rights of Bradyn S.”

In limited circumstancesa local government’s decision not to train certain employees
about their legal duty to avoid violating citizen’s rights may rise to the level of anabffic
government policy for purposes of § 1983onnick v. Thompse63 U.S. 51, 61 (2011).To
estaltish the City’s failure to train its officers, a plaintiff must show (1) inadequai@ing
procedures; (2) that inadequate training caused the officers to use excessivanor(®), the
deliberate indifference of municipal policymakei®uinn 863 F.3d at 365. The inadequacy of
the training must be closely related to the injud.. Defects in a particular training program must
be specifically allegedld. A municipality’s culpability for a deprivation of rights is at its most
tenuous where a claiturns on a failure to trainConnick 563 U.S. at 61.

Among other things,hie City contends Plaintiff fails to allege facts showing deliberate
indifference. The failure to train must reflect a deliberate or conscious chyo&enhnicipality.
City of Canton, Oh. v. Harris489 U.S. 378, 389 (1989). A plaintiff must demonstrate a pattern
of similar violations arising from training that is so clearly inadequate asabwieusly likely to
result in a constitutional violationBurge v. St. TammanyaRsh, 336 F.3d 363, 370 (5th Cir.
2003). Absent proof of a pattern, deliberate indifference may be inferred from showingle s
incident with proof of the possibility of recurring situations that present an obvious plotentia
violation of constitutbnal rights. Garza v. City of Donnad22 F.3d 626, 6388 (5th Cir. 2019).

The latter inference is possible only in very narrow circumstaridest 638. To base deliberate
9
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indifference on a single incident, “it should have been apparent to the makey that a
constitutional violation was the highly predictable consequence of a particular pdliearez v.
City of Brownsville 904 F.3d 382, 390 (5th Cir. 2018) (quotBgrge 336 F.3d at 373).

Here, Plaintiff has not alleged any facts showangattern of similar violations. There are
no allegations of any other instances of Waxahachie Police Department encoitht®iaintiff
or with other students. Plaintiff's response to the City’s motion to dismisstdaaddress the
City’s argument about lack of an alleged pattern. Nor has Plaintiff alleged@syd support an
inference thatbased on this single incident, it should have been apparent to City policymakers
that a constitutional violation was a highly predictable consequence of any failunento The
Court concludes Plaintiff has failed to state a municipal liability claim against the @igyCdurt
grants the motion to dismiss Plaintiff's § 1983 municipal liability claim against the City.

Intentional Discrimination Under the ADA and RA

WISD has also moved to dismiss Plaintiff's claims under the ADA andTR&.evaluation
of a claim for disability discrimination under the ADA and the RA are substantiallsatine and
the only material difference between the two provisdies in their respective causation
requirements.Wilson v. City of Southlak®36 F.3d 326, 33(bth Cir. 2019) Unlike § 1983, a
municipal entity may be held vicariously liable for the acts of its employees undabDher
RA. See Deland’yle v. Victoia Cty., Tex. 302 F.3d 567, 57445 (5th Cir. 2002).A plaintiff
asserting a private cause of action for violations of the ADA or RA may ordye&ecompensatory
damages upon a showing of intentional discriminatioinat 574.

To allege intentional idcriminationby a school district under 8 504 of the RA and the
ADA, a plaintiff must allege thahe district has refused to provide reasonable accommodations

for the handicapped plaintiff to receive the full benefits of the school prodgpainex ré Latasha
10
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A.v. Houston Indep. Sch. Dis629 F.3d450, 454 (5th Cir. 2010)IDEA imposes an affirmative
obligation on states to assure disabled children a free appropriate public edutzhti@in453.
When as hereallegations giving rise to a 8 5@ ADA claim are predicated on a disagreement
over compliance with IDEA, the plaintiff must allege facts that creaténference of professional
bad faith or gross misjudgment” to sufficignallege a claim for intentional discrimination in the
school ontex. Id. at 455. A plaintiff must show something more than mere negligence. The
Court previously found that Plaintiff failed to allege sufficient fantsis original complainto
create an inference of professional bad faith or gross misjudgment on the\W#stnf

Plaintiffs amended complaint alleges that WISD committed acts of intentional
discriminationunder the RA and ADAds demonstrated by the facts alleged herein which evince
professional bad faith and gross misjudgniennh the factual background]dmtiff alleges that
after the March 3, 2017 incident, rimanifestation determination review” (MDRyas held
specific to the incident to determine if the behavior in question was a manviestaPlaintiff’s
disabilities Nor was there &mely functional behavior analysi&BA) or Behavior Intervention
Plan(BIP) conducted. On March 6, Kazda agreed to hold an A&Dadmission, review, and
dismissal committee-see footnote four in Doc. No. 29), but did not agree to discuss provision of
an FBA or BIP. Plaintiff's parents were told that additional observation wastheede

Plaintiff alleges that Principal Kazda thus requitacth to return, without reasonable
accommodatiortp the same environment that resultedigsevere psychological injugn March
3, 2017. According to the amended complaint, on April 19, 2017, Plaintiff was involved in another
serious behavioral incident at school arasinjured as a result. After the April 19 incident, WISD

assigned Plaintiff to an interim alternative education setting “in eceathined special education

11
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classroom with two adults and no other students.” An MDR was held on May 1, 2017, and it was
determined that Plaintiff behavior was a manifestation of his disability.

Plaintiff states that WISD’s refusal to consider or provide necessargas even after the
March 3 incident and all the preceding failures and violations constituted professidrialtba
and misjudgmet and thus constituted intentional discriminatidie amended complaint alleges
“That the District failed to implement reasonable accommodations for the hagpelic&tudent to
receive the full benefits of the school program even after injury resultedi®e of that failure,
and resulted in further injury, demonstrate that the District’s actions throughou2Q0I6vere
more than a mere failure to provide [free appropriate public education], but constituted
professional bad faith and/or gross misjudgtyien

WISD contends Plaintiff has not alleged facts which create an inferencefesgonal
bad faith or gross misjudgmentPlaintiff respondsthat he adequately pleaded that WISD’s
conduct, specifically its conduct after March 3, 2017, constituted professional bad fajtossd
misjudgment Plaintiff argues that by that point, after everything that had happened, it should have
been obvious that something needed to be done to prevent further iButrylaintiff has not
specifically alleged any fagtto support an inference of bad faith or gross misjudgment. His
allegations are just as consistent with negligence. As stated in thespoenibus opinion on this
issue Plaintiff's allegations show the school “took various measures to tailor Bradyle&nsng
environment to his education needs based on his disability.” His complaints about the school’s
delay in reassigning him or holding certain meetings constitute at most, mere negligtrare
than bad faith or gross misjudgmer@f. E.M. bh/f Guerra v. San Benito Consol. Indep. Sch.

Dist., 374 F. Supp. 3d 616, 625 (S.D. Tex. 2019) (allegation that district removed child from certain

12
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special education services without educatlgustification gave rise to inference of bad faith or
gross misjudgment). The Court grali$SD’s motion to dismiss Plaintiff's RA and ADA claims.

Plaintiff's original complaint did not assextlaim under the ADA against the City. In his
amended complaint, Plaintiff added swchlaim. He alleges that the Cityfmlice department
constitutes a program and services for ADA purposes and that the ADA requiesgdagement
agencies to make reasonable modifications in their policies, practices and peecidd are
necessary to ensure accessibility for individualth disabilities. Plaintiff alleges that Officer
Young assessed that Plaintiff had a disability because he asked Kazda, “Ignosei®” The
amended complaint states, “Despite having secured the situation and assessedltiidtviias
disabled, [Officer] Young did not change his approach to the restraint or take any reaactale
which constituted an attempt to accommodate student’s disability.” Plaintiff fynférested that
it was an unnecessary use of force to keep him pinned to the doswederal minutes while the
child was clearly in physical and emotional agony, and to question and admonish him during this
time period, even after it was ascertained he had a disability and requiatdnagdations.
Plaintiff contends that “byafling to reasonably accommodate [its] services to accommodate
[Plaintiff's] autism and speech impairménthe City violated the ADA.

The Fifth Circuit has recognized that a public entity’s failure to reasonable amtate
the known limitations of peasis with disabilities can constitute disability discrimination under
Title 1l of the ADA. Windham v. Harris Cty., Tex875 F.3d 229, 235 (5th Cir. 2017). A critical
component of a Title Il claim for failure to accommodate, however, is pnabfhie disability and
its consequential limitations were known by the entity providing servitésat 236. Mere
knowledge of the disability is not enough; the service provider must also have understood the

limitations the plaintiff experienced as a result of that disability. Otherwise, it would be
13
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impossible for the provider to ascertain whether an accommodation is needlednach less
identify an accommodation that would be reasonable under the circumstddce®Vhen a
plaintiff fails to request aaccommodation in this manner, he can prevail only by showing that his
disability, resulting limitation, and necessary reasonable accommodationopere bbvious, and
apparent” to the entity in questioid. at 237.

The City contends that Plaintiff has failed to allege any facts showing intentional
discrimination under the ADA because of his autism and speech impairRlaittiff argues his
disability was open, obvious, and appareBten if the Court accepts that the nature of Plaintiff's
disabiities (autism and speech impairment) wapparent, that is not enough for a claim of
intentional discrimination. The limitations resulting from the disability and the negessa
reasonable accommodation must also be open, obvious, and apparent tocéns. dtfi; cf.
DelanoPyle 302 F.3d at 57576 (where officer knew of DUI suspect’s hearing problem and
admitted he did not know if suspect understood his rights as verbally communicated, evidence
supported jury finding of intentional discriminatjorPlaintiff has rot made any allegations that
would show the limitations that resulted from Plaintiff's disability #mel necessary reasonable
accommodationvere open, obvious, and apparent to the officétaintiff fails to state an ADA
claim against the City.

In his response to the mot®rio dismiss Plaintiff asks for the opportunity to replead.
Plaintiff has already been given an opportunity to cure the pleading deficienbissamplaint.

The Court concludes that further amendment is not warrare@. Great Plains Trust Co. v.
Morgan Stanley Dean Witter & Co313 F.3d 305, 329 (5th Cir. 2002). According, of

Plaintiff's claimsagainst the City and Officers Young and Lewaig dismissed with prejudice

14
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Further, Plaintiff's claims against WISD and Principal Kazda under the RA, Ei#e And 42
U.S.C. 8§ 1983 are dismissed with prejudice.
SO ORDERED.

SignedSeptembeR3, 2020.

GO L P

ADA BROWN
UNITED STATES DISTRICT JUDGE
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