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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

RUFUS AND PATRICIA
HOLLIS,
Plaintiff,
V. Civil Action No. 3:19-CV-01319-E

WILMINGTON SAVINGSFUND
SOCIETY, D/B/A CHRISTINA
TRUST, NOT INDIVIDUALLY
BUT ASTRUSTEE FOR
PRETIUM MORTGAGE
ACQUISITION TRUST,
Defendant.
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MEMORANDUM OPINION AND ORDER

Before the Court iDefendants Motion for Summary Judgment filed by Wilmington
Savings Fund Society, d/b/a Christina Trudgt Individually But as Trgtee for Pretium
Mortgage Acquisition Trus(Trustee)(Doc. 22). Basedon therelevantfilings, evidenceand
applicabldaw, the motion for summary judgmentGRANTED.

BACKGROUND
On March25, 2005, plaintiffs Rufus and Patricia Hollis executed a $119,200 Texas Home
Equity Note (Note) in favor of Argent Mortgage Company, L{(AZgent) and its assignéDoc.
No. 232). The same day, the Hollisegecuted a Texas Home Equity Security InstrumenédDe
of Trust), which was recorded in the real property records of Dallas County, (Co@dNo. 23
3). The Deed of Trust established a first lien on real property located at 2213 Meadow Lake

Drive, Grand Prairie, Texas 75050 (the Propeity).£

! The Deed of Trust identifies the Property“hst 16, Block M,of Meadow Oaks Additioni[n]stallment No. 8, an
addition to the City of Grand Prairie, Dallas County, Texas, according to the rpégt tirereof recorded in Volume
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On September30, 2005, Argent assigned the Deed of Trust to CitiFinancial Mortgage
Company, Inc. (CitiFinancialjDoc. No. 234). On November 30, 2015, CitiMortgage, Inc., as
successor by merger to CitiFinancial, assigned the Deédausfto Pretium MortgageCredit
Partners 1 Loan Acquisition, LP (Pretiufoc. No. 235). And, on January 82016, Pretium
assigned the Deed of TrustTaustee(Doc. No. 23-6).

Under the terms of the Note and Deed of Trtfs¢, Holliseswould be in defauland
subject to acceleration of the loan and foreclosure proceedings on the Piofeyyfailed to
timely pay the full amount of each required monthly payment under the(Note Ncs. 23-2, 23-

3). Beginning April 1, 2012, the Hollises failed to make the required monthly payr{i2ots

No. 231). On August 9, 2016, Selene Finance, LP (Selene), the mortgage seseitethe
Hollises written notice of the default, an opportunity to cure the default, and notice that it
intended to accelerate the Note and declareoatistandingprincipal and accruedbut unpaid
interestto beimmediatelydueandpayable if they failed to cure the defa(itoc. Na 23-7). The
Hollises remained in defauland counsel forSelene sent them a Notice of Acceleratmm
October 11, 2016 (Doc. No. 8-

Trustee obtained an expedited order authorizing foreclosure in stateé cbet.Hollises
then filed this suit against Trustee “to challenge the foreclosure order andlytadcertain the
true and [sic] nature arextent, if any, of any alleged default under the note ... or whether proper
notices have been given(Doc. No. 14). Trustee removethis suitto federal cour{Doc. No. 1).

It then asserted counterclaimfor foreclosurg Doc. No. 13).

76166, page 632, Map Records, Dallas County, Téxas.

2 Pleadings by both parties refer to an expedited foreclosure order entered pior3igaass Rule of Civil Procedure
736, the order is not included in the record.
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Trusteeseeks smmary judgment on botthe Hollises’ claim and itg€ounterclaimfor
foreclosure. The Hollises did notrespondto the motion and, on February 19, 2020, the Court
ordered them to file a response if they opposed to the relief requested (Doc. No. 28)e, Tioed
Hollises have not filed a response.

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate when the pleadings and evidence on filétistienis
no genuine disputas to any material fact and the moving party is entitled to judgment as a matter
of law.” FED. R.Civ. P.56(a). A genuinedisputeof materialfact exists“if theevidences such
that a reasonablgury could return a verdict for the non-moving party.” Andersonv. Liberty
Lobby,Inc., 477U.S. 242, 248 (1986).There is “no genuine issue as to any material [f§ct
complete failure of proof concerningan essentialelement of the nonmovingparty’s case
necessarilyendersll otherfactsimmaterial.” CelotexCorp.v. Catrett 477U.S.317, 323 (1986).

The movant mustnform thecourtof the basisof its motion and identify the portionsof
the recordthat revealthere are no genuinematerialfactissues.Id. The movantalsocansatisfy
its summaryjudgment burden by “pointing ot the district court ... thatthereis anabsencef
evidencdo support the nonmovingarty’scase.”ld. at 325(internalquotatioromitted).

If the movantmakeghe requiredshowingthe non-movant muslirectthecourt’sattention
to evidencean therecordsufficientto establishthereis a genuinéssueof materialfactfor trial. Id.
at324. To carrythis burden, the nomovant must show the evidence is sufficient to support a
resolution of the factual issue in the rmivant’'sfavor. Anderson477U.S.at249. The court
must view d the evidence in a light most favorable to ti@n-movant. Id. at 255 (citing

Adickesv. S.H. Kress & Co., 398 U.S. 144, 158-59(1970), superseded on other grounds by
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Celotex Corp.477 U.S. 317).
ANALYSIS

Trustee move$or summary judgment on its counterclaim for an order of foreclosure on
the Propertyunder the Deed of Trust and Secteh 002 of theTexasPropertyCode. SeeTEX.
ProP. CODE. ANN. 8§ 51.002. To show entitlement to an order authorizing foreclosurdnoma
equity loan in Texaslrusteemust demonstrat€l) a debt exists; (2) the debt is secured by a lien
created under Articlé6, Section50(a)(6)of the TexasConstitution;(3) the Hollises arén default
under theNoteand Deed of Trust; and (#)e Hollises havéeen properly served with notice of
default and notice of acceleratioBeePror. § 51.002(d)ChristianaTrustv.Jaco No.7:15-CV-
033DAE, 2016WL 4468274at*2 (W.D. Tex. Aug. 23, 2016Huston v. U.S. B& Nat'l Ass’'n
988 F. Supp.2d 732, 740 (S.D. Tex. 20E3jd, 583 F. App’x 306 (5th Cir. 2014).

Trustee hagroffered the Note, Deed of Trust, the assignments, thgaymenthistory,
noticesof defaultandnotice of acceleration, and the amounts currently due undeMdtesas
summaryjudgmentevidence (SeeDoc. Nos. 23-23-10). The NoteandDeedof Trustconstitutea
valid agreemenbetweerthe partiesfor a debtsecured bylien createdn the Deedof Trustunder
Article 16, Section50(a)(6) of theTexasConstitution The Hollises’ failure to make the monthly
payments required under the Note would constitute a breach of the agreérherstummary
judgment evidenceestabliskes the Hollisesfailed to make the required monthly payments
beginningApril 1, 2012and they were perlyserved with notices of defaéiibn August 9, 2016

andanotice ofacceleratioron October 11, 2016Trustee’s filing of its counterclaim further serves

3 SeePror. § 51.002(d) (requiring mortgage servicer to serve debtor in default with written bptasetified mail
stating the note is in default and providing at least twenty days to cure before any netiteaain be given)d. §
51.002¢) (service is complete when notice is depositetheUnited States mail, postage prepaid and addressed to
the debtor at the debtor’s last known address

4
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as notice of acceleration to the Hollis&dee Burney v. Citigroup GloMkts. Realty Corp,. 244
S.W.3d 900, 904 (Tex. App-Dallas 2008, no pet. (op. on reh’g). Finally, the summary judgment evidence
shows the Hollises failed t@wure the defaultand, & of October 22, 2019were in arrears in an
amount of $103,104.63, the accelerated loan balance was $186,1&4d48dditionalinterest
continuedto accrueon the outstanding principbblanceat arate of $12.81for eachday the loan
remainsunpaid ¢éeeDoc. Ncs. 239, 2310). Trusteehasmetits summaryjudgment burden to
show no genuine dispuéxists as to any material facn its counterclainfior foreclosure.

The burdenshiftsto the Hollisesto identify evidencan therecordraisinga genuingssue
of material facton whetherTrusteeis entitled to a foreclosure order on the Propeythough
the Hollises’ petition purports to challenge theature ad extent, if any, of anylkeged default
under the note ... or whether propesticoes have been givénthey have not presented any
summary judgment evidence or otherwidgectedto Trustee’sevidence As such, the Hollises
havefailed to meetheir summary judgment burden to show a genuiisputeof material fact on
at least one element @irustee’scounterclaim for foreclosure. Trustaberefore, isentitled to
judgment as a matter of law on its counterclaim.

For the same reasons, Trusteertled to summary judgment on the Hollisesiuse of
actionchallenging the foreclosure order pursuant to Texas Rule of Civil Proceduré A¥ule
736 proceeding is not ‘an ordinary lawsuit,” but rather ‘a faster, more strearalieedative to
judicial foreclosure.” Burciaga v. Deutsche Bank Nat'l Tr. C&71 F.3d 380, 383 (5th Cir.
2017) (quotingHuston v. U.S. Bank Nat'l Ass369 S.W.3d 679, 682 (Tex. App. 2011, no pet.)).
A Rule 736 order is not subject to appeakx.IR.Civ. P. 736.8(c). “Anychallengeo a Rule 736

order must be made in a suit filed in a separate, independent, original proceeding in a court of
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competent jurisdiction.”ld. And, aRule 736 proceedingrarder is automatically stayed on the
filing of a separate original proceediputting ‘in issue any matter related to the origination,
servicing, or enforcement of the loan agreement, contract, or lien sought to be éatecliosx.
R.Civ.P. 736.11(a)(c). Upon notice than an independent suit has been filed, the Rule 736 court
is required to dismiss the proceeding or vacate the foreclosure omeR. Tiv. P. 736.11(c).
Although the Hollisediled this suitto challengehe foreclosureorder,the filing has the
effect of vacating tht order,seeTex. R. Civ. P. 736.11(c), andt is unclear from thepetition
exactly what cause of action thllisesintend to assert dherelief they seek Even ifthe Court
were to construethe petition to assert a claim fdoreach ofthe loan documentsr for a
declaratory jdgmeri* as to theparties’ rights, the Trustee has satisfied gammary judgment
burden and established thaistentitled to foreclose on the Propertiurther, he Holiseshave
presented no summary judgment evidencéherinature and extent, if any, of the alleged default
under the note.. or whether proper notices have been given” or any other issue related to
foreclosure. Because the Hollises failed to meet theddouto show a genuine issue of material
facton foreclosureTrustee is entitled to dismissaith prejudiceof the Hollises’ cause of action.

CONCLUSION

Trustee’smotion for summary judgment SRANTED. The Hollises cause of action
is DISMISSED with prejudice. By separate judgmentrustee wil be authorized to foreclose
on its lien on the real property located2#13 Meadow Lake DriveGgrand Prairie, Texas

75050in accordancavith the Note, Deed of Trust, andecton 51.002 of the Texas Property

4 Because this action was removed from state court, “the actiorbexegnstruedas one broughtunderthe federal
DeclaratoryJudgmentAct,” which allows a federalcourtto declaretherightsandlegalrelationsof aninterestparty.
Hurdv.BACHomelLoans Servicing, LP880 F. Supp.2d 747, 769 (N.D. T2R12).
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Code®

SO ORDERED; signed April29, 2020.

GO L P

ADA BROWN
UNITED STATES DISTRICT JUDGE

5 As the parties arkkely aware, Dallas County has cancelled all foreclosure sales until further notice @0&tD-
19. Seehttps://www.dallascounty.org/government/countgrk/foreclosures.phpSee alsaCoronavirus Aid, Relief,
and Economic Security AcPub. L. No. 116136, § 4022(c)(2), 134 Stat. 28491 (2020) (providingservices of
Federally backé mortgage loasmmay not initiate any judicial or nejudicial foreclosureprocess, move for a
foreclosurejudgment or order of sale, or executdoaeclosurerelated eviction orforeclosuresale, except with
respect to a vacant or abandoned property, for not less than-ttay @@riod beginning on March 18, 2020
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