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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
SIPLAST, INC.,
Plaintiff,
V. CIVIL ACTION NO.3:19¢v-1320-E

EMPLOYERS MUTUAL CASUALTY CQ,

w W W W W W W W W

Defendant

MEMORANDUM OPINION AND ORDER

This insurance coverage dispuie before the Court on crossotions for summary
judgment(Doc. Nos.21 & 24). At issue isvhether Defendant has a duty to defend Plaintiff in an
underlyinglawsuit The Court carefully considered thtions, the responseand the replies, as
well as theoint appendix applicable law, and any relevant portions of the recéia. reasons
that follow, the CourteniesPlaintiff’'s motionand grant®efendant’snotion.

Background

The following allegations are tak from Plaintiff Siplast, Inc.’s complaint. Siplast
develops and manufactures roofing and waterproofing systems. Defendant Employers Mutual
Casualty Company (EMCC) sold Siplgsiarlycommercialgeneral liability insurance policiésr
the time periodrom January 12012 to January 2017.The policies require EMCC to “pay those
sums that the insured becomes legally obligated to pay as damages because of ‘bodily injury’ or
‘property damage’ to which this insurance applies. [EMCC] will have the righdagdo defend

the insured against any ‘suit’ seeking those damages.”
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In October 2018, the Archdiocese of New York, Cardinal Spellman High School, and the
Catholic High School Associatiortdllectively “the Archdiocesg’filed the underlying action
agains Siplast and Vema Enterprisestire Supreme @urt of New York, County of Bron® In
2012, the Archdiocese purchased a Siplast Roof System foaiitsn@l SpellmarHigh School
property in the BronxVema installed the roof system. The roof systenoigered by a “Siplast
Roof/Membrane Guarantee.” In November 2016, school officials observed “watagelamihe
ceiling tiles throughout the premises.” Siplast concluded that the school’s claimotveovered
under the guarantee. The underlying plaintiffs hired a constitamtestigate the leaks and water
damage. The consultant’s report “noted significant issues with both the workmanshipe and t
materials that were compromising the entire roof membrane and system.” In July @il c
for the underlying plaintiffs sent Siplast a formal notice of its intent to reptee roof and hold
Siplast liable for such costSiplast gave notice of the claim to EMCC. EMCC later issued a letter
denying coverage, including its duty to defend Siplast.

In this lawsuit, Siplast asserts claims against EMCC for declaratory, retedich of
contract, and violations of the Texas Insurance C&lplast seeks a declaration that EMCC is
obligated to defend it in the underlying lawsuit. It further contends that by refusing tal digfe
EMCC has breached the insurance contract and vidtdtedte542of theinsurance codeSiplast
also alleges EMCC has violatsdctions 541.060 and 541.061 of the insuraock.

EMCC asserted a counterclaim for declaratory relief. It seeks a judgmentrdgttiatit

has no duty to defend or indemnify Siplast in the underlying lawsuit.

! The instant case was filed in the Northern District of Texas because Siplast pasdipal place of business in
Irving.
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Motions for Summary Judgment

1. Siplast

Siplast has filed a motion for partial summary judgnfeitargues it is entitled to summary
judgment on its claims for declaratory judgment and breach of contract. Siplast aSksithi®
declare that EMCC is required to provide Siplast with a defense in the underliorg iplast
also seeks a summary judgment that EMCC breached the insurance policy by failingidb defe
Siplast in the oderlying action and is entitled to recover its defense costs and expenses in an
amount to be determined. EMCC promised to defend Siplast against any suit seslaggsia
because of property damage caused by an occurrence during the policy period. Siplastsmaint
these elements are met and EMCC has a duty to defeadrding to Siplastio exclusion applies

2. EMCC

EMCC has also moved for summary judgment. It asserts it is entitled to judgment as a
matter of law on all of Siplast’s claimgt argues the record conclusively establishes that it has no
duty to defend or indemnify Siplast in the underlying lawsuit. It seeks a declaration of rageove
under the policies, which assertsalso entitles it to summary judgment on Siplast’s tineaf
contract and insurance code claims.

Applicable Law

To be entitled to summary judgment, a party must show there is no genuine dispute as to

any material fact and it is entitled to judgment as a matter off@®.R. Civ. P.56(a). On cross

motions for summary judgment, the court reviews each party’s motion independently, vigving t

2 Both parties requested oral argument on the fatieeaf summary judgment briefS’he Court declines the request.
See Garza-Trevino v. New England Fin., 320 F. App’x 203, 206 (5th Cir. 200@arties in Fifth Circuit do not have
absolute right to oral hearing on summary juégtmmotions.
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evidence and inferences in the light most favorable to themauing party. Baker Hughes, Inc.
v. U.S, 943 F.3d 255, 259 (5th Cir. 2019).

We apply Texas law in this diversity actioBee Indian Harbor Ins. Co. v. Valley Forge
Ins. Grp., 535 F.3d 359, 363 (5th Cir. 2008). In exchange for premiums paid, commercial general
liability insurers typically promise to defend and indemnify thesuned for covered risk&urich
Am. Ins. Co. v. Nokia, Inc., 268 S.W.3d 487, 490 (Tex. 2008). The duty to defend is distinct from,
and broader than, the duty to indemnifg. An insurer may have a duty to defend, but eventually,
no obligation to indemnifyld. at 490-91. Texas strictly follows the “eight corners rule,” meaning
the duty to defend may only be determined by the facts alleged in g#ntydplaintiff's petition
and the coverage provided in the poliilbane Bldg. Co. v. Admiral Ins. Co., 664 F.3d 589, 596
(5th Cir. 2011)Zurich Am., 268 S.W.3d at 491. A court must focus on the factual allegatiahs
show the origin of the damages rathkart on the legal theories asserted in reviewing the
underlying pleadingNat. Union Fire Ins. Co. of Pittsburgh, Pa. v. Merchants Fast Motor Lines,

Inc., 939 S.W.2d 139141 (Tex. 1997). The court should liberally construe a plaintiff's allegations
in favor of coverage and resolve all doubts about the duty to defend in favor of the insbesty.
Mut. Ins. Co. v. Graham, 473 F.3d 596, 602 (5th Cir. 2006).

An insurer must defend its insured if the thparty plaintiff's factual allegations
potentially support a covered claim, while the facts actually established in thdyungdsuit
deternine whether the insurer must indemnify its insurearich Am., 268 S.W.3d at 490In
general, an insurer’s duty to indemnify cannot be determined until after an underlying suit has
been resolvedColumbia Cas. Co. v. Ga. & Fl. RailNet, Inc., 542 F.3d 106, 11@th Cir. 2008).
However, “[lJlogic and common sense dictate that if there is no duty to defend, then tiselem

no duty to indemnify.” American States Ins. Co. v. Bailey, 133 F.3d 363, 368 (5th Cir. 1998).
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The burden is on the insured to show that a claim against it is potentially within the scope
of coverage under the policies; however if the insurer relies on the policiisiexs it bears the
burden of proving that one or more of those exclusions applgderated Mut. Ins. Co. v.
Grapevine Excavation Inc., 197 F.3d 720, 723 (5th Cir. 1999).

The Underlying Complaint

In the underlying suit, the Archdiocesdleges that in July 2011,it entered into an
agreement with Vema to furnish and install a new ro@faatlinal Spellman tgh School. Vema
warranted that it would pirm the work in a firstlass manner and use only brand new material
of high quality. Vema stated that it guaranteed all phases of work against defects. Vema installed
a roof membrane maragtured by Siplast.

On February 28, 2012, Siplast issued a Roof Membrane/System Guarantee (“Siplast
Guarantee”) covering the premises. In the Siplast Guarantee, Siplasintgaedr to the
Archdiocese that the new roof membrane and system installed sthbol would “remain in a
watertight condition for a period of 20 years, commencing with the date hereof;L&xTRvill
repair the Roof Membrane/System at its own expense.” The Siplast Guaranteeiwveasdibl/

Vema to the Archdiocese.

In November 2016, officials at the high school observed “water damage in the ceiling tiles
throughout the Premises after a rain storm.” Both Vema and Siplast weredofifihe water
damage and potential leaks. In ANdvember 2016, Siplast acknowledged receipghefclaims
and advised the Archdiocese tliaé high schookhould contact a designated Siplast roofing
contractor to address the damage and |&éspite the work performed by Siplast’s designated
contractor, the high school continued to suffer from taolthl leaks and water damage. Vema and

Siplast were notified of the leaks and damage.
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On February 27, 2017, Siplast met wiitle Archdiocese’sepresentatives about a possible
repair plan for the school roof. Siplast admitted there were problems with the rtooéékdad to
be addressedSiplastscheduleda meeting at the school with Vema represarggtwhich took
place on March 24, 2017. Vema informed #rehdiocesehat, despite Vema’s warranty, the
leaks and any damage creatbdrebywere the sole responsibility of Siplast under the Siplast
Guarantee.

In May 2017, Siplast tolthe Archdioces¢hat it would engage a contractor to repair the
leaks. In a June 9, 2017 letter to the schpbaintiffs’ representative, Siplast characterized its
earlier repair attempts as “temporary” and advised it would embhthe Siplast Guarantee with
respect to any permanent improvements of the roof.

Thereafter, a consultant hired thye Archdiocesé&performed an exhaustive inspection and
survey of the water penetration issues involving the roofing system.” In a December@i1,7 re
the consultant notetsignificant issues with both the workmanship and the materials that were
compromising the entire roof membrane and systeriifie canplaint alleged he roofing
membrane and system has failed of its essential purpose and the only waydiateethe issue
is to replace théailed membrane and system with a new one. The consultant estimated the total
cost of remediation and replacement at about $5,000,000.

The underlying plaintiffs assert claims for breach of contract and breach of tyarran
against Vema and a claim for breach of guarantee against Siplast. The Archalleges8iplast
materially breached its obligations under the Siplast Guarantee by, among other a&ilinggof
correct defects in the roof membrane, system and flashing when called uffenArghdiocese
to do so and failing to abide by the terms @&f 8iplast Guarantee. As a result of Siplast’s material

breaches of the Siplast Guarantdes Archdiocesewill be forced to replace the roof well in
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advance of the 2@earplus expected useful term at a cost of approximately $5,000,0086.
Archdiocese sserted it was entitled to a judgment against Sifdesdamages in an amount to
be determined at trial, but believed to be in excess of $5,000,000.”
The Insurance Contract
The policies in question contain the following provisions:
SECTION | —COVERAGES
COVERAGE A BODILY INJURY AND PROPERTY DAMAGE
LIABILITY
1. Insuring Agreement
a. We will pay those sums that the insured becomes legally obligated to
pay as damages because of “bodily injury” or “property damage” to
which this insurance applies. We will habhe right and duty to defend
the insured against any “suit” seeking those damages. However, we will

have no duty to defend tlesuredagainst any “suit” seeking damages
for “bodily injury” or “property damage” to which this insurance does

not apply.

*kkk

b. This insurance applies to “bodily injury” and “property damage” only
" (1) The “pbodily injury” or “property damage” is caused by

an “occurrence” that takes place in the “coverage

territory”;
In the “Definitions” section of the policies, “occurrence”dsfinedas “an accident, including
continuous or repeated exposure to substantially the same general harmful conditions.”

Analysis
EMCC argues that Siplast has not met its burden to demonstrate that the recovery sought

against it in the underlying lawsuit is for an “occurrence” as defined in thegmli¢i contends

that although the word “accident” is not defined in the policiexa$ courts construe it to mean

negligently caused losses. If an insured’s acts are voluntary and intentionadutteeaeinjuries



are not caused by an accident and the event is not an “occurrence.” EMCC aatéhs th
underlying lawsuit is for Sipst’s failure to honor its Siplast Guarantéecording to EMCC, lte
underlying plaintiffs have not alleged any facts to show that Siplast was neghgesrbreach of
the Siplast Guarantee. Rather, Siplast’'s refusal to honor its guarantee ibastdelnd
purposeful. As such, EMC@&rguesit owes no duty to defend or indemnify under the policies.

In its summary judgment motion, Siplast contends the allegations in the underlying lawsui
triggerEMCC's duty to defend it. Siplast maintains the uhgeg plaintiffs have alleged claims
based oran “occurrencebecauséeheyallege they sustained damage because of faulty work and
products. They do not allege that Siplast expected or intended any damage at the high school
According toSiplast its falure to honor its guarantee is irrelevant to the issue of whether there
was an occurrence. Any breach of the Siplast Guarantee did not cause water to thalsittiool
or result in property damage.

Both parties cite the Texas Supreme Court’'s decigiohamar Homes, Inc. v. Mid-
Continent Casualty Company, a case decided on certified quessitmom the Fifth Circuit. The
issue in that case was whether an insurer under a commercial general lialdytyaiba duty to
defend its insured, a homebuilder, againstibraeownerstlaims of defective construction. 242
S.Wa3d 1, 4 (Tex. 2007). The homeownprgchased aew home from Lamar Homegd. at 5.
Several years later they had problems they attributed to foundation defects. They sued Lama
Homesand its subcontractor complaining about the defects. Lbimressought a defense and
indemnification from MidConinent under a CGL policy. When Midontinent refused to defend,
Lamar Homesought a declaratory judgment and recovery under the Texas Insurancel@€ode.

The district courtgranted summary judgment for the insurance company, concluding it had no



duty o defend LamaHomesfor construction errors that harmed only Lamar’s own prodLett.
at 5.

The Supreme Court consi@elwhether defective construction or faulty workmanship that
damages only the work of the insured is an “occurrente.’at 7. It stated that a accident is
generally understood to be a fortuitous, unexpected, and unintendedlevan8. An intentional
tort is not an accident and thus not an occurrence regardless of whethezdhe/asfunintended
or unexpectedld. But a deliberate act, performed negligently, is an accident if the effieat is
the intended or expected result; that is, the result would have been different hdibénatdeact
been performed correctlyd. A claim thus does not involve an accident or o@nce when either
direct allegations purport that the insured intended the injury (which is presumecdesnofas
intentional tort) or circumstances confirm that the resulting damage was not thal aaid
expected result of the insured’s actiohg. at 9.

The court noted that the policy does not define an “occurrence” in terms of the ownership
or character of the property damaged by the act or evdnthe policy asks whether the injury
was intended or fortuitous, that is, whether the injury was an acciténiThe Supreme Court
concluded that the underlying complaint allége occurrence because it asserts Laftaness
defective construction waspoduct of its negligenceld. No one allegé that LamarHomes
intended or expected its work to damage the hohde.Allegations of unintended construction
defects may constitute an “accident” or “occurrence” under the CGL pdlityt 4. The cour
then proceeded to consider whether defective construction or faulty workmanship damaging onl
the general contractor’s work is “property damage” under the pdiecyat 9-10.

Each party contendsamar Homes supports its respective position. EMCC sé#ye case

involved the right allegations and circumstances that created an “occurrence.” cCheence”
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existed because the underlying property damage was allegedly the product of the insured’s
negligence, defective performance. Thus, according toEM&mnar Homes can be distinguished

from this case.It arguesthat here are no assertions by the underlying plaintiféd Siplast’s
conduct was anything but deliberate. Siplast’s alleged liability is for its purposkfsl to honor

the Siplast Guaranted.he school plaintiffs do not allege negligent performance of the guarantee,
but rather intentional breach of the guarantee.

Siplast argues thatamar Homes involved allegations similar to that in the school
plaintiffs’ complaint. As inLamar Homes, the underlying plaintiffs allege they sustained damage
because of faulty work and products. They have not alleged that Siplast expected od Eutgnde
damage athe schoal Siplast cites the Supreme Court’s statemeritamar Homes that it is a
false assumption that the failure to perform under a contract is always intentteaatl. at 8.
Siplast argues there are no allegations that it intentionally provided the underlynigfphaith
defective products or expected or intended any of the alleged property damage to the school.

The Court agrees witlsiplast on this issue The origin of the property damagethe
underlying plaintiffs allege is defects with the workmanship and materials thatisechthe roof
menbrane andsystem As in Lamar Homes, there is nothing in the underlying pleaditigat
alleges Siplast intended or expected its roofing system toSedlid. at 9. It is immaterial that
the legal theory the Archdiocese asserts ag&ipdastis for breach of its Siptt Guarantee. The
underlying complaint alleges property damagased by an accident or occurrence.

That does not end the inquiry. EMCC asserts there are exclusions contained in the policies
that unambiguously preclude coverage as a matter of law. The policies provitie ihatitance
does not apply to “Property damage’ to ‘your product’ arising out of it or any part of it.” Nor

does the insurance apply to “Property damage’ to ‘your work’ arising out of it or any part of it
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and included in the ‘productomplded operations hazard.” “Your product” is defined as “Any
goods or products, other than real property, manufactured, sold, handled, distributed or disposed
of by: (a) You.” “Your work” is defined as “Work or operations performed by you or on your
behalf” It includes “Warranties or representations made at any time with respibet fithess,

quality, durability, performance or use of ‘your work."

A CGL policy generally protects the insured when its work damages someone else’s
property. Wilshire Ins. Co. v. RJT Constr., LLC, 581 F.3d 222, 226 (5th Cir. 2009)he “your
work” exclusionreflects the intent of the insurance industry to avoid the possibility that coverage
under aCGL policywill be used to repair and replace the insured’s defective products and fault
workmanship. Atain Specialty Ins. Co. v. Segen 7 Devs, L.L.C., No. 19-30827 2020 WL
4278908, at *3 (5th Cir. July 24, 2020).

EMCC contends Siplast is not being sued for damage to any property other than its own
work and products the underlying plaintiffs seek to repldtargues the Archdiocese is seeking
to recover from Siplast only the cost of a replacement roofing system, not any damaegautteat r
to the school from the defective roof.

Siplast responds that the underlying complaint clearly alleges property damage to the
interior of the high school. For example, it states that in November 2016, school officialedbser
water damage in the ceiling tiles at the school. The underlying complaint futdggsaihat after
Siplast’s designated contractor came out to work on the roof, the school continued to@uffer fr
additional leaks and water damage. According to Siplast, because this interior darttege t
school is separate from any damage to the Siplast materials on the school roofc&MGONeet

its burden to show the Your Product/Your Work exclusions apply.
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The Court concludethatalthough the underlying complaint mentions damage to school
property other than the Siplast roofing products, the Archdiocese dossmkeany allegabns
from which the Court can conclude tlitatas made a claito recover from Siplast for any damage
to the building caused by the leaky rdloét is separate from the damage to Siplast’s prodtict
has sued Siplasblelybased on its failure to replace the roof as required by the Siplast Guarantee.
Siplast guaranteed that if the roof did not remain watertight for a period of 20 yeearsldtrepair
the Roof Membrane/System at its own expensbe Archdiocese alleges that due to Siplast’s
breach, it will be forced to replace the roof well in advance of thatead mark at a cost of
“approximately $5,000,000lt does not allege that Sgst's breach caused it other damagdée
“your work” exclusion precludes coverage for the cost of repairing Siplast's own wiaek.
Wilshire Ins. Co., 581 F.3d at 226complaint alleges insured’s faulty foundation £edi damage
to other parts of the house that insured did not work see)also Building Specialties, Inc. v.
Liberty Mut. FirelIns. Co., 712 F. Supp. 2d 628, 6448 (S.D. Tex. 2010) (“Your work” exclusion
applies where only allegations in underlying lawsuit are of defective duct workatiabtbe
repaired or replaced)Accordingly, he Court concludes EMCC does not have a duty to defend
Siplast becausthe damages sought against Siplast in the underlyingfauivith the “your
work/your product” exclusions in the policies. Because there is no duty to defend under the
policies there is also no duty to indemnify.

In addition,EMCC asserts that is entitled to summary judgment on the rest of Siplast’s
claims. It argues that, absent a duty to defend Siplast in the underlying lawsuit, it is emtitled t
summary judgment on Siplast’s breach of contract claim. It also assertscaddo8iplast cannot
prevail under a breach of contract theory, it cannot frewvaits extracontractual claims for

violations of the Texas Insurance Codee USAA Tex. LIoyds Co. v. Menchaca, 545 S.W.3d 479,
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490, 492-93(Tex. 2018) (general rule is that insured cannot recover policy benefits forrigsure
statutory violation ifinsured does not have right to benefits under poliEyyther, EMCC
contends Siplast cannot recover attorney’s fees, interest, costs or pesialtie it is not a
prevailing party.

Siplast responds that because EMCC owes it a duty to defend, EMCC'strégue
summary judgment on Siplast’s other claims fails. Siplast does not contesI’EMI@itlement
to summary judgment on Siplast’s breach of contract and insurance code claims in thigeegent
is no duty to defendr indemnify. The Court finds th&MCC is entitled to judgment as a matter
of law on Siplast’s claims for breach of contract and violations of the Texas Ins@ade.

In sum, the Court grasteMCC's motion for summary judgment and denies Sifgast
motion for partial summary judgment. The Court declares that EMCC has no duty to a@efend
indemnify Siplast in thenderlying lawsuit. In addition, Siplast shall take nothing by any of its
claims against EMCC.

SO ORDERED.

SignedSeptembeR5, 2020.

GO L P

ADA BROWN
UNITED STATES DISTRICT JUDGE
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