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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
YIGAL LELAH AND TRACY LELAH ,
Plaintiff s,

§
§
§
§
V. 8§ CIVIL ACTION NO. 3:20-cv-1266-E
§
UNITED STATES OF AMERICA 8§

§

§

Defendant

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant the United States of America’s motion to dismig#fBlain
complaint for lack of subject matter jurisdicti@doc No.4). Plaintiffs did not file a response to
the motion. For reasons that follow, the Court grants the motion to dismiss.

The complaint filed byPlaintiffs Yigal Lelah and Tracy Lelalwhich is just two pages
long, alleges that their cause of action is based on 26 U.S.C. § 7422, which provisigisstor
recoverany internal revenue tagrroneously or illegally assessed or collectédaintiffs allege
their net operating losses for the tax periods ending on Decembert!3 ygar2011 through
2014 should be allowed as a claim awh deductn for the tax period ending December 31,
2015. Theyasserthe United Statedisallowed their claim for credit in May of 2018. THeyther
allege theyrequested an administrative appeal, khé United Statesforeclosed their
administrative appeal rights withoutomedural due process.

The United States has moved to dismiss under Federal Rule of Civil Procedure)12(b)(1
for lack of subject matter jurisdiction. It alleges Plaintiffs’ complaint fails tdoéistathe Court’s

jurisdiction over their claimsin evalating this facial attack on the complaint, the allegations in
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the complaint are presumed to be true and the Court looks merely to RBeiiffs have
sufficiently alleged a basis of subject matter jurisdictiSee Menchaca v. Chrysler Credit Corp.,
613 F.2d 507, 511 (5th Cir. 1980).

“The United States, as sovereign, is immune from suit save as it consents to be sued.”
Schaeffler v. United Sates, 889 F.3d 238, 242 (5th Cir. 2018) (quotibgited States v. Sherwood,
312 U.S. 584, 586 (1941)). The United States has consented to be sued for “erroneously and
illegally assessed or collected” taxéd.; see28U.S.C. § 1346(a)(1). Section 1346(a)(1) must be
read in conformity with other statutory provisions which qualify a taxpayer’s right to brefgrad
suit upon compliance with certain conditioridnited Sates v. Dalm, 494 U.S. 596, 601 (1990);
see Schaeffler, 889 F.3d at 242. Before a taxpayer can bring a refund suit, he or she must first
fully pay the assessl tax, file an administrative claim for refund with the Internal Revenue
Service, and wait until either the IRS denies the claim or six months have expaedlgg the
administrative claim. Fletcher v. United Sates, 452 F. App’'x 547, 552 (5th Cir. 2011)ln
addition, the administrative claim for refund must be filed within the time limitagsteblished
by the Internal Revenue CodeDuffie v. United Sates, 600 F.3d 362, 384 (5th Cir. 2010).
Generally, a claim for refund must be filed withime years from the time the return was filed or
two years from the time the tax was paid, whichever is latersee 26 U.S.C. § 6511(a).

The United States argues the Court lacks jurisdiction over Plaintiffs’ corhplecause
Plaintiffs do not allege that they paid the assessed tax in full and bebaydeve not alleged
facts sufficient to show they made a timely and proper claim for a refund. dum &rees.
Plaintiffs do not allege that they fully paid the assessed tax. Also, although tkesnicd the
denial of a claim for credit for the tax period that ended on December 31, 2015, rthe® a

allegations from which the Court can conclude that Plaintiffs’ claim was tiamelysoperlyfiled.
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Accordingly, theCourt grants the motion to dismiss atidmisses Plaintiffs’ complaint without
prejudice.
SO ORDERED.

Signed November 4, 2020.

GO P

ADA BROWN
UNITED STATES DISTRICT JUDGE




