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Via E-mail

Lars L. Berg, Esq.

Kelly Hart & Hallman LLP
201 Main Street, Suite 2500
Fort Worth, TX 76102

Re:  American Airlines, Inc. v. Yahoo!, Inc.
Dear Lars: -

I am responding to your letter of May 4, 2009, concerning the issues we discussed on April
27 and 28 regarding Yahoo!’s written discovery responses and document production. As I
explained during our discussion, Yahoo! is making a good faith effort to collect and produce

‘responsive documents as quickly as is feasible. We have been sparing in our objections to
AA'’s discovery requests and have been forthright about our collection and discovery
process, including disclosing our anticipated timeline, the custodians whose materials are
being collected, the search terms we are using to screen responsive documents, and the dates
and recipients of litigation hold notices. To date, we have produced roughly 290,000 pages
of individually Bates-labeled responsive documents, plus more than 200,000 pages of
spreadsheets containing data regarding the Sponsor Result advertisements triggered by AA
keywords (each spreadsheet has been produced in native form and assigned a single Bates-
number, but contains 1000s of pages). We anticipate additional productions during the
weeks of May 18 and 25.

We trust that AA intends to meet and confer with Yahoo! in good faith to resolve any
legitimate discovery issues, and is not attempting to manufacture discovery disputes for
tactical advantage. With this understanding, we respond as follows to the issues raised in
your letter. We note that several of the issues you raise (e.g., the 30(b)(6) depositions) were
not discussed during our meet-and-confer conference, but we address them herein.

Timing of Yahoo!’s Production

We disagree with your characterization of April 1 as “Yahoo!’s deadline for production.”
Under Federal Rule of Civil Procedure 34, a party has 30 days to provide written responses
to document requests. The written response date is not a deadline for producing documents.
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As you are aware, document production in complex litigation often requires much more than
30 days to complete. Indeed, we note that AA has not yet completed its production and has
indicated that additional responsive documents will be produced.

AA’s first set of document requests to Yahoo!, served on February 23, 2009, included 53
lengthy requests secking a broad range of documents covering financial, sales, marketing,
product, and technical information. Yahoo! and its outside counsel have devoted
considerable effort to collecting the Sponsor Results data contained in the spreadsheets
Yahoo! has produced, as well as interviewing and collecting documents from more than 40
relevant custodians. As Ms. Arenal testified during her deposition, she herself has devoted
60 to 100 percent of her daily time over the last month and a half to collecting data and
documents responsive to AA’s requests. (Arenal Trans. 69:4-70:5.) A number of other
Yahoo! employees have assisted in this process as well. (Id.)

As Ms. Arenal testified, Yahoo! began planning for the extraction and collection of Sponsor
Results data of relevance to this case around December 2008. (Arenal Trans. 76:19-25.)
Yahoo! had no obligation to begin the collection process at that time (months before AA
served its document requests), but did so in order to get an early start on the lengthy and
time-consuming task of extracting data from Yahoo!’s databases. To date, Yahoo! has
produced well more than 200,000 pages worth of spreadsheets containing highly relevant
Sponsor Results data. These spreadsheets were each produced in native form and marked
with a single Bates number (YAH-AA 1-20, 8152-8173). As I explained in my April 16,
2009 letter to Fred Brown, the spreadsheets contain data pertaining to each sponsored
advertisement triggered by a keyword containing an AA trademark and clicked on by a web
user. The data includes, among other things, (1) the full text of each advertisement,
including its title and URL, (2) the identity of the advertiser, (3) the search term entered by
the user, (4) the keyword served, (5) the URL of the website where the advertisement
appeared, (6) the match type, whether exact or advanced, and (7) the revenue for each
clicked advertisement. Thus far, Yahoo! has produced spreadsheets covering October 2005
to March 2007 and September 22, 2007 to February 2009. Yahoo! is working to compile
data for the periods January 2004 to September 2005 and April 2007 to September 21, 2007.
We anticipate that this data will be available by the end of this month, if not sooner.

Yahoo! has also produced roughly 290,000 pages of individually Bates-labeled responsive
documents, including e-mails and other documents collected from Yahoo! custodians.
Yahoo!’s document vendor has imaged the laptops of more than 40 custodians and has
collected responsive documents (including e-mails) from shared drive locations. In my letter
of May 8, 2009, I provided a list of the 30 custodians whose documents were then being
processed for production, plus the search terms that we are using to identify responsive
documents. An updated version of that list, with some additional custodians included, is
attached hereto as Exhibit A. We will be collecting documents from a few additional
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custodians during the weeks of May 18 and 25, and will provide a further updated list
identifying these custodians and the search terms we are using for each.

Additionally, Yahoo! has collected the contents of a number of “Twikis” containing
information pertinent to, inter alia, user perception studies, trademark policies, Yahoo!’s
keyword selection tool, and Yahoo!’s advanced match function. The contents of these
Twikis were produced on May 11.

We have previously produced documents to AA on April 16, April 24, May 8, May 11, May
13, May 15, and May 18. We anticipate making additional productions during the weeks of
May 18 and 25. As I indicated during our meet-and-confer conference, we are aiming to
substantially complete our production by the end of May.

Storage of E-mails

As I explained during our conference, Yahoo! does not have a centralized server on which all
employee e-mails are stored. Instead, employees e-mails are typically stored on their hard
drives. In some instances, employees archive their e-mails on a shared drive, at their
discretion. For each Yahoo! custodian, we are collecting e-mails from their hard drives and
shared drive locations, if any. Accordingly, we expect to have a full set of the e-mails in
Yahoo!’s possession, custody, or control for each custodian.

Organizational Charts

As set forth in my letter of April 24, 2009, to Fred Brown, Yahoo! does not maintain formal
organizational charts in its ordinary course of business. AA’s document requests seek
documents sufficient to provide the identity and reporting relationships of certain Yahoo!
employees, including those involved in marketing, sales, or post-sale support of advertising
programs to companies in the travel industry. That information can be derived from
Yahoo!’s Backyard Intranet, and we have expended extra effort assembling that information
into the charts we provided (YAH-AA 1757-1822). Nonetheless, AA continues to quibble
on this subject. Yahoo!’s current production sufficiently identifies the relevant Yahoo!
employees in response to AA’s document requests. However, to put this issue to rest,
Yahoo! will provide pages from the Backyard Intranet sufficient to identify the relevant
Yahoo! employees.

With respect to Yahoo!’s organizational information from earlier time periods, Yahoo! does
not maintain this information in the ordinary course of its business, beyond what we are
producing from the Backyard Intranet. We are inquiring with the Yahoo! custodians as to
the availability of informal sources of organizational information and will produce whatever
documents are available.
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Data Regarding Sponsor Results

Contrary to your suggestion, the more than 200,000 pages of spreadsheets already produced
by Yahoo! contain the vast majority of the data responsive to AA’s Request 53 related to the
Sponsor Results at issue in this case, including all of the data I outlined above. Yahoo! will
produce additional spreadsheets covering the remaining time periods back to January 2004.
For data prior to 2004, that data was removed from Yahoo!’s active databases and stored on
back-up tapes approximately 13 months after it was initially generated. For instance, the
data from December 2003 was stored on back-up tapes in early 2005. Accordingly, all of the
pre-2004 data had been saved to back-up tapes well before Yahoo!’s standstill agreement
with AA in December 2006. Restoration of data from the tapes would require extensive and
lengthy efforts. Yahoo! is willing to meet and confer with AA to discuss the handling of
these tapes.

With regard to the click through rates, click stream data, conversion rates, and other
measures of effectiveness or customer loyalty, Yahoo! is willing to produce responsive
documents in its possession, custody, or control covering these subjects, if any. With respect
to click through rates, Yahoo! maintains this information organized by keyword (i.e., the rate
at which web users click on any Sponsor Result triggered by a keyword, relative to the total
number of Sponsor Results that have appeared triggered by that keyword). Yahoo! is
producing this information for the AA keywords for each month for which data is available.
With respect to click stream data, conversion rates, and measures of effectiveness and
customer loyalty associated with particular Sponsor Results, Yahoo! may have some of this
information for relevant Sponsor Results in the analytics that are provided to certain relevant
advertisers. However, as this information may have been provided by Yahoo!’s customers,
Yahoo! may be obligated to notify the particular customers prior to producing the
documents. We are determining Yahoo!’s obligations in this regard and will let you know
the production status concerning any documents that fall into this category. :

With regard to advanced matches, the spreadsheets Yahoo! has produced include advanced
matches of various search terms (including terms similar to the AA trademarks) to AA
keywords. You have inquired regarding any advanced matches of search terms containing an
AA trademark to keywords not containing an AA trademark. We can confirm that the
spreadsheets we provided do not contain this latter category of data. Yahoo! will produce
data or documents, if any exist, showing any advanced matching of AA search terms to non-
AA keywords.

With regard to the “Terms Similar to the American Airlines Marks” that you set forth in
Exhibit B of your letter, Yahoo! has already produced significant data relating to such
“similar” terms. The spreadsheets Yahoo! produced contain a large number of search terms
in Column H similar to the AA trademarks. These search terms were advanced matched to a
keyword containing an AA trademark and Yahoo! has provided the relevant data for these
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keywords. Yahoo! does not agree that all of the terms listed in your Exhibit B are similar to
the AA trademarks. Indeed, a number of the listed terms are entirely generic, such as
“American flight,” “American gates,” “American miles,” and “travel advantage.” Yahoo!
will not search for data in connection with these and other generic terms. As for the other
terms on your list, Yahoo! will determine the feasibility of running such a large number of
terms through Yahoo!’s databases to extract data. We will let you know the results of our
Inquiry as soon as we can. '

With regard to search strings that combine AA trademarks with other terms, Yahoo! has
already produced the advertisements triggered by such search strings. The spreadsheets that
Yahoo! provided contain data on all clicked advertisements triggered by an AA keyword,
whether that keyword was entered into the Yahoo! search box by itself or together with other
terms. In the process of saving the keyword information, Yahoo!’s system trims the longer
search strings down to the search terms that triggered the advertisement. Yahoo! does not
store the longer search strings in any manner that correlates with the other relevant data.

Finally, with respect to the technical issues that you raise in your last three bullet points on
pages 9 and 10, we will check into these issues and get back to you as soon as we can.

AA’s Document Requests 28, 30, and 44-46

Yahoo! objected to Request 28 on the grounds, inter alia, that it seeks information not
televant to this case — specifically, Yahoo!’s trademark policies and procedures used to
ensure compliance with European laws. AA’s claims are based on U.S. trademark law and
the allegedly infringing activity occurred within the U.S. Accordingly, Yahoo!’s European
policies are irrelevant. In any event, as I indicated during our conference, Yahoo!’s
trademark policies are essentially the same in Europe as they are in the U.S. Yahoo!’s
production will include documents concerning its trademark policies and these documents
will be responsive to Request 28. To this extent, Yahoo! withdraws its prior refusal to
produce documents responsive to this request.

Yahoo! objected to Request 30, seeking documents concerning Yahoo!’s consideration of
trademark policies of other companies, on relevance grounds, among others. In the spirit of
compromise, Yahoo!’s withdraws its prior refusal to produce documents in response to this
request. Yahoo! will produce non-privileged documents, if any, responsive to this request.

Yahoo! objected to Requests 44 to 46 on the grounds, inter alia, that they seek documents
not relevant to this case — namely, documents concerning Yahoo!’s own trademarks, any use
of Yahoo!’s trademarks as keywords in Sponsor Results, and any efforts by Yahoo! to
protect its trademarks. This case does not implicate Yahoo!’s own trademarks, and the broad
range of documents that AA seeks are irrelevant to the claims and defenses of the parties.
Nonetheless, in an effort to reach a compromise, Yahoo! is willing to produce any non-
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privileged documents in its possession, custody, or control from any legal actions Yahoo! has
filed to enforce its trademark rights in connection with sponsored searches. To this extent,
Yahoo! withdraws its prior refusal to produce documents responsive to Requests 44 to 46.

30(b)(6) Depositions of Yahoo!’s Designees on AA’s Topics 18 and 19

We disagree with your comments concerning the preparedness of Yahoo!’s designees for
AA’s Topics 18 and 19, Ms. Ronchetti and Ms. Arenal, respectively. As I explained in my
letter of April 24, 2009, Ms. Ronchetti was prepared to testify regarding Topic 18 only,
concerning “Defendants’ document retention policy from 1999 to the present.” Ms.
Ronchetti is Yahoo!’s Director of Records Management and is, consequently, the most
knowledgeable person at Yahoo! on the subject of Topic 18. Ms. Ronchetti testified that
there is no current or past document retention policy at Yahoo!. As Yahoo! has no further
testimony to provide on the subject of Topic 18, through Ms. Ronchetti or anyone else, we
see no reason to continue her deposition.

As for Ms. Arenal, as she explained during her deposition, she is the Yahoo! employee most
involved in coordinating the document collection process for this case. (Arenal Trans.
48:16-23.) Ms. Arenal has personal knowledge of Yahoo!’s document collection efforts,
including knowledge of the custodians who have been selected, the categories of documents
and data being collected, and the overall progress of collection and production. To the extent
Ms. Arenal was unable to answer particular questions, it was due to the early scheduling of
the Topic 19 deposition, at AA’s insistence. As I explained in my letter of April 15, 2009, to
Fred Brown and Dee Kelly, until Yahoo!’s document collection and production is
substantially completed, Yahoo!’s designee will not be able to provide complete details on
the collection and production process. Yahoo! is willing to make Ms. Arenal available for
deposition again in early June, after Yahoo! has substantially completed its production.

Documents Related To Trademarks Of Third Parties

AA’s document requests (particularly Request 32) seek all communications between Yahoo!
and third parties relating to the use of third-party trademarks as keywords in Sponsor Results.
These requests are entirely overbroad, seek documents that are not relevant to the present
dispute, and are impossible for Yahoo! to fulfill. First, as I explained during our conference,
Yahoo! has no way of identifying all of the trademarks that may be used in connection with
Yahoo!’s Sponsor Results product. Advertisers on Yahoo! collectively select millions of
keywords to trigger advertisements. Yahoo! does not track which of these keywords are
trademarks. Second, even if Yahoo! could assemble a list of trademarks that have been used
as keywords in Sponsor Results, that list would encompass a vast range of trademarks having
nothing to do with AA or even the travel industry. The Sensitive Terms List, Trademark
List, and Global Negative Terms List that Yahoo! maintains for purposes of trademark policy
compliance contain many thousands of terms, most of which have nothing to do with AA or
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the travel industry. To capture the full scope of communications concerning the use of
trademarks as keywords would require collecting documents from practically every Yahoo!
sales person who has ever worked on Sponsor Results. Not only would such a collection be
unduly burdensome, it would ensnare vast volumes of documents of no relevance to this
case.

AA’s document requests (particularly Requests 33-35) also seek production of any and all
complaints to Yahoo! regarding the use of any trademark as a keyword. These requests are
overbroad and seek documents not relevant to this action, including trademark complaints
having nothing to do with the AA trademarks or even with the airline industry.

In response to AA’s Request 32 (and overlapping with Requests 33-35), Yahoo! is
undertaking the following collection and production efforts: First, Yahoo! has collected and
continues to collect documents from more than twenty sales people who have serviced
advertisers in the travel industry, including AA itself and airline ticket resellers and other
advertisers who have bid on keywords containing AA trademarks. Second, Yahoo! is
searching the documents collected from these salespeople and other custodians for any
reference to the AA trademarks, as well as the terms “trademark,” “brand,” and terms
referring to major passenger airlines in the United States and numerous online ticket
resellers. Yahoo! is producing all non-privileged documents collected through this process.
Third, Yahoo! is producing non-privileged documents reflecting all legal actions against
Yahoo! pertaining to trademarks. Fourth, Yahoo! is willing to produce non-privileged
documents from its trademark complaint files pertaining to complaints arising in connection
with the airline travel industry. We are willing to meet and confer to determine the
appropriate companies for which to search in Yahoo!’s complaint files. These categories of
documents will be more than sufficient to illustrate the nature of Yahoo!’s communications
with third parties regarding the use of trademarks as keywords.

Reasonable Time Period

Yahoo! believes that December 2002 is a reasonable starting point for Yahoo!’s document
collection and production, given that the statute of limitations pertaining to AA’s claims
limits their coverage to alleged infringement occurring no earlier than December 2002.
Yahoo!’s documents from prior to December 2002 are irrelevant to the claims and defenses
of the parties. For example, the Sponsor Results data requested by AA’s Request 53 is only
relevant to Sponsor Results that could allegedly infringe AA’s trademarks. Because Sponsor
Results that appeared prior to December 2002 are outside of AA’s claims, information
pertaining to such Sponsor Results is irrelevant. If AA believes that any of its document
requests appropriately reach back farther than December 2002, we ask that AA identify such
requests and the reasons for AA’s position.
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Yahoo!’s Document Preservation Efforts

Contrary to your suggestion, Yahoo! has been diligent about preserving documents of
relevance to this litigation. As I outlined in my letter of May 11, 2009, Yahoo! sent litigation
hold notices to roughly 80 Yahoo! employees on November 13, 2008, soon after this
litigation commenced. Subsequently, Yahoo! has sent hold notices to a number of additional
employees identified as persons who may possess relevant documents. Yahoo! had no
obligation to send hold notices in December 2006 when the parties entered into the standstill
agreement. With respect to the hard drives of Don Aydon and Gita Bhatia, referenced in
your letter, Yahoo! has located and imaged the hard drive of Mr. Aydon and is producing his
responsive documents. Similarly, the hard drive of Ms. Bhatia was imaged in May 2008 and
Yahoo! will produce responsive documents from that image.

Vagueness Of AA’s Document Requests and Interrogatories

Yahoo! has noted in its objections to AA’s document requests and interrogatories that certain
terms used in those requests are potentially vague and ambiguous. During our conference, I
explained our understanding of several of those terms. As I indicated, Yahoo! is not
withholding documents on the basis of these vagueness objections, nor has it limited its
responses to AA’s interrogatories based on the objections.

With respect to Yahoo!’s objections to AA’s requests calling for “all documents” and
Yahoo!’s other objections to the scope of the requests, we have made clear in our written
responses, our correspondence (including this letter), and our representations during the meet
and confer conference the range of documents that we intend to produce in response to each
of AA’s requests.

Yahoo!’s Initial Disclosures

Pursuant to Rule 26, Yahoo! will soon supplement its initial disclosures with additional
witnesses whose testimony Yahoo! may use to support its defenses.

Verification of Interrogatory Responses

Yahoo! served an executed verification, signed by Carmen Arenal, together with its
responses to AA’s First Set of Interrogatories, on April 30, 2009.

Yahoo! is willing to meet and confer further regarding the issues addressed herein. Feel free
to contact me if you would like to discuss any outstanding issues.
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Sincerely,

/s/ Daniel P. Muino

Daniel P. Muino

cc: Frederick Brown, Esq.
Howard Hogan, Esq.
Jason Stavers, Esq.
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