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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

STEPHEN DALE BARBEE, )
Petitioner, 8
8

V. 8
8§ Civil Action No. 4:09-CV-074-Y
WILLIAM STEPHENS, Director, 8

Texas Department of Criminal 8§ (death-penalty case)
Justice, Correctional
Institutions Division, 8

Respondent. 8§

MEMORANDUM OPINION AND ORDER
ON PETITION FOR WRIT OF HABEAS CORPUS

Stephen Dale Barbee petitions for a writ of habeas corpus,
contendingthatheisinnocentandthat hisstate convictionand death
sentence are unconstitutional. The case is before the Court after
a stay and abeyance during which Barbee returned to state court for
exhaustionproceedingsthatincludedalive hearing. Havingreviewed
the parties’ arguments and the record from both the initial and
subsequent state habeas proceedings, the Court denies the petition

for relief and dismisses this action with prejudice.

|. BACKGROUND
A. Factual Summary
The following is a brief summary of the events leading up to
Barbee’s conviction. The actual evidence is discussed in detail in
addressing with the claims that follow.
Lisa Underwood owned a bagel shop in Fort Worth. She began

dating Stephen Dale Barbee, a customer of the shop. Lisa became
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pregnant in July of 2004 and told Barbee that she believed he was
thefatheroftheunbornchild.Lisa’sfamilyandfriendshadplanned
ababy shower for Lisaat4 p.m. on Saturday, February 19, 2005, but
she never arrived. The Fort Worth police were notified and began an
investigation into her disappearance.

Unbeknownst to the Fort Worth detectives at that time, Barbee
had been stopped by adeputy sheriff earlierthat same morning while
walking along a service road near a wooded area in another county.

He was wet and covered in mud. He gave the deputy a false name and
fled on foot.

Lisa’shome,whichshesharedwith hersevenyear-oldsonJayden,
showed no signs of forced entry. Jayden’s shoes were on top of the
fireplace hearth,andhisglasseswerenexttohisbed. Lisa’sblood
was in the living room, on the rug, and on the furniture. Having
learnedthatBarbee had beeninarelationshipwith Lisa, the police
inquiredatthehomeofBarbee’sex-wife, Theresa. Althoughdivorced,
Theresa and Barbee still operated a tree-trimming business and a
concrete-cutting business together. Theresa lived in their former
maritalhomewith anemployeeof theconcretebusinessnamedRonDodd.
Theresa told Barbee that the police were looking for him and asked
what he had done. She urged him to turn himself in.

On Monday, Lisa’s Dodge Durango was found in a creek approxi-
mately 300 yards from where Barbee had been stopped by the deputy

sheriff two days earlier. The windows were down, the hatchback was



up, and there was a bottle of cleaning solution in the cargo area.
On the same day, Fort Worth detectives traveled to Tyler to speak
withBarbee, hiswife, Trish,andDodd. BarbeeandDoddwereinTyler
working on a job trimming trees. They agreed to go to the Tyler
Police Department for questioning.

Barbee initially gave arecorded interview stating that he had
notseenorheardfromLisainmonths. Hethenaskedtousethebath-
room. Whileinthe bathroomwith a detective, Barbee confessedthat
hekilled Lisaby startingafightwithherandthenholding herface
down into the carpet until she stopped breathing. He also admitted
that he held his hand over Jayden’s mouth and nose until he stopped
breathing. Barbee said he did it because Lisawas going to ruin his
family and his relationship with his wif e. He said that Dodd had
helped him plan the murder, had dropped him off at Lisa’s house
beforehand, and had picked him up afterwards, near the area where
he was stopped by the deputy. This “bathroom confession” was not
recorded. Afterwards, Barbee gave another, recorded statement to
police,whichwas ultimatelysuppressed. Hethenspokewithhiswife,
Trish, which was also recorded in the police interview room. The
next day, Barbee took the police to the place where he had buried
the bodies. Barbee recanted his confession a few days later.

The prosecution’s case at the guilt phase relied primarily on

Barbee’s flight from the deputy sheriff, the bathroom confession,



his recorded statementto Trish, and his knowledge of details about
the burial site.

Atthe sentencing phase of trial, the State presented evidence
from Theresa that, during the course of their marriage, Barbee had
assaultedheronfouroccasionsandhadassaultedadriverinaroad-
rage incident. The State also presented evidence that Barbee had
verbally abused a former coworker who had rejected his attempts to
have a relationship. The defense presented testimony from a pastor
at Barbee’s church, Barbee’s mother, his aunt, a niece, a church
acquaintance, an ex-girlfriend, and the girlfriend of Barbee’s ex-
roommate. Thedefensealsopresentedtestimonyfromaprisonsecurity
expert, a confinement officer who had known Barbee his whole life,
and the courtroom bailiff, who described Barbee’s behaviorinjail.

B. Procedural summary

The jury convicted Barbee and sentenced him to death for the
murders of Lisa and Jayden. State v. Barbee , No. 1004856R (213th
Jud. Dist. Ct., Tarrant Co., Tex. Feb. 27, 2006). Attorney Mary
Thornton was appointed to represent Barbee on appeal. (Doc. 66-5,
p.116). ! The Texas Court of Criminal Appeals (“CCA”) affirmed the

judgmentinaunanimousopinion. Barbeev. State ,No.AP-75359,2008

L All electronically filed documents are cited by ECF docketing number
followed by the .pdf page number. Thisincludes all pleadings and the electroni-
cally filed state court records from the exhaustion proceedings.

Theone-volume  paperrecordfromtheinitialstatehabeaslitigationiscited
“SHR” followed by the page number.



WL 5160202 (Tex. Crim. App. Dec. 10, 2008), cert. denied , 558 U.S.

856 (2009).

While the appeal was pending, Barbee retained Don Vernay, who
raisedfourclaimsinaninitialapplicationforstatehabeasrelief.
(SHR 2, 102.) The convicting court adopted the State’s proposed
findings of fact and conclusions of law and recommended relief be
denied. (SHR 250.) The CCA adopted the findings and conclusions
and denied relief. Ex parte Barbee , No. WR-71,070-01, 2009 WL
82360(Tex. Crim. App. Jan. 14, 2009)(per curiam).

One year later, through appointed counsel A. Richard Ellis,
Barbee filed hisfirstfederal habeas-corpus petition and moved for
a stay and abeyance. (Doc. 24, 30.) The Court granted the stay and
allowed Barbee to return to state court to exhaust a claim that his
trial counsel, Bill Ray and Tim Moore, had labored under a conflict
of interest. (Doc. 47.) Mr. Ellis filed a subsequent habeas
application in the convicting court, raising twenty-one claims for
relief. (Docs. 66-1, 66-2, 66-3, 66-4.) A live hearing was held on
the conflict-of-interest claim, after which the CCA denied relief.
The other twenty claims were dismissed as an abuse of the writ.
parte Barbee ,No.WR-71070-02,2013 WL 1920686 (Tex. Crim. App. May
8, 2013). Barbee thenfiled an amended federal petition (Doc. 61),
theStatefileditsamendedanswer(Doc.68),andBarbeefiledareply

(Doc. 77). All twenty-one claims are now exhausted.
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Il. CLAIMS FOR RELIEF
Barbee asserts the following claims:
1. Actual innocence;

2. Trialcounsel (BillRayand TimMoore) hadaconflict
of interest;

3. Trial counsel were ineffective at the pre-trial
stage;

4, Trial counsel were ineffective at the guilt phase;

5. Trial counsel were ineffective at the sentencing
phase;

6. Pervasiveandprejudicial pretrialpublicityrendered
the trial inherently unfair;

7. Trial counsel were ineffective for failing to move
for a change of venue;

8. The state court proceedings violated due process;

9. Thetrialcourterro neouslydeniedBarbee’schallenge
for cause to Juror 126;

10. The trial court erroneously denied Barbee’s motion
tosuppressallstatementsmade toDetectiveCarroll;

11. The Texas “12-10" rule is unconstitutional because
it fails to inform jurors that a “hold-out” juror
would result in a life sentence;

12. Thethree-  druglethal-injectionprotoc olviolatesthe
Eighth Amendment;

13. The Texas death-penalty statute is unconstitutional
because the mitigation special issue has no burden
of proof;

14. Thetrial court erroneously denied Barbee’s request
to inform the jury that the failure to answer a
special issue would result in a life sentence;



15. The evidence is legally insufficient to support the
jury’s answer to the future-dangerousness special
issue;

16. The“death-qualification” of Barbee’sjury violates
the Constitution and international law;

17. The Texas death-penalty statute violates interna-
tional treaties and the Eighth Amendment;

18. Appellate counsel (Mary Thornton) rendered ineffec-
tive assistance;

19. The prosecution violated Brady v. Maryland by
providingonlyan editedversionof Barbee’srecorded
confession;

20. Theassistantmedicalexaminerswhotestifiedlacked
the authority to hold public office; and

21. The cumulative effect of the trial errors violates
due process.
[ll. STANDARD OF REVIEW
A. Claims adjudicated on the merits in state court

Barbee’s petition is subject to the amendments of the
Antiterrorism and Effective Death Penalty Act of 1996 in 28 U.S.C.
§2254(d) (“AEDPA"). 2Under AEDPA, aclaimadjudicated onthe merits
instate courtisbarredinfederal courtunlessit(1)is “contrary
to” federal law then clearly established in the holdings of the
Supreme Courtor“involvedanunreasonable applicationof”suchlaw,
or (2) “is based on an unreasonable determination of the facts” in
lightoftherecordbefore thestatecourt. See82254(d)(1), (d)(2);

Harringtonv.Richter ,562U.S.86,100(2011). Thisreviewultimately

2All subsequent citations to § 2254 are to 28 U.S.C. § 2254.
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examines only the state court’s “decision’ and not the written

opinionexplainingthatdecision.” SeeMaldonadov.Thaler ,625F.3d

229,239 (5th Cir. 2010) (quoting Nealv. Puckett , 286 F.3d 230 (5th

Cir. 2002) (en banc)). And it is limited to the record that was

before the state court that adjudicated the claim on the merits.

§ 2254(d); Cullen v. Pinholster , 131 S. Ct. 1388, 1398 (2011).

Congress meant these conditions to be difficult to meet, but they

stop short ofimposing a complete bar on the relitigation of claims

already rejected in state proceedings. Richter , 562 U.S. at 102.
Astatecourt’sdecisionis“contraryto”SupremeCourtprecedent

if the state court applies a rule that contradicts governing law or

confrontsfactsthat are materially indistinguishable from Supreme

Court precedent, yet arrives at a different result. Coleman v.

Thaler ,716F.3d895,901(5thCir.2013)(quoting Williamsv.Taylor

529 U.S. 362 (2000)). A state court’s application of Supreme Court

precedent is “unreasonable” when the state court identifies the

correctgoverninglegalprinciplebutappliesitunreasonablytothe

factsofaparticularcase. Id .at901-02. The petitioner mustshow

thatthestatecourtrulingwas“wassolackinginjustificationthat

there was an error well understood and comprehended in existing law

beyond any possibility for fairminded disagreement.” Richter ,562

U.S.at103; seealsoWhitev.Woodall ,134S.Ct.1697,1702(2014).

Thus, “evenastrong case for reliefdoes not mean the state court’s

contrary conclusion was unreasonable.” Richter , 562 U.S. at 102,



Woodall , 134. S. Ct. at 1702 (stating a “merely wrong” holding or
“clear error” will not suffice).
Whenchallengingthefactualbasisofthestatecourt’'sdecision,
petitioner bears the burden of rebutting the state court’s factual
findings by clear and convincing evidence. 8§ 2254(e)(1); Burt v.
Titlow , 134 S. Ct. 10, 15 (2013). A “decision adjudicated on the
merits in a state court and based on a factual determination will
notbeoverturnedonfactualgroundsunlessobjectivelyunreasonable
in light of the evidence presented in the state-court proceeding.”
Miller-El v. Cockrell , 537 U.S. 322, 340 (2003). A “state-court
factualdeterminationisnotunreasonablemerelybecausethefederal
habeas court would have reached a different conclusion in the first
instance.” Woodv. Allen  ,558U.S. 290, 301 (2010). A presumption
of correctness attaches to explicit findings of fact as well as
“unarticulated findings [that] are necessary to the state court's
conclusions of mixed law and fact.” Pippinv. Dretke ,434F.3d 782,
788 (5th Cir. 2005)(citing Pondexter v. Dretke , 346 F.3d 142, 148
(5th Cir. 2003)).
B. Claims dismissed in state court as procedurally barred
Asnoted,twentyoftheclaimspresentedintheamendedpetition
were presented in state court in the subsequent habeas application
and dismissed as abusive under Texas law. When the state court
decisionrestsonastatelawgroundthatisindependentofafederal

guestion and adequate to support the judgment, federal courts will



not review the merits of the case. Coleman v. Thompson , 501 U.S.
722,729(1991); Finleyv.Johnson ,243F.3d215,218(5thCir.2001).
The United States Court of Appeals for the Fifth Circuit has
consistentlyheldthatthe Texasabuse-of-the-writ statuteisavalid
state-law procedural ground that forecloses federal habeas review
where, as here, there is no indication that the CCA'’s order relied
on federal law in dismissing the petition. See McGowen v. Thaler
675 F.3d 482, 499 (5th Cir. 2012).

Barbee may overcome this bar by showing either (1) cause for
the procedural barandactual prejudice as aresultofthe violation
offederallaw or (2) thatfailure to consider the claim will result
inafundamental miscarriage of justice. Smithv.Johnson ,216F.3d
521, 524 (5th Cir. 2000). The fundamental-miscarriage-of-justice
exception is limited to cases of (1) actual innocence and (2)
ineligibility for the death penalty. Schlup v. Delo , 513 U.S. 298
(1995); Sawyer v. Whitley , 505 U.S. 333, 346-47 (1992). Barbee’s
firstclaimforreliefisanactual-innocenceclaimlodgedunderthis
exception.

For“substantial’claims ofineffectiveassistanceagainsttrial
counsel, theineffective assistance of initial state habeas counsel
(in this case, retained counsel Don Vernay) may be cause to excuse
the procedural bar. See Trevinov. Thaler , 133 S. Ct. 1911 (2013);

Martinezv.Ryan ,132S.Ct.1309(2012). Asdiscussedbelow, Barbee
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relies on Martinez and Trevino to overcome many of the procedural
bars asserted by Respondent.

Finally, if a petitioner can make the showing of ineffective
habeas counsel under Trevino  or can demonstrate actual innocence,

the procedural bar is excused, the deference under § 2254 is

inapplicable, and a plenary or de novo review is appropriate. See
Henderson v. Cockrell , 333 F.3d 592, 598 (5th Cir. 2003); Johnson
v. Cain , 215 F.3d 489, 494 (5th Cir. 2000).
IV. ACTUAL INNOCENCE (CLAIM 1)
BarbeeassertsthatRonDoddmurdered LisaandJaydenUnderwood.
Doddwasanemployeeofthe businessthatBarbeeandTheresa continued

to operate after their divorce. Dodd dated and lived with Theresa.
In support of this claim, Barbee points out that he recanted his
confession to the police, that the State’s case makes little sense
because he had no criminal history, and that the task of disposing
of the victim’s 166-pound pregnant body was too difficult for one
person. Dodd, by comparison, had a history of violent assault and
had nothing to gain by implicating himself in the mere disposal of
the bodies. Barbee argues that, between the two of them, Dodd is
the person more likely to commit murder.
A. Relevant facts (claim 1)
Inhis 2010 declaration, Barbee provides the following version

of the offense: Lisa was upset because she wanted Barbee to tell

11



his current wife, Trish, about the pregnancy. Barbee refused to do

so unless Lisa agreed to DNA testing to confirm paternity. On the
night of the murders, Barbee asked Dodd if he would come with him
tovisitLisa,toseehowshewasdoing. Doddagreedanddrove Barbee
toLisa’'shouse,butthenlefttogohavedinnerwithTheresa. Barbee
eventually called Dodd to pick him up, and the two men returned to
Theresa’s house. While the men talked in Theresa’s driveway, Dodd
offered to talk to Lisa about getting a DNA test and Barbee agreed.
TheyagaindrovetoLisa’'shouse, butBarbeestayedinthetruckthis
time because he did not want Lisa to see he had been crying. Dodd
was inthe house forfifteen to twenty minutes. When Dodd came out,
he said, “Your problems are solved, go get her truck.” Barbee went

up to Lisa’s door, and Dodd “suddenly left” in his truck. Barbee
enteredthe house, sawthe bodies and, believing he would be blamed,
loadedthebodiesintoLisa’sDodge Durangoanddrovefromthescene.
He called Dodd and told him he had the bodies with him. Dodd was
“totally shocked,” but he agreed to meet Barbee in a deserted place
where he helped remove the bodies from the truck. At this time,
Barbee noticed that Dodd had changed his clothes. Dodd did notwant
to help bury the bodies, so he threw a shovel to Barbee and left.
When Barbeefinished buryingthe bodies, heditched Lisa’struckand
again called Dodd, who agreed to pick him up on the highway. While
walking to meet Dodd, however, Barbee was stopped by the deputy

sheriff, after which he falsely identified himself and fled.

12



Eventually, DoddlocatedBarbee,andtheyreturnedto Theresa’shouse
where Theresa washed Dodd’s clothes. (Doc. 66-3, p. 81.)

In his petition, Barbee lists the following as evidence of his
innocence and Dodd’s guilt:

1. A2010declaration fromTheresa’sfather statingthat
hisson, DannyDowling, toldhim“thatRod|[sic]Dodd
had told him right after the murders that he had to
punch Lisa in the face 25-26 times before ‘the
fucking bitch would go down.” (Doc. 66-3, p. 133-
34))

2.  ThesamequotefromDowling,ascontainedinthe2010
declaration of Tina Church, founder of “The Other
Victims Advocacy,” who conducted her own investiga-
tion before trial. (Doc. 66-3, p. 109, 112.)

3. Theresa’s statement to Church that Dodd wanted his
clotheswashedat4a.m.onthe nightofthe murders,
and Dodd’s admission to Church that he washed his
vehicle the next morning. (Doc. 66-3, p. 111.)

4, A 2010 declaration from Barbee’s niece stating that
Theresahadsaidhowmuchshehated Barbeeandwanted
him “gone,” and had stated in Dodd’s presence that
she wished Barbee would just die and that there had
to be way to get him out of the office. (Doc. 66-3,

p. 104-05.)

5. Dodd’sstatusasaparoleeforaggravatedassaultand
his cohabitation with Theresa, who “stood to benefit
tothetuneofahalf-milliondollarsuponthedemise
of Mr. Barbee.” (Doc. 61, p. 133). Dodd’s arrests
or convictions for the following misdemeanors:
telephone harassment, driving while license sus-
pended, failure to appear, criminal mischief,
unauthorized use of a motor vehicle, and assault.
(Doc. 66-3, p. 148-54.)

6. A 2010 declaration by Barbee’s mother that states
thatsoon afterthe murders, Theresa had Barbee sign
overthebusinessesto her, Doddwas instrumentalin
causingaseriousheadinjurytoBarbeeaboutamonth
beforethemurders,andpriortothemurders, Theresa
changed a $500,000 company bonding policy to a life

13



insurance policy naming herself as the sole benefi-
ciary. (Doc. 66-3, p. 66, 73-75.)

7. Church’s 2010 “confirmation” of Theresa and Dodd’s
financial motive to have Barbee “out of the way.”
(Doc. 66-3, p. 109-11.)

8. Evidence offinancial misdeeds by Theresawhichwere
relayedtotrial counsel, as detailed inthe affida-
vit of mitigation specialist Amanda Maxwell. (Doc.
66-3, p. 46, 49.)

9. The following character evidence:

» a2010declarationfromthefatherofBarbee’sbest
friend in middle school stating that Barbee was
well-behaved, although he had had no contact with
Barbee since high school (Doc. 66-3, p. 97);

» a2010declaration of Barbee’s aunt, who said she
hasalways knownBarbee towalkawayfromanykind
of confrontation (Doc. 66-3, p. 136-37);

» a 2010 declaration from a girlfriend of Barbee’s
former roommate who said she never saw Barbee
angry, hewas crazyabout Trish’skids, anditwas
hardtobelieve he was guilty (Doc. 66-3, p. 140);

» a 2010 declaration from his cousin that she did
notbelieve Barbee was capable of suchanact,and
she believed him when he proclaimed hisinnocence
to her (Doc. 66-3, p. 142-43).

10. The following information about the falsity of
Barbee’s confession:

» Barbee’s2010declarationthat his confessionwas
false because the police threatened him with the
death penalty (Doc. 66-3, p. 93);

» a 2010 declaration from his niece stating that
Barbee told her he confessed because Dodd threat-
ened to hurt his family (Doc. 66-3, p. 107);

» a2010declarationfromthe author ofabook about
the murders, Lethal Charmer , stating that Barbee
told her he confessed because Dodd threatened to
hurt his family (Doc. 66-3, p. 146);

14



» a 2005 letter to trial counsel from confession
expert Richard Leo stating that Barbee maintained
thattheconfessionwas coerced,the circumstances
surroundingthe bathroom confessionwere unusual,
and the police selectively turned the recording
device off and on. (Doc. 66-3, p. 156; Doc. 61,
p. 140.)

(Doc. 61, p. 131-141; Doc. 77, p. 16.)

Respondent contends that Barbee has not made a case for actual
innocencebasedonnewevidencebutmerelyarguestheinnocencetheory
that he believes trial counsel should have presented. Respondent
also contends the innocence theory lacks credibility for various
reasons. (Doc. 68, p. 40-41.)

B. Discussion (claim 1)

Freestanding claims of actual innocence are not cognizable on
federalhabeascorpusreview. Gravesv. Cockrell ,351F.3d 143,151
(5th Cir. 2003). So to the extent Barbee seeks relief on grounds of
innocence,the claimisdenied. 3Infederalcourt,Barbee’sinnocence
claimmayserveonlyasagatewaythroughwhichaprocedurallybarred
constitutional claim may be considered on the merits.

In  Schlup v. Delo , the Supreme Court held that a habeas
petitioner can overcome a procedural bar to reach the consideration

of the merits of his constitutional claims if he establishes that

a constitutional violation has probably resulted in the conviction

8 Texas law, on the other hand, recognizes fr eestanding habeas claims of
actualinnocenceb asedonnewlydiscovered evidence. ExparteElizondo ,947S.W.2d
202 (Tex. Crim. App. 1996). Barbee availed himself of such aclaim. (Doc. 66-1,

p. 15, 56.)
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of one who is actually innocent. Schlup ,513U.S. at327. To prove
an actual-innocence claim, a petitioner must present new, reliable

evidence not presented at trial that establishes that, more likely

thannot, noreasonable jurorwould have foundthe petitioner guilty
beyondareasonabledoubt. Id. at327.Examplesofnewevidencethat
mayestablishfactualinno cenceareexculpatory scientificevidence,
trustworthy eyewitness accounts, credible declarations of guilt by

another, and critical physical evidence not presented at trial.

Schlup ,513U.S.at324. Thisdeterminationisbasedonaconsidera-
tionof“alltheevidence,oldandnew,incriminatingandexculpatory,
withoutregardtowhetheritwouldnecessarilybeadmitted”attrial.

House v. Bell , 547 U.S. 518, 538 (2006) (internal quotation marks
omitted). The analysis begins, therefore, by reviewing the
incriminating evidence in the record.

Barbee was stopped by a deputy sheriff on the night of the
murders about 300 yards from where the victim’s Durango was later
foundinacreek. (23RR95-98,114.) Barbeewaswetand muddybelow
the waist, gave a false name, and fled on foot. (23 RR 84-89.) Two
dayslater, Barbee took the police to the victims’ burial site. (24
RR 122-27.) Lisa’s business partner confirmed that Lisa had been
in a relationship with Barbee and believed he was the father of her
unborn child. (23 RR 46-50.) Barbee confessed to the police that
he murdered Lisa because she was going to ruin him. He explained

that Dodd dropped him off at Lisa’s house to pick a fight with her,
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but she would not take the bait. Dodd picked him up and asked if
they neededto hire a hitman. Barbee said, “No, | can do this,” and
Dodd took him back to Lisa’s where he successfully started a fight
with her, punched her in the nose, and held her face down in the
carpet until she stopped breathing. When Jayden came into the room
crying, Barbee placed his hand over Jayden’s nose and mouth until
he stopped breathing. He put both bodies in the Durango and drove
to the burial site where he buried them together and said a prayer.
(24 RR 102-106). Barbee admitted that he tried to clean the house
and covered a blood stain with a piece of furniture. (24 RR 106.)
The physical evidence atthe murder scene corroborates this detail.
(23 RR 28-29, 208-09, 216-17, 221.)

Relying on a letter from confession expert Richard Leo, Barbee
claimstheincriminatingstatementshemadetothepolicewerefalse.
(Doc. 61, p. 383.) The letter is not new evidence, however; it was
sent to trial counsel in 2005. Nevertheless, Barbee emphasizes the
following portion of the letter, purportedly from Dr. Leo:

Further,Mr.Barbeeconsistentlymaintainedtocounselthat

during the interrogation he was coerced into stating that

he committed the murders by threats of the death penalty,

thatportionsofhis interrogation,i ncludingDet.Carroll

bangingonthetableandthreateninghim,weremissingfrom

the recording provided to counsel, and that he spentonly

a brief time in the bathroom with Det. Carroll. Notwith-

standing these facts, counsel did not give Mr. Barbee the

option oftestifying duringthe suppression hearing, thus
leaving the State’s case unrefuted.

There is little doubt that the most damaging evidence in

this case was Mr. Barbee’s alleged statement to Det.
Carroll. To say that the circumstances of the alleged
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“bathroom” confession are unusual are an understatement.

This alleged confession was not memorialized in Det.

Carroll's notes and it occurred conveniently out of

recording range. It simply defies coincidence that the

tape recorder wasturned off just as the detectives began

to accuse Mr. Barbee of the murders, and that none of his

responsesafterthispointnoranyofthepoliceinterroga-

tionappearontherecording,untillaterwhenDet.Carroll

leads him through his statement after the alleged

“confession” in the bathroom.

(Doc. 61, p. 140-41.)

Intruth,the paragraphssetoutabovearenotpartofDr.Leo’s
lettertocounsel. (Doc.66-3,p. 156.) This misrepresentation
the contents of Dr. Leo’s letter was discussed in the state court
hearing. Federal habeas counsel explained that the falsity was the
unintendedresultofatypographical error. (Doc. 66-8,p.37,46.)
Incredibly, the amended petition filed post-abeyance retains this
substantive error.

Dr.LeoactuallyconcludedthatBarbee’sconfessionlooked*“far
more likely to be true than to be false” based on the following:
(1) Barbee led police to the bodies, and his account that he was
covering up for Dodd does not make sense since Dodd had no motive
to murder Lisa, (2) if Barbee were going to recant, the time to do
sowould have beenwhen hiswife, Trish, cameintothe interrogation
room, and (3) Barbee told his ex-wife, Theresa, out of the presence
ofthe police, thathe committed the murders. Dr. Leo did notthink

his testimony would help the defense because the prosecution could

easily turn him into a state’s witness. (Doc. 66-3, p. 157.) Dr.
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Leo’s opinion is therefore not merely unhelpful to the innocence
argument but helps defeat it.
As Dr. Leo suggested, there is additional, potent evidence of
Barbee’s guiltinthe form of his conversation with Trish, whichwas
recorded in the police station immediately following his police
confession. (24 RR 116-19.) The Court has reviewed the contents of
thisrecording. (SXPT-1(oncompactdisc).) * Itbegins with Trish,
visibly shocked, stating, “You killed her? You killed her? Friday
night?” and asking how Barbee did it. Barbee replies, “I held her
down too long.” He says that Lisa called and threatened him for
months, and states at various times that he "made a bad decision,"
“it was an accident,” and he "can't take it back.” Trish silently
calculatesthatLisawas eightmonths’ pregnant,thatsheandBarbee
were dating eight months ago, and asks, “Why did you cheat on me?”
and“Howcouldyousleepwithmeandsleepwithher?” SheasksBarbee
what she should tell his mom and dad. Barbee states that his life
is over and he will "lose everything now." Near the end, he states
that he is “so glad” he told her because it would have eaten him
alive. She sits in Barbee’s lap throughout most of the recording,
holdinghishead,with Barbee'sarms  wrappedaroundher.Areasonable

jurorcouldeasilyconcludethat theirunconstrained crying,moaning,

4The compact discs that are in the record have apparently been mislabeled.
The disc labeled PT-1 is actually PT-2 and vice-versa.
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hyperventilating, and Barbee’s repeated expressions of regret and
anxiety are genuine.

In addition to the foregoing, Barbee’s ex-wife, Theresa,
testified at sentencing about Dodd and Barbee’s whereabouts on the
night of the murders. She stated that Dodd twice left their home
with Barbee and came back without him, and left again when Barbee
called about 3 a.m., which coincides with the time Barbees reveals
in his confession and the time he was stopped by the deputy. (25
RR 87-90.) Theresa said that, on the Sunday following the murders,
shespoketoBarbeeaboutLisa,whowasbythenthesubjectofawell-
publicized missing-persons case. Theresa asked Barbee, “What have
you done?” He nevertold her what he did, but he cried and said his
life was over. He asked her for help and said he was “guilty until
proveninnocent.” (25 RR 91-94.) Barbee told Theresa he loved her
and had hurt her enough, and told her to get the businesses out of
hisname“becauseofeverythingthatwasgoingtohappenafterwards.”
Sheurged himtoturn himselfin, saying, “Please don’'tmake me call
the police.” On Monday, Barbee told her he was going to talk to the
police. HecalledhercryingonMonday nightafterhe had confessed.

He told Theresa that he had gone to Lisa’s to do the right thing if
the baby were his, but they fought, and Lisa hit him, and before he
knew it, he held her down. Theresa asked about the boy, and Barbee

said he did not mean to kill him; he was just trying to keep him
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quiet. She asked whether Dodd had helped him, and Barbee replied
that Dodd’s mistake was picking him up. (25 RR 94-95.)

Thefollowingday, however,Barbeetold Theresainthe presence
ofhisfamily (hismother,father, niece, brother-in-law,and Trish)
that they “had it all wrong,” and he did not do it. (25 RR 96-98.)

Theresa visited Barbee injail every week for seven months. (25 RR

86-87, 98.) She asked him why he changed his story, and he simply

got angry because she did not believe him. (25 RR 99-100.) During

her last visit, Barbee held up a piece of paper on which he had
writtena messageaskinghertotelleveryoneelsethat Doddcommitted
the murders and sethimup. (25RR 100-02.) He said they could get

back together and try to have a baby if he got out of jail. (25 RR

101.) Shewalked out, and he subsequently took her off his visitors

list. (25 RR 103.)

The Court now turns to the evidence and argument that Barbee
presents for innocence. First, Barbee contends that the State’s
theorymakeslittle sense because he could nothave “single-handedly
placed the pregnant 166-pound Lisa in her SUV.” (Doc. 61, p. 131.)

Obviously, this is not new information. Moreover, it is flatly

refuted by Barbee’s own 2010 declaration in which he states: ‘I
draggedLisa,whoweighedabout170 pounds,intothe garageandplaced
her in the Durango.” (Doc. 66-3, p. 91-92.) The innocence theory,

on the other hand, makes little sense because it fails to account

forthefactthatDoddcouldnot haveknownthatBarbee wouldconfess.
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Second, Barbee presents no authority thatreliable evidence of
innocence can take the form of an acquaintance’s post-conviction
opinion that the petitioner is “not the sort of person” who could
commitmurder. The Courtfinds that the character evidence (in the
variousdeclarationsofhisfamilymembersandacquaintances)isnot
sufficient to show that no reasonable juror would have found him
guilty beyond a reasonable doubt.

Third, Barbee presents no authority that the double-hearsay
statements made by Dowling to Church and to Theresa’s father are
trustworthy evidencecontemplatedby Schlup .Theycontradict
other, unacknowledged statements to Church. Specifically, Dowling
attributedthestatement--“lhadto hit[her] 25-26times”--to
aswellas Dodd and ultimately could notrememberwhosaidit. Also,
whenDowlingfirstsawthemissingvictims’*AmberAlert’ontheside
of the road, he said to himself, “That’s probably something that
[Barbee] would do.” (Doc. 66-3, p. 112.)

Fourth, the fact that Dodd washed his clothes on the night of
the murders and washed his vehicle the next morning does not negate
Barbee’s involvement in the murder or necessarily prove that Dodd
did anything more than help Barbee dispose of the bodies.

Fifth, Barbee’s terrible headaches and the head injury caused
by Dodd dropping a pipe on his head were discussed by Theresaduring
her testimony and was not new information. (25 RR 76-77; Doc. 66-3,

p. 48, 164-65.) And, as discussed in later claims, a head injury or
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debilitatingheadacheswouldnotprove Barbeedid not commitmurder;
this sort of evidence provides an excuse for wrongdoing and is
therefore inconsistent with the actual-innocence assertion. (Doc.
66-8, p. 23-24.)

Sixth, the evidence of alleged financial misdeeds by Theresa,
the purported motive for Dodd to commit double murder, is not new.
Trial mitigation specialist Amanda Maxwell reported it to trial
counsel. (Doc. 66-3, p. 49; Doc. 66-7, p. 26; Doc. 66-8, p. 22.)

Seventh, the post-conviction declarations by a book author and
Barbee’s acquaintances that Barbee confessed only because he was
threatenedmerely repeatinformationorigin atingfromBarbeehimself
and are not new or objectively reliable.

“When identity is in question, motive is the key.” House , 547
U.S. at 540. Even assuming Dodd and Theresa had financial reasons
to want Barbee out of the way, it was Barbee, not Dodd, who had the
motive for wanting Lisa out of the way. Barbee’s own declaration
providesthemotivefor murderingLisa whenhestates:(1)Lisashowed
up at his apartment when Trish and her kids were visiting, (2) he
described Lisato Trish as “apsychol usedto date,” (3) Lisawould
not take “no” for an answer, continued to call, leave notes at his
apartment, and show up at his work, (4) Lisa demanded he tell Trish
aboutherpregnancyeventhoughLisawouldnottakeapaternitytest,
and(5)Trishhadalreadygivenhimultimatumsabouthisrelationship

with ex-wife Theresa. (Doc. 66-3, p. 85-90.) The record as awhole,
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reinforces,notundermines, the State’stheoryaboutBarbee’smotive
for wanting Lisa dead. Cf. House , 547 U.S. at 541 (finding Schlup
standard met where new DNA evidence undermined State’s theory of
sexualassaultand removed the motive proffered by the State to link
House to the crime).

This claim simply presents the innocence theory that Barbee
believes trial counsel should have presented. It presents no newly
discovered evidence required by Schlup.  The theory is unsound and
conflictswithBarbee’s owndeclaration. Barbeefailsto demonstrate
that, more likely than not, in light of new evidence, no reasonable
juror would find him guilty beyond a reasonable doubt. Claim 1 is

denied.

V. CONFLICT OF INTEREST (CLAIM 2 )

Barbeeassertsthathereceivedineffectiveassistanceoftrial

counsel because Bill Ray had a secret understanding with the trial

judge that he would “move” the case rapidly and put up a minimal

defense. Barbee contends that this conflict of interest caused Ray

to fail to investigate his innocence and to jettison “a multitude”

of mitigating evidence. (Doc. 61, p. 148-49.) Respondent argues

that the state court’s rejection of this claim was reasonable.
Theinitialstatehabeasproceedings touchedupon issuesrelevant

to counsel’s representation at punishment, and the conflict-of-

interestclaimwasfullylitigatedinthesubsequentw ritproceedings
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during the abeyance. Thus, the relevant facts that follow are from
both state proceedings.
A. The initial state habeas proceedings (claim 2)

Barbee’s initial state application alleged that trial counsel
were ineffective for failing to present significant mitigating
evidence atsentencing. (SHR 24). Insupport, Barbee presentedthe
affidavitoftheirmitigationinvestigator, AmandaMaxwell;aletter
discussing mitigation themes from trial expert Dr. Goodness; and
writtenstatementsfrom neuropsychologistStephenMartin, PastorNancy
Cearley,andBarbee’smother.Dr.MartinopinedthatBarbeehadsubtle
tomildbraindamage, primarilyfrontal-lobe impairment. (SHR44-45.)
Pastor Cearley and Barbee’s mother both stated, among other things,
that if they had been asked, they would have testified that Barbee
was not a future danger to society. (SHR 47, 49.)

Maxwell stated in her affidavit that Bill Ray asked her to
investigatetheeducational, psychological, medical,institutional,
cultural,and social history of Barbee and his family. She detailed
her experiences withthe defense team as they worked onthe case and
prepared fortrial. She interviewed twenty-one potential withesses
andobtainedrecordsrelatingtoBarbee’s mentalandphysicalhealth,
education, and employment. She investigated the family’s history
of abuse, their criminal history, and religious and cultural
influences,whichsheverifiedthrough collateralsources. Shestated

that she was not allowed to meet with the witnesses prior to testi-
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fying,however,becauseRayhadusedanotherinvestigatortodothat.
Asaresult,shebelievedthemitigationtestimonypresentedattrial
was ineffective. (SHR 33-37.)

Mr. Ray and Mr. Moore provided a joint affidavit in response.
(SHR60,66.) TheysaidthatBarbeecontinuouslychangedhisversion
of the murders such that it was difficult to develop a defensive
theorythatwouldbebeneficial orconsistentat bothstagesoftrial.
(SHR 67.) Counsel did not present evidence of head injury, mental
illness,orhydroc odoneabuse,becausepresenting thisevidencewould,
ineffect,beanadmissionthatBarbeewasinfactguiltyascharged,
even though Barbee had maintained his innocence in spite of over-
whelminge videncetothecontrary.Counselsaidthatthe“overwhelming
thought in mitigation is some acceptance of responsibility,” which
Barbeerefusedtogive.(SHR71.) Counselattached totheiraffidavit
aletterBarbeehadwrittentocounseldescribingwhathappenedduring
his police confession, a Memorandum of Understanding between trial
counselandBarbee, Barbee’slettertoconfessionexpertDr.Richard
Leo, Dr. Leo’s letter to trial counsel, Dr. James Shupe’s letter to
trial counsel, and Maxwell's notes to counsel about her interview
with Tim Dauvis, a friend of Barbee’s. (SHR 75-100.)

Counsel stated that they did not call Tim Davis to testify
becauseDavisindicatedhewaswithBarbeeduringaroad-rageincident
where Barbee “attempted to kill” the driver of the other vehicle.

(SHR 71.) Maxwell’'s memorandum to trial counsel summarizing her
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interview with Davis shows that after Barbee cut off another truck
intraffic, the othertruckmotionedforBarbeetopullover. Barbee
told Davis to “watch this,” as he brought his truck to a stop. An
oldermanandhis sonapproachedandstartedhittingDavisandBarbee,
and they all ended up fighting on the shoulder. Davis had to pull
Barbee off the son and the old man to keep him from hurting them
“reallybad.”Barbeeand Davisleft,andBarbeethrewtheotherman’s
car keys out the window about two miles down the road. Davis also
told Maxwell, “Steven had no off button,” “he could take care of
himself,” and was stronger than two men put together. (SHR 99.)
B. The subsequent state habeas proceedings (claim 2)

At the subsequent writ hearing, Barbee presented testimony in
an effort to show that Mr. Ray was financially beholden to Judge
RobertGillforappointmentsinprobationrevocationscasesandthat
Ray knew he had to move Barbee’s case as quickly as possible. Barbee
attempted to circumstantially show a conflict of interest through
evidence of (1) counsel's alleged attempts to have Barbee plead
guilty,(2)cou nsel’'sallegedlackof interestinBarbee’sinnocence,
and (3) counsel’'s “mysterious refusal” to present all mitigation
evidenceamassedbythedefense team,Davis’s testimonyinparticular.

1. Amanda Maxwell

Maxwell'stestimonyreiteratedmuch oftheinformationcontained
in her affidavit. She alsotestified thatthiswas herfirst capital

murder case, and that Mr. Ray had told her to put negative as well
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as positive information about Barbee in her written report. (Doc.

66-7, p. 24.) She had developed information about Barbee’s head
injuries, a suicide attempt, and Barbee’s hydrocodone abuse. She
requested counsel to obtain a neuropsychological evaluation, but
counsel did not respond. (Doc. 66-7, p. 25.) She reported that
Barbee’s ex-wife Theresa told Barbee that he had better sign both
businesses over to her or the State would take them because his DNA
was all over the crime scene. She testified that Theresa had been
embezzlingfundsfromthe companyand owed moneytoBarbee’s mother.
(Doc.66-7,p.26.) Maxwellsaidtrialcounsel wereconstantlytrying
to encourage Barbee to plead guilty, they would not let her order
records herself, and she never talked to the defense psychologists.
(Doc.66-7,p.26-27.) ShedidnothearfromMr. Ray after submitting
hercompletemitigationreport. (Doc.66-7,p.27-28.)Rayhadhired
another investigator to re-interview all the witnesses she had
previously interviewed. (Doc. 66-7, p. 27-28.) She believed there

were witnesses who should have been called and information, such as
the head injuries and hydrocodone use, that should have been
presented. (Doc. 66-7, p. 28.) She also had a list of “crime-week
stressors”thatBarbee facedduringtheweek leadinguptothemurders
that she said was not presented at trial. (Doc. 66-7, p. 30.) She

said that Mr. Ray and Mr. Moore had conveyed to her that they found
Barbee “disgusting because he cried.” (Doc. 66-7, p. 31.) She also

said that when Mr. Ray saw her affidavit in this case, he fired her
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from another capital case in which she was working. (Doc. 66-7, p.
31.)

Maxwelladmitted that her laundry list of crime-week stressors
couldhavebeenaggravatingforthedefense,andthatBarbee’smother
hadalife-longpatternofrunninginterferenceforBarbeeandwanted
adifferentattorneyfromtheverybeginning. (Doc.66-7,p.33-34.)
Barbee’s parents had paid for his acts of vandalism and theftin his
past, and his mother was emotionally and socially invested in his
beinginnocent. (Doc.66-7,p.33-34.) Maxwellalsouncoverednega-
tive information about Barbee, such as vandalism and setting fire
to baby hamsters in his pre-teen years. (Doc. 66-7, p. 36, 46.)
When the prosecutor attempted to cross-examine Maxwell about her
interview with Davis, Maxwell said she did not have her notes from
theinterview butonly hadanemail she had sentto Mr. Ray. She said
her written notes were destroyed, and she did not include the Davis
interview in her social history report because she feltit was very
prejudicial. (Doc. 66-7,p. 32, 36.) She said she has destroyed her
handwritten notesin all sixteen ofthe capital cases she hasworked
since Barbee’s. (Doc. 66-7, p. 37.)

2. Tim Davis

Tim Davis testified that he had been best friends with Barbee
for eight to ten years and was the best man at Barbee’s wedding to
Theresa. (Doc. 66-7, p. 51.) He said that Maxwell’s report of his

2005 interview is not truthful and twisted his words. (Doc. 66-7,
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p. 54, 57.) He also said that Barbee did not attempt to kill the
driver of the other vehicle, as stated in counsel’s affidavit. He

said it was a simple fist fight after he and Barbee were attacked

by meninatruck who had run them off the road. (Doc. 66-7, p. 51-
52.) Had he been calledto testify, he would have given his opinion
that Barbee was not a future danger to society. (Doc. 66-7, p. 57.)
Davistestifiedthathe was notaware ofany physical confrontations
between Barbee and Theresa, and did not know that, as a juvenile,
Barbee had broken 47 school windows and robbed a concession stand
in Parker County. He knew that, at the time of the road-rage
incident, Barbee was working as a volunteer police officer. (Doc.
66-7, p. 54-55; Doc. 66-3, p. 128 (declaration and supplement).)

3. Calvin Cearley

Calvin Cearley testified that he is married to Pastor Nancy
Cearley, who testified at trial, but he was not contacted by the
defense team. If he had been called to testify, he would have said
thatBarbeewasnotlikelytocommitfutureactsofviolence. Hesaid
thatBarbeeandTheresawereleadersinthechildren’schurch.Barbee
loved animals and children and was respectful and polite. Cearley
was not aware of Barbee’s misconduct at a young age, but only knew
him in the church setting. (Doc. 66-7, p. 57-59; Doc. 66-3, p. 119

(declaration).)
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4. Nancy Cearley

Nancy Cearley  said she has known Barbee twenty years and his
parents came to her church. She described Barbee and Theresa’s
leadership in the children’s church and said Barbee was easy going,
friendly, likeable, polite, and respectful. She never knew Barbee
to commit acts of violence. Although she testified at trial, she
was not asked her opinion about Barbee’s propensity for future
dangerousness. Had she been asked, she would have said he is not
likelytocommitfutureviolentacts. SheknowsBarbeedidnotcommit
murder, and there is no evidence that would change her mind. She
believed his attorneys were just “going through the motions.” She
admitted that she did notknow Barbee when he (1) broke into a bait-
and-tackle shop and robbed it, (2) broke the windows at Azle High
School,and(3)broke intoaconcessionstandat ParkerCounty. (Doc.
66-7, p. 59-62; Doc. 66-3, 120 (declaration).)

5. Barbee’s brother-in-law

Barbee’sbrother-in-law testifiedthathewasmarriedtoBarbee’s
older sister, who died at the age of 20 when she was pregnant with
their second child. Barbee’s older brother David also died at age
20 in a car accident. These deaths devastated Barbee. If he had
been calledtotestify, he would have said that Barbee isabsolutely
not likely to commit future violent acts. He saw Barbee fight only
once,withahouseguestwhowasbehavinginappropriatelyandrefused

to leave. He did not attend trial and never saw Barbee’'s confession
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recordingbutdidnotbelieve Barbeeconfessedtokillingthevictims.
Heknewaboutsometrouble Barbee had growingup, including breaking

into the Parker County concession stand. He did not remember the
road-rageincident,Barbee’sbreaking47w indowsatAzleHighSchool,
orstealingjewelryandotherpossessionsfromtheschoollockerroom.

(Doc. 66-7, p. 63-66; Doc. 66-3, p. 123 (declaration).)

6. Barbee’s niece

Barbee’s niece testified that her mother was Barbee’s sister
andthatsheandBarbeeareveryclose. Barbeewasplayfulandalways
wanted to make her laugh, spoil her, and take care of her. She
testified that Theresa and Barbee were in debt to Barbee’s parents
whenthemurdersoccurred. Shedescribed Barbee’shomewith Theresa
as expensive, gorgeous, “a great home” of about 6,000 square feet.
Sheworkedfortheirconcrete cutting business between 2002 and 2004
as Theresa’s assistant. Theresa started paying bills with company
money, deposited alarge amountof cash, once said she wished Barbee
would die, and once falsely claimed that Barbee had hit her. Dodd
was rude and uncouth. If she had been asked during her trial
testimony,shewouldhavetestifiedthat,inheropinionBarbeewould
not commit future acts of violence. She attended trial and watched
Barbee’s confessiontape butdid notbelieveit. (Doc.66-7, p. 66-

72; Doc. 66-3, p. 104 (declaration).)
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7. Sharon Colvin

Sharon Colvin testified that she is a pastor and friend of
Barbee’s mother and knew Barbee for about a year when he was young.
She testified that she spoke to Barbee’s trial attorneys but they
did notask hertotestify. She would have testified, ifasked, that
Barbee was not likely to commit future dangerous acts. She had
nothing bad to say about Barbee. (Doc. 66-7, p. 72-73; Doc. 66-3,
p. 126 (declaration).)

8. Barbee’s mother

Barbee’s mother testified that Mr. Ray and Mr. Moore came to
her house once and talked to her on the phone a couple times before
the trial. Maxwell came to her house two or three times to discuss
Barbee’s background and she believed Maxwell “knew everything,” but
very little of Maxwell's work was presented to the jury. She
testified that Barbee is a giver with a loving heart and a hard
worker. She testified that Barbee did not have anyone to talk to
about the deaths of his older siblings because she and her husband
were “just making it” themselves. Barbee cried on his twentieth
birthday and said it was the worst day of his life. She promised
to buy him a boat or give him money if he lived to be twenty-one.
She said Barbee’s problem in high school was that he loved to be
funny, and he had some trouble completing his GED in reading. She
helped him financially with buying and building the home he shared

with Theresa, and helet Theresahave everythingwhentheydivorced.
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Barbee’smothersaid counseltold Barbeethatifhe pled guilty
they might be able to save his life. Counsel wanted her to watch
therecordingofhisconfessionbutsheneverdid. Therewerethings
she would have liked to have testified about at trial but counsel
did not ask, specifically, that she had taught Barbee right from
wrong. She was shocked when Mr. Ray told the jury that Barbee was
guilty. She did notknow aboutaroad-rage incidentwith Davis, and
ifasked,shewouldhavetestifiedthat Barbeewasnotafuturethreat
toanyone. She said she had never seen anyone so brokenin her life
as Barbee was after his lawyers visited himin jail. She said that
sheand“hisdaddy hadtogo, andliterally scoop himoffthefloor.”
On cross-examination, she admitted Barbee was involved in breaking
windows at the Azle school, but she did not know about incidents
involving a bait and tackle shop or the Parker County concession
stand. (Doc. 66-7, p. 83-88; Doc. 66-3, p. 66-76 (declarations).)

9. Trial Judge Robert Gill

Judge Gill testified that he appointed Mr. Ray on a lot of the
probationrevocationsinhiscourt. (Doc.66-7,p.77-79;Doc.66-8,
p. 9.) He liked to appoint Ray because Ray “worked” the cases and
made himself available on Friday afternoons, when Gill scheduled
revocation hearings. (Doc. 66-7, p. 82.) Gill acknowledged that a
newspaperarticlehadreportedthatafederaljudge harboredserious
due-process concerns about the way Gill handled plea bargaining in

therevocationcasesandfound Mr. Ray ineffectiveinonerevocation
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case.(Doc.66-7,p.78-79.) JudgeGillagreedthat,abouttwoyears
beforetheirappointmentinBarbee’scase,RayandMooremadecampaign
contributions to Judge Gill in the amounts of $1000 and $300,
respectively. (Doc. 66-7, p. 81.) Gill also testified that, when

he was a candidate in the election for district attorney, he would

have considered a high disposition rate something he would want to
publicize; however, he thought he had an average disposition rate
asajudge. (Doc.66-7,p.81.) He saidthere was notype ofagree-

ment between him and Mr. Ray about how Ray was going to handle
Barbee’s case. (Doc. 66-7, p. 82.)

10. Lead counsel Bill Ray

Mr. Ray testified that he was lic ensed in 1985 and is board
certified in criminal and criminal appellate law. (Doc. 66-8, p.
32.) At the time he was appointed, about 70-80 percent of his
criminal practice among four counties was court-appointed. (Doc.
66-7, p. 182.) Somewhere between 25 and 75 percent of his court-
appointed practicecamefromJudgeGill’'scourt. (Doc.66-7,p.182.)
Prior to Barbee’strial, he had tried two other death-penalty cases
to conclusion. (Doc. 66-7, p. 182.) He testified that he did not
have any sort of agreement or deal with Judge Gill. Judge Gill
appointed him on a large number of cases starting in 2001 or 2002,
but it could have ended at any time, and it ultimately did. (Doc.
66-8, p. 7-9.) He made $710,000 from Judge Gill's appointments

between 2001 and 2007. (Doc. 66-8, p. 8.) He said that campaign
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contributions are a common practice and that he has contributed to
thecampaignsofmorethantenjudgesinTarrantCounty. (Doc.66-8,
32-33))

Hearing exhibits showed that Mr. Ray and Mr. Moore billed the

courtfor350and260hours ofout-of-courttime,respectively. (Doc.
66-6, p. 16,21, 24; Doc. 66-7, p.80.) Mr. Ray hired Kathy Minnich
asainvestigatorandreplacedherwith Stanley Keatonwhenshemoved
out of state. (Doc. 66-8, p. 4; 24 RR 174.) Maxwell was the
mitigation specialist.(Doc.66-8,p.5.) Healsohiredtwoforensic
psychologists, a forensic psychiatrist, an expert on false
confessions,acomputerinvestigator,andaDNAexpert. (Doc.66-8,
p. 15, 38; 1 CR 35, 46; 2 CR 298.) Ray said Judge Gill placed no
limitations on his handling of the defense, made no threats or
implications that he would not receive appointments, and denied no
request for experts. (Doc. 66-8, p. 33.)

Mr. Ray’s theory at the guilt stage was that Barbee should be
acquitted of capital murder because Lisa’s asphyxiation death was
an unintentional consequence due to her advanced pregnancy. (Doc.
66-8, p. 6; 25 RR 9-18.) Mr. Ray'’s strategy at punishment was to
showthattheprisonswereabletohandleviolentoffenders,andthat
Barbee could conformtolife in prison. (Doc. 66-8, p. 30-31.) Ray
presentedcharacterandsocial-historyt estimonyfromBarb ee’smother,
Barbee’s aunt, Pastor Nancy Cearley, a young woman Barbee met at

church,Barbee’sex-girlfriend,and thegirlfriendofBarbee’sformer
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roommate. Ray presented testimony from prison classification and

security expert Susan Perryman, as well as a Tarrant County

confinement  officerwhohadknownBarbeehis wholelife,andthecourt
bailiff, whotestifiedaboutBarbee’sgood behaviorduring thetrial.
(25 RR 121-175, 26 RR 2-105.)

Mr. Ray disagreed with the assertion that he tried to convince
Barbeetopleadguiltyanddid notinvestigatehis innocence. Rather,
he told Barbee to consider a plea because his confessions to the
police made it difficult to prove innocence. (Doc. 66-8, p. 3,5.)
HeattemptedtohaveBarbee’sfamily viewBarbee’s recorded confession
because they did not believe that he had confessed, especially his
mother. Raydid notdothistoconvincethemthatBarbee wasguilty,
but to show them that it was a problem in the case. (Doc. 66-8, p.

5.) Ultimately, the district attorney told Ray there would be no
plea agreement anyway. (Doc. 66-8, p. 44.)

Mr.Rayinvestigated Dodd, obtainedhiscriminalhistory,spoke
with his assault victim, and knew Dodd had meet a man named Donald
Painter while incarcerated. Ray also knew Dodd had dropped a pipe
on Barbee’s head. (Doc. 66-8, p. 3, 23, 41.) Ray filed subpoenas
underseal (sothattheywould be unknowntothe State)inanattempt
to locate an ex-girlfriend with whom Barbee had worked at the Blue

Mound Police Department. °> Raylearnedthat Barbee had asecretcell

5 Accordingto Barbee’s mother, Barbee had had a child with this fellow Blue
Mound officer but gave up his parental rights. (Doc. 66-3, p. 72.)
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phone with which he called a girlfriend while he was married to
Theresa. Throughsealedsubpoenas, helearnedfromcelltowerrecords
that Barbee had placed a call to Dodd at 1:47 a.m. on the night of
the murder, whichwasinitiated from atower near the victim's home.
BarbeealsoplacedcallstoDoddfromatowernearthelocationwhere
the bodies were found, where he was trying to get Dodd to pick him
up before hewas stopped by the police. The State did notknow about
these incriminating cell tower records. (Doc. 66-7, p. 42, 55; Doc.
66-8,p.33-34.) Maxwellalsoadvised Mr.RaythatBarbeewastrying
togethisex-wife, T heresa,toimplicateDodd. (Doc.66-7,p.38-39;
see 25 RR 100-101 (Theresa’s testimony).)
RegardingBarbee’sinnocenceclaim, Mr.RayexplainedthatBarbee
firstwrote Rayaletterabouthisconfessiontopolice, statingthat
both of the murders were accidental. The first time they met in
person, Barbee told Ray he did not commit the murders. Ultimately,
Barbee stated he was notthere atall, that Dodd did it. (Doc. 66-8,
p.16; SHR 75.) Ray identified three problems with the “Dodd did it”
theory. First,Barbeewould havetotestify,and Barbee didnotwant
to testify. (Doc. 66-8, p. 16-18.) Second, Dodd had no motive to
killthe victimsthatMr. Ray could prove. Mr. Ray would have wanted
someone better than Barbee’s niece to testify that Theresa was

embezzlingmoneyfromthecompanythatBarbeehadalreadysignedover
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toher. © Mr. Ray pointed outthatthe financial-motive evidence was
weakbecauseDoddwasalreadylivingwithTheresainBarbee’sspacious

former home, and Barbee and Theresa were already divorced. Third,

Dodd could not have known that Barbee would later confess to the
police. Mr.Ray said hetold Barbee athousandtimesthattheycould

notsellthat. (Doc.66-8,p.22.)Mr.Rayalsoretainedtheservices

of a confession expert, Dr. Leo, to assess the veracity of Barbee’s

confession, but Dr. Leo's report was not favorable to the defense.

(Doc. 66-8, p. 37.)

Mr. Ray consulted with psychologists Kelly Goodness and Barry
Norman and with psychiatrist James Schupe. Dr. Goodness found no
significant symptoms of head injury, no indication that Barbee had
bipolardisorder,andnolong-termorsignificanthydrocodoneabuse.
Dr.GoodnessbelievedBarbeehadLyme’sDisease,whichcancausemood
swings that mimic bipolar disorder, as well as rage and violent
tendencies. Mr. Ray believed this played into the State’s hand and
was not helpful to the defense. Dr. Shupe found bipolar disorder,
polysubstance abuse, social stressors, a history of closed-head
injuries, and antisocial personality disorder, some of which could
have been helpful if Barbee had accepted responsibility for the
murders.ButSh upebelievedthat Barbeediminishedhisresponsibility

for the murders because he did not like the situation he was in and

& Mr. Ray’s testimony suggested that a niece would have implicit bias, but
he also testified that the niece had a concerning criminal history. (Doc. 66-8,
p. 45.)
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was fixated on how his mother would view him if she thought he was

guilty. Ray did not think Shupe would help the defense, and he was

also worried that the bipolar diagnosis was inconsistent with the

Lyme’s Disease diagnosis. (SHR 52 (Goodness report), 98 (Shupe’s

report); Doc. 66-8, p. 38-39.) Dr. Norman believed Barbee suffered

frommild depression, butotherwise did notthink anythingwaswrong

with Barbee, specifically relating to the head injury. (Doc. 66-8,

p. 43-44.) Mr. Ray also explained that, if he had called one of the

mental health expertstotestify, the State would have been entitled

toanexpertthatwould probably reachthe same harmful conclusions.

(Doc. 66-8, p. 43-44; 2 CR 302, Lagrone motion.) (SHR 207, finding

that state would have had Barbee interviewed by Dr. Price.)
Regarding his decision not to present evidence of the head

injuries, hydrocodone use, and migraine headaches, Ray said this

evidencewouldsuggestareasonwhyBarbee committedthe murdersand

undermine Barbee’s innocence claim. Even at the punishment phase,

Raygenerallydidnotbelievethat“excuse”evidencehelpedtheclient

when the jury has just rejected the innocence defense and found the

client guilty. Ray also knew that the witnesses who were going to

testifyat punishmentbe lievedthatthejurywronglyconvictedBarbee,

anditwould beinconsistentwiththeirassertionsto offerevidence

that excused the murder. For the same reason, Ray could not offer

evidence of remorse, even though he believed remorse could be a

successful strategy in some cases. (Doc. 66-8, p. 24, 29.)
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Mr.RaydidnotcallDavis asacharacterwitnes sesbecauseDavis
hadbeenwithBarbeeintheroad-rageincident. A IthoughDavistesti-
fied at the habeas hearing that he and Barbee were the victims in
the incident and he had never seen Barbee get violent with anybody
(doc. 66-7, p. 52), Maxwell and both trial counsel testified that
Davis told them otherwise at the time of trial. (Doc. 66-7, p. 38;

Doc. 66-8, p. 40, 53.)

Mr. Ray did not call inmate Donald Painter to testify at guilt
eventhoughhewouldsaythatDoddconfessedtoco mmittingthemurders
tohim. Painter’slife-long criminal history aside, Ray hadlearned
that Barbee and Painter had an agreement whereby Barbee would pay
Painter for his testimony. Although Ray believed the exchange of
money was Painter’'s idea, Ray believed for this reason that Painter
would have been “worse than anybody else we could have got to the
courtroom.” (Doc. 66-8, p. 41-45; Doc. 66-6, p. 62, 64.)

When challenged about his decision not to present lay opinion
testimony regarding Barbee’s lack of future dangerousness, Ray
explained at length that he would not ask his mitigation witnesses
whethertheybelieved Barbeetobeafuturedangerbecausethatwould
haveopenedthemuptoquestionsaboutBarbee’spriorbadacts, which
wouldhavebeendamagingnomatterhowtheyanswered. Inthisregard,
RayhadinformationthatBarbee builtfiresasalittlekid, setfire
tohamsters, killedananimalwhenhewasonadate, offeredtobribe

Painter to testify, and severely beat an older man in the road-rage
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incident at the same time he was employed as a volunteer police
officer. (Doc. 66-7, p. 35-36, 38, 55; Doc. 66-8, p. 27-28.)

11. Co-counsel Tim Moore

Mr. Moore testified that he was licensed in 1978 and 100% of
his practice is criminal law. He had been appointed by Judge Gill
in two or three other cases at the time of Barbee’s trial and had
tried sixdeath-penalty casesinhiscareer. (Doc. 66-8,p.49,55.)
Hemadecampaigncontributionstoeverycriminaljudgeinthecounty.
(Doc. 66-8, p.50.) He said that Judge Gill did not limit or direct
howtheyconducted Barbee’'sdefense and made nothreatsaboutfuture
appointments. (Doc. 66-8, p. 55.)

Moore said that Barbee’s family was convinced that he was not
guilty. Moore and Ray wanted the family to view the recorded
confession so that the family would know what counsel were dealing
with. (Doc.66-8,p.50.) AlthoughBarbee assertedthathisconfes-
sionwasfalseandthatDoddhadcommittedthemur ders,Moorebelieved
thatthe onlywaytogetthisinformation beforethejurywastohave
Barbee testify, which he refused to do. (Doc. 66-8, p. 51.) Moore
knew about Barbee’s head injury but Dr. Goodness could not find any
effectfromit. HeknewaboutBarbee’shydrocodoneuseandheadaches
andtheroad-rageincident. Mooretestified, asdid Ray, that Davis
liedaboutwhatheoriginallytoldthemabouttheroad-rageincident.

(Doc. 66-8, p. 25, 52-53, 57.)
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Mooretestifiedthathe believedjurorsarelesslikelytogive
adefendantthe death penaltyifhe acceptsresponsibilityand shows
remorse. (Doc. 66-8, p. 54.) Mr. Moore believed that the biggest
problems they faced in terms of future dangerousness were the facts
of the offense. (Doc. 66-8, p. 57.)

12. Dr. Stephen Matrtin

Dr. Martin did not testify, but his written statement given in
connection with Barbee’s original habeas application was admitted
into the record. (Doc. 66-3, p. 53; Doc. 66-7, p. 23.) The written
statementassertsthathe conducted aneuropsychological evaluation
of Barbee in 2007 and that the results “reflect a subtle to mild
degree of diffuse neuropsychological impairment along with subtle
bilateral hemisphere dysfunction” and that the areas of impairment
“appeartoreflectprimarily frontallobe-mediatedabilities.”Martin
opined that the “damaged frontal lobes would have likely increased
[Barbee’s] impulsivity tendencies and reduced his ability to fully
considertheconsequencesofhisactions”duringtheoffense. Martin
further opined that trial counsel were ineffective for failing to
present the testimony of an expert such as himself. (Doc. 66-3, p.
53-60.)

13. Dr.J. Randall Price
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The State called Dr. Pricetorefutethe opinionofDr. Martin.
Dr. Price is a clinical and forensic psychologist and neuropsycho-
logist who has taught university classes in psychology, criminal
psychology,andforensicpsychologyforfortyyears. Hehasconsulted
in over 300 capital murder trials, both for the defense and the
prosecution. (Doc. 66-8, p. 59.) Dr. Price reviewed Dr. Martin’s
affidavitandrawtestdata;theevaluationsofDrs. Goodness, Shupe,
and Norman; Maxwell’s report; and Barbee’s medical history file.
(Doc. 66-8, p. 60.) Dr. Price testified at the writ hearing that
he found two scoring errors by Dr. Martin and that Dr. Martin did
notanalyze the testresults against age and education norms, which
is the standard practice in the field. When Dr. Price adjusted for
these two things, the test results obtained did not indicate either
generalized brain impairment or frontal lobe impairment. He agreed
that a direct blow to the head from a 400-500 pound pipe would
certainly be likely to cause some brain injury, but he found no
evidence of that in the files. Dr. Price also found no evidence of
brain damage following two car accidents. He said Drs. Shupe,
Goodness, and Norman all had face-to-face evaluations of Barbee and

also saw no evidence of brain injury. (Doc. 66-8, p. 62-63.)

" Dr. Price also provided a written affidavit in 2008 in connection with
the original habeas application with substantially the same content as his live
testimony. (SHR 182.)
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B. Applicable law (Claim 2)

The clearly established federal case law governing claims of

ineffective assistance of trial counsel can be found in Strickland
v.Washington ,466U.S.668(1984). See Williamsv. Taylor ,529U.S.
362, 398-99 (2000). Under Strickland , a petitioner must first

demonstrate that counsel’s representation fell below an objective

standard of reasonableness. Strickland  , 466 U.S. at 688. This
determination asks “whether an attorney’s representation amounted

to incompetence under ‘prevailing professional norms,’ not whether

it deviated from best practices or most common custom.” Richter
562 U.S. at 105. A petitioner must also demonstrate prejudice,

meaningareasona  bleprobability,sufficienttoundermine confidence
in the outcome, that but for counsel's unprofessional errors, the

resultofthe proceedingwould have beendifferent. Strickland  ,466
U.S. at 694.

A lawyer who acts under a conflict of interest may deny his

clienttheeffectiveassistanceofcounsel. E.g.,Cuylerv.Sullivan :
446 U.S.335,348(1980). In Sullivan, the Supreme Courtheldthat,
incasesinvolvingtherepresentation ofmultiple co-defendantswhere

noobjectionwasraisedintrial, areviewing courtdoes notpresume

that the mere possibility of a conflict resulted in ineffective
assistance. Id.  Toestablishineffective assistance of counselin
this situation, the defendant must demonstrate that “an actual

conflict of interest adversely affected his lawyer’s performance.”
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Id. at348-49.An"“actualconflict’exists whencounsel  “iscompelled
to compromise his or her duty of loyalty or zealous advocacy to the

accused by choosing between or blending the divergent or competing

interests.” Perillov. Johnson ,205F.3d 775, 781 (5th Cir. 2000).
“Adverseeffect’requiresevide ncethat“someplausiblealternative

defense strategy or tactic’ could have been pursued but was not

becauseoftheactualconflictimpairingcounsel’sperformance.” Id.

Oncethedefendantshowsthataconflictofinterestactuallyaffected

theadequacyof therepresentation--asopposedtoa“meretheoretical

divisionof loyalties”--heneednotdemonstrate Strickland prejudice
in order to obtain relief. Sullivan , 446 U.S. at 349-50; Mickens
v. Taylor ,535U.S.162,171 (2002) (discussing holding in Wood v.

Georgia , 450 U.S. 261 (1981)).

Neither the Supreme Court nor the Fifth Circuit has expanded

Sullivan  to cover the type of conflict alleged in this case, a
conflictwith the lawyer’s personal interests. Mickens ,545U.S. at
176 (holdingthatthe extension of Sullivan  remainsanopenquestion
asfaras Supreme Courtjurisprudenceisconcerned); Beetsv. Scott
65F.3d1258,1271(5thCir.1995)(applying Strickland  ,not  Sullivan,
wherealleged conflictiswithlawyer'spersonalintere sts,reasoning

that there is little distinction between lawyer who inadvertently
fails to act and one who for selfish reasons decides not to act).
On the other hand, Texas courts apply the Sullivan presumption to

all conflict-of-interest claims. Acostav. State , 233 S.W.3d 349,
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356(Tex.Crim.App.2007). Sothestatecourthereapplied Sullivan
as required by Texas jurisprudence, and then applied Strickland as
required by federal jurisprudence, and found no error under either
standard. (Doc. 66-5, p. 150-53.) Barbee contends that the state-
courtrulingwasbasedonanunreasonable determinationofthe facts
and anunreasonable application of law. He urgesthe Courtto apply
the Sullivan standard, whichwouldrelieve himofthe burdentoshow
prejudice. (Doc. 77, p. 24-25.)

C. Analysis of state court ruling (claim 2)

1. State court factual findings (claim 2)

Barbeetakesissuewithmany ofthe state-courtfindings. Some
ofthechallenges, however, simplyignoretheevidencethatsupports
thefinding. (ChallengetoFindings31,36,54-64,65-70,78,80-82,
88-89, 91, 96-97, 108, 110, 111-128, 130.) Some only reassert the
argument or the facts that were rejected by the state court, or
otherwise take issue with the finding without identifying why it is
unreasonable.(ChallengetoFindings12,31,36,46,54-64,139-53.)
Other challenges attack findings that do not undermine the ultimate
ruling of the state court. (Challenge to Findings 12, 36, 46, 134-

38.) Still others are based on an incorrect interpretation of the

law. (Challenge to Finding 31, 36, 111-128, 130, 134-38.) Several
arebased, unpersuasively,onsemantics. (Finding13,65-70, 78, 80-
82,111-128, 130.) The Court rejects these challenges because they

merely reargue the issues in different ways and do not attempt to
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overcome the state-courtfindings by clear and convincing evidence.

See Wood, 558 U.S. at 301 (holding that state-court factual
determinationisnot unreasonablemerelybe causefederalhabeascourt
would reach different conclusion in the first instance). Four

arguments merit a more detailed discussion, however, because they

are themes throughout this petition.

a. Nos. 54-64 (Dr. Leo). These findings conclude that defense
counsel’s decision not to call Dr. Leo to testify was a result of
reasonableprofessionaljudgment, notaconflictofinterest.Barbee
assertsthatthese findings are contrary to the record because they
do not take into account that Ray could not testify that he had
informedDr.Leothat“Mr.Barbee’sadmissionthathehadhelpedmove
the bodies did not indicate that he was necessarily guilty of the
murders.” The necessary inference here is that counsel should have
told his expert that his client was not guilty in order to generate
anopinionthattheconfessionwas,therefore,false. Barbeeadjusts
this argument somewhat in his reply, asserting simply that counsel
didnottell Dr. Leothat Barbee had admitted to helping conceal the
bodies. (Doc.77,p.18-19.) Thisallegationisflatlycontradicted
by the record. Ray’s letter to Dr. Leo lays out all of Barbee’s
versionsofwhathappened,includingtheversionthatDodd committed
themurdersandBarbeeonly“tookthebodiesandburiedthem.” (Doc.
66-6, p. 32-33.) Barbee himself wrote a letter to Dr. Leo stating

that Dodd committed the murders and that Detective Carroll scared
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himaboutthe death penalty,sohe confessedtothepolice,toTrish,
and to Theresa. (SHR 84.) Clearly, Dr. Leo was aware of Barbee’s
claims of innocence and of having only moved the bodies.

Barbee next asserts that Ray gave false informationto Dr. Leo
about Barbee’s whereabouts. Ray testified, however, that he had
corrected this erroneous information and then asked Dr. Leo whether
the new information would alter his opinion. Dr. Leo said it would
not. (Doc. 66-8, p. 21-22.)

Barbee’sremainingargumentsaregroundedintheassertionthat
Dr. Leo did not receive information that underpins Barbee’s theory
thatDoddistherealmurderer,suggestingthatMr.Rayintentionally
engineeredan unfavorable outcomefromDr.Leo. InMr. Ray’sletter
toDr.Leo, counseldescribestheromanticandworkingrelationships
between Barbee, Trish, Lisa, Theresa, and Dodd. It also sets out
Dodd’sconfessiontopolice. (Doc.66-6,p.32-33.) Barbeeprovides
no evidence that Dr. Leo was deprived, intentionally or otherwise,
ofinformationthatwouldhavechangedhisopinion. Barbee’scircular
argumentsimplyasksthe Courtto(1)presumethatBarbeeisinnocent,
(2)deducethathisconfessionis,therefore,false(3)concludethat
Dr. Leo’s unfavorable opinion must, therefore, be due to counsel’s
withholding what he considers to be the critical evidence of his
innocence, and (4) conclude that the withholding of this evidence

is due to a conflict of interest.
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b. No. 88-89, 91 (Negative information in mitigation report).
These findings assert that Mr. Ray instructed Maxwell to include
negativeaswellaspositiveinformationinherreportbecausecounsel
found this useful to the defense, not because of any conflict of
interest. The findings are supported by Ray and Moore’s testimony
that, without knowing all the negative information about a client,
they could improvidently put somebody on the witness stand who knew
somethingthatwouldbe devastating. (Doc.66-8,p.37,56.) Barbee
nevertheless complainsthatthese findings are misleading and “miss
the point”because Maxwell putnegative informationinareportthat
was later given to the prosecution and used against Barbee.

Barbee exploredthissubjectatthe state hearinginanattempt
todemonstrate Ray’sdisloyalty. Maxwelltestifiedthatshe hashad
extensive training through the Texas Defender Service and that they
have advised her to destroy her handwritten notes and, contrary to
counsel’'srequestinthiscase, putonly positive informationinher
finalreports.(Doc.66-7,p.32, 39-40.)Maxwell apparently  believed
that her report in this case had been disclosed to the State, but
counsel’s testimony shows that the prosecutors were not provided a
copy before trial. (Doc. 66-7, p. 40; Doc. 66-8, p. 37, 56.) It
appearsthatthe Statereceived Maxwell’'sreportduringtheexchange
ofevidenceintheinitialhabeas proceeding. (Doc.66-7,p.48; SHR

64.) Dr. Price’s affidavit states that Maxwell’'s mitigation report
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was attachedto Dr. Martin’s statement. 8(SHR 187.) Barbeetherefore
fails to rebut the state court’s finding regarding counsel’s motive
forwanting negative information included in the mitigation report.
c. Nos.111-128, 130 (Road-rage incident, opinion testimony).
Barbee challenges the state court’s findings about the road-rage
incident with Davis. The potential exposure of this incident on
cross-examination was cited as one reason why counsel did not call
Davis as a character witness. (Doc. 66-8, p. 25-26.)

Barbee takes issue with the state court’s findings because
Davis’s testimony at the writ hearing and in a 2010 supplemental
declarationdescribedthe incidentasself-defense,whichundermines
counsel’s stated reason for not calling Davis. (Doc. 66-3, p. 130;

Doc. 66-7, p. 52.) But the testimony of Ray, Moore, and Maxwell

supportthefindingthat,atthet imeoftrial, Dav isportrayedBarbee

asthe aggressorwith no “off button.” The state courtwas entitled

to credit the testimony of counsel and Maxwell rather than Davis,
and this Court may not reweigh the conflicting evidence on habeas
review. See Kately v. Cain , 704 F.3d 356, 361 (5th Cir.),
denied , 133 S. Ct. 2746 (2013) (concluding district court erred in
reweighing conflicting evidence). Because the state court’s
credibilitydeterminationwasreasonable,itisalsoreasonablethat

counsel chose not to take the risk of calling Davis to testify. To

8Maxwell's 25-page mitigationreportis notpartofthe state-courtrecords
filed with this Court.
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theextentthatBarbee complainsthattr lalcounselrememberedDavis’s
saying Barbee attempted “to kill” the other driver while Maxwell

reported only that Barbee had “no off button” and had to be pulled

offthe other men, the Court seesthis as adistinction withoutmuch

difference: either version would give the jury the impression that

Barbee is confrontational and willing to use violence.

Barbee argues that Ray’s concerns are a bogus, after-the-fact
pretexttojustifyhisfailureto presentmitigati ngevidencethrough
Davis. He asserts that all Ray had to do to avoid any harmful
testimony was ask “each prospective witness if they knew aboutiit.”

He asserts, as a general proposition, that Barbee’s violent past
behavior was no reason to limit the examination of any of the
mitigation witnesses and that all witnesses should have been asked
whether, in their opinion, Barbee would be a future danger. (Doc.
61, p. 212.) This argument overlooks the applicable law.

Ray was not concerned that his potential withesses knew about
the road-rage incident. He was concerned that the State knew about

it, and that a question seeking a witness’s opinion about Barbee’s

propensity for future violence would open the subject to cross-
examination. See, e.g., Wilson v. State , 71 S.W.3d 346, 350 (Tex.
Crim. App. 2002) (holding that witness who testifies to capital
defendant’'sgoodcharactermaybecr oss-examinedto testthewitness’s

awareness of relevant specificinstances of conduct). Ray explained

at length that such a witness could be impeached with good-faith
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guestions about his knowledge of Barbee’s bad acts, and it does not
matterwhatthewitness’sansweris;thejurywouldhearthedamaging
qguestions. (Doc. 66-8, p. 28, 57.) Ray thought it was extremely
likely that the prosecution knew about the road-rage incident (and
other things Barbee had done, like animal cruelty and vandalism).
He believed it would have been a big gamble to put Davis on the
stand—even “ineffectiveness, per se”--despite his having “a lot of

nice thingsto say about Mr. Barbee.” (Doc. 66-8, p. 25-26.) Barbee
provides no authority that the state court’s findings on thisissue

are incorrect, much less unreasonable.

d. Nos. 134-138(MemorandumofUnderstanding) . Thesefindings
deal with a Memorandum of Understanding that set out counsel and
Barbee’s positions on the main issues in the case. (Doc. 66-3, p.
169.) Because Mr. Ray used the memorandum to defend Barbee’s claim
ofineffectivenessatthestatehabeashearing,Barbeeconcludesthis
isproofofcounsel’'sconflictofinterest. Barbeepresentsnofacts
todisputethatBarbeewillingly signedthe memorandumatfterreading
and editing it, nor does he demonstrate that it contains inaccurate
facts. He fails to show that the memorandum is anything more than
apracticaltooltopreservefactsinanticipation oftheinevitable
post-convictionlitigationthatoccursinevery death-penalty case.
Barbee fails to rebut the state-court finding that counsel’s
preparation of the memorandum was not a conflict of his interests

with Barbee’s interests.

53



In sum, Barbee does not argue that the state-court ruling is
unreasonableinlightofthe evidence. Rather, he picksand chooses
fromthefactsinthe recordtosupporthisclaimand simplydisagrees
withthe state-courtruling. This Courthasreviewedthe factsthat
Barbee cites correctly with the facts that he omits, and cannot
conclude that the state-court ruling was based on an unreasonable
determination of facts. E.g., Hyde v. Branker , 286 F. App’x 822,
832 (5th Cir.2008) (rejectingargumentthat“picks and choosesfrom
the[]factstosupport [Petitioner’s]ineffectiveassistanceclaim”).

TheCourtwillnotfurtherparsetheindividualfindingsherebecause

they did not result in an unreasonable state-court decision. See
Morrowv.Dretke ,367F.3d309,314(5thCir.2010)(citing Santellan
v. Cockrell , 271 F.3d 190, 193 (5th Cir. 2001)) (holding thatitis

the state court’s ultimate decision that is tested, not every jot
of its reasoning).

2. State-court legal conclusions (claim 2)

Barbee’s petition contains a section entitled “The 2254(d)(1)
analysis.” (Doc. 61, p. 215.) The section states, “Petitioner has
shown atlength that there was an actual conflict here and that his
interestswere prejudiced by various actsand omissionsofthetrial
attorneys. Theevidentiaryhearinginthismatterbroughtoutclearly
the manywaysinwhichthetrial attorney’sinterests were putahead

oftheirclient’sinterests.” Barbeeconcludesthatboththe Sullivan
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and Strickland tests have been met and then refers to an earlier
“Section C” of his argument in support.

Section C contains the argument that a conflict of interestis
demonstrated by the alleged failings of counsel, failings rejected
by the state courtand addressed by this Courtabove. Section C does
notaddresshowthestate-courtrulingisanunreasonableapplication
of federal law. It is an exact copy of the substantive argument
Barbee presented in his original petition, prior tothe state-court
rulingonthisveryissue. (Doc. 24, p. 74-83.) Accordingly, Barbee
failstoshowthat thestate-courtrulingwasbasedonanunreasonable
application of clearly established federal law.

3. Conclusion (claim 2)

The state courts did their job during abeyance. Barbee tried
todemonstratethattrialcounselmadedecisionsharmfultohisclient
thatcouldonlybeexplainedbyaconflictofinterest. Butthetrial
attorneystestifiedandprovidedreasonsfor theirdecisions. Counsel
and Judge Gill denied the existence of any agreement, implied or
otherwise. Barbee was able to cross-examine his trial counsel and
the trial jJudge and present testimony from Maxwell and others in an
attemptto establish something more than a hypothetical conflict of
interest. The claimdoes notpresentan actual conflictthatforced
counsel to choose between his self-interest and his duty to his
client. Furthermore, Barbee did not present evidence that some

“plausible alternative defense strategy or tactic could have been
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pursued” but for the alleged conflict. See Perillo ,205F.3dat781
(internalquotationmarksandcitationomitted). Thus, Barbeefailed

to establish that an actual conflict of interest adversely affected
counsel’'sperformance. See,e.g.,Russeauv. Stephens ,559F. App'x
342,358 (5th Cir.), cert. denied ,135S.Ct.338,190L.Ed.2d 110
(2014).

ThestatecourtconcludedthatBarbee didnotshowthatanactual
conflict ofinterest affected counsel’s performance under Cuylerv.
Sullivan .(Doc.66-5,p.152.a) The state courtalso concludedthat
Barbee did not show deficient performance or the prejudice required
undertheusual Strickland standard. (Doc.66-5,p. 153.) ThisCourt
hasaddressedBarbee’sargumentsandconcludes thatBarbeehasfailed
to demonstrate thatthe state-courtruling involved an unreasonable
determination of the facts or an unreasonable application of

Strickland or Sullivan . See 8§ 2254(d). The Court denies claim 2.

VI. PRETRIAL ASSISTANCE OF COUNSEL & BRADY (CLAIMS 3, 19)
A. Counsel’s challenge to recorded confession (claim 3a)
Claim 3a asserts that trial counsel provided ineffective
assistance for failing to properly challenge the “veracity of the
video recording of Mr. Barbee’s interrogation,” and contends that
itwas “altered and edited” and “inexplicably stops” as soon as the
detectives accuse Barbee of the murders. (Doc. 61, p. 221.) Inhis

Reply, however, he clarifies that he makes no “alteration” claim,
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only a claim that the recording has unexplained gaps and “stops and

starts.” (Doc.77,p.26.) Barbeeraisedthisclaiminhisoriginal

statehabeas application,andthestatecourtdenied itonthemerits.
(SHR 18, 203, 217.)

Barbee contends the state-court ruling is based on an
unreasonabledetermination offactsbecausethestatecourt(1)relied
onDr.Leo’sopinion,whichwasill-informedforthereasonsaddressed
in claims 1 and 2, and (2) falsely assumed this complaint is one of
“alteration” when it is in fact a complaint of “unexplained gaps”
and “stops and starts.”

The Court has already rejected the contention that counsel
underminedthereliabilityofDr.Leo’sopinionbyfailingtoprovide
certain information. Counsel did not misinform Dr. Leo. Barbee
himselfwrotetoDr.Leo,moreover,andsaidhisconfessionwasfalse
because Detective Carroll had scared him into confessing. (SHR 85-
88.) The Court now turns to the reasonableness of the state court’s
rulingthatcounsel provided adequate representationinchallenging
Barbee’s confessions.

Barbee does not reveal how the state court’s characterization
ofthiscomplaintasan*“alteration”claimmatterstoitsresolution.

But accepting as correct Barbee’s interpretation of his complaint
as one of “unexplained gaps” and “stops and starts,” the Court
nevertheless concludes that the state court's ruling was not

unreasonable.
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1. Facts from trial

Atatwo-dayhearingonthe motiontosuppress,Mr.Raypresented
thetestimonyofBarbee’s wifeTrish, Tyler PoliceDetectiveCashell,
and four Fort Worth police officers, including Detective Carroll.

Ray moved to suppress all of Barbee’s statements under the Fifth

Amendment, Miranda v. Arizona, and the applicable Texas statute.

Ray believed the confession was a critical piece of evidence. (SHR

67.) Seven months prior to the hearing, Ray met with Detective
Cashell and made a recording that he would later use to examine
Cashell at the suppression hearing. (22 RR 32-35, 38.) Thus, it

appearsthat Ray was aware of the importance of thisissue and began

his investigation early.

At the suppression hearing, the parties freely addressed the
“discrepancy”ofstopsandstarts. (15 RR15-16.) Thefirst8-minute
breakwastakento photograph Barbee’slowerbodybecausethe person
whohadfledfromthe deputy sherifftwodaysearlierhadrunthrough
briars. The recording was stopped because Barbee had to take off
hispantsforthepho tographs.(15RR16-19,61-62.)Ontherecording,
Detective Carroll announces that he is stopping the tape and states
why. (SX PT-2, title 1 at 00:28:12.) Detective Carroll testified
that he spoke to Barbee during this break about whether he was the
man on the deputy’s squad car videotape. (15 RR 16-18, 20.)

Thenextpartoftherecordingcontinueswithadiscussionabout

what happened when Barbee was stopped by the deputy sheriff at 3:30
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inthe morning on Saturday. (15 RR 18-19.) On the recording, Barbee
tells the officers that Dodd came to pick him up after he fled from
thedeputy. Detective Carrollthenannouncesthatheis stoppingthe
recordingto goask Dodd aboutthat. (SXPT-2, title 2at00:04:50.)
Detective  Carrolltestifiedthat,duringthis break, Detective Jamison
was making Barbee mad, so he asked Jamison to leave the interview
room. (15 RR 20-22.) After listening to Dodd’s interview, Detective
CarrollpoppedhisheadintoBarbee’sinterviewroomandasked, “Does
FM 407 ring a bell or sound familiar to you?” He then walked out
to let Barbee think about that for a while. He did not go back in.
(15RR22,64-65.) Carrolltestifiedthat“FM407"wastheareawhere
the bodies were later found buried. (22 RR 18, 62.)
Carrolltestified that Barbee subsequently opened the doorand
asked to use the restroom. (15 RR 65.) Over the course of 45-60
minutes, Barbee made the unrecorded confession to Carroll in the
bathroom, admitting that he killed Lisa and Jayden after making a
plan with Dodd to do so. (15 RR 24-32.) Carroll testified that he
and Barbee then left the bathroom and went to an office to map the
location of the burial site on a computer. (15 RR 33-34.)
Therecording then restarts in the interview room. (15 RR 35.)
Barbeeiscrying.Detective Carrollgivesthe Miranda warningsagain,
and Barbee states, “I'd like to getone,” meaning alawyer, and asks
if that would be bad. After some discussion, however, Barbee

continues with the interview. Carroll recites that they have been
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talking and have agreed not to get into what Dodd did. Barbee then
points to the handheld recorder and signals that he would like to
stoptherecording. Carrollturnsofftherecording. (SXPT-1,title
1); (15 RR 36-37.) Carroll testified that Barbee wanted to ask
Carrolloff-cameraifhecould tellLisa’'sfamily, face-to-face,
had happened. Carroll told Barbee he could not promise anything.
(15 RR 35-36.) (SX PT-1, title 2, 00:01:01.) The recording begins
again and Barbee gives a tearful statement admitting he killed Lisa
andJaydenandburiedthebodies.Whentheinterviewconcludes, Trish
comes into the room and converses with Barbee for more than thirty
minutes. (15 RR 35-37.) (SX PT-1, title 2.) The content of their
conversation is summarized in claim 1.

The following morning, Barbee directed two detectives to the
location of the bodies. The bodies were found as Barbee described,
buriedtogetherinashallowgrave notlarge enoughtoconceal them.

(15 RR 39-41, 45, 70-71.)

JudgeGillsuppressedthe portionof therecordingthatfollowed

Barbee’s request for a lawyer. Judge Gill admitted the unrecorded
statements Barbee made in the bathroom because they contained facts

regarding the location of the bodies that were later found to be
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true. °Healsoadmittedthe statementsmadethenextmorningbecause
Barbee had reinitiated contact with the police. (22 RR 78-79.)

2. Facts from state habeas proceedings

Counsel’s affidavitprovidedinthe originalhabeas proceeding
states that they viewed the recordings of both Barbee and Dodd and
had no reason to believe Barbee’s video had been altered other than
the starts and stops. (SHR 68.) Ray said that, if the police or
the district attorney had deleted a portion of the recording, they
had no way of knowing that fact. (SHR 68-69.) To the extent Barbee
could have provided contradicting information about what occurred
duringthe gapsontherecording, herefusedtotestify. (SHR 68-69,
79.)

3. Analysis

Barbee challenges the state-court ruling by asserting that,
contrarytocounsel's affidavit, counseldid notgive himthe option
oftestifying. Undersection2254(d), however, this Courtasksonly
whetherthestatecourt’'srulingwasreasonablegiventhefactsbefore
it. Counsel’saffidavitandthe MemorandumofUnderstanding
demonstrate that counsel adequately informed Barbee of hisright to
testifyandthatBarbee’sdecisionnottotestifywasknowinglymade.

(SHR79,19.)Barbeeprovidednoevidencetothecontrary. Thestate

% Under Texas law, unrecorded oral statements are inadmissible unless the
statement contains assertions of facts or circumstances that are found to be true
and “conduce to establish the guilt of the accused” such as the finding of stolen

propertyortheinstrumentofthecrime. SeeTex.CodeCrim.Proc.Ann.art.38.22,

8§ 3(c).
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court was entitled to believe the testimony of counsel, and its
factual determination was not unreasonable. See Kately , 704 F.3d
at 361.

Counsel persuaded the trial court to suppressthe last portion
ofBarbee’srecordedconfession. EvenwithoutthebenefitofBarbee’s
testimony at trial, moreover, Ray introduced cellphone records and
department manuals so that he could argue that Detective Carroll’s
testimonyabouttheunrecordedbathroomconfessionwasnotcredible.
(25 RR 11-16; DX 2, 4.) Barbee fails to identify what additional
investigation or strategy counsel should have pursued to challenge
hisconfession. Hefailstoarguehowitwouldhavemadeadifference
given the other evidence of guilt. This complaint against counsel
isgroundedontheunsupportedassertionthatBarbeewascoercedinto
confessing. But his willi ngness to assert in a petition what he
refused to testify about at trial does not make the state habeas
court’s conclusion unreasonable or counsel ineffective. Claim 3a
is denied.

B. Brady claim (claim 19)

In related claim 19, Barbee contends that the state court
unreasonably denied his claim that the police violated his rights
under Bradyv. Maryland , 373 U.S. 83 (1963), by providing “only an
edited version” of the confession recording. (Doc. 61, p. 472.)
Heassertsthathe“isinformed, believesandtherefore allegesthat

these tapes were edited to remove those portions of Mr. Barbee’s
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interrogation during which he was coerced into confessing.” (Doc.
61,p.473.)Respondentcontendsthestatecourtreasonablyoverruled
this claim in Barbee’s initial state application. (SHR 222.)

The prosecutionviolates adefendant’s due process rights when
itwithholdsevidencethatisfavorabletothedefendantandmaterial
either to guilt or punishment, regardless of the good or bad faith
oftheprosecutor. See Brady ,373U.S.at88.Toprovea Brady viola-
tion, the defendant “must show that ‘(1) the prosecution did not
disclosetheevidence;(2)theevidencewasfavorabletothedefense;
and(3)theevidencewasmaterial.” United Statesv.Davis ,609F.3d
663, 696 (5th Cir. 2010) (quoting United States v. Fernandez , 559
F.3d 303, 319 (5th Cir. 2009)). “Evidence is material if there is
a reasonable probability that, had the evidence been disclosed to

thedefense,theresultoftheproceedingwouldhavebeendifferent.”

Id. at696 (quoting United Statesv. Severns ,559F.3d 274,278 (5th
Cir.2009)).“A'reasonableprobability’ isa probability sufficient
to undermine confidence in the outcome.” Id.

The state court’srejection ofthisclaimintheinitialhabeas
proceedingissupportedbytheaffidavitsofthe prosecutorandtrial
counsel. The prosecutor averred that the Fort Worth detectives made
him a copy of the original re cording while he waited, that they
represented to him that the recordings were complete copies of the
originals, and that he has no reason to believe their assertion was

untruthful. (SHR 191-92.) Trial counsel stated they had no reason
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tobelievetherecordingwasalteredbeyondbeingstoppedandstarted
and that Barbee’s allegations were not supported by any fact known
to counsel. (SHR 68.)

InhisReply,Barbee contendsthatthe state-courtfindingsare
flawed because he did not have the opportunity to cross-examine the
prosecutor and police detectives. Barbee does not allege or show
that he sought an opportunity to cross-examine the prosecutor and
police detectives in the initial state habeas proceedings. His
failureto developthisissueinthe state courtdoes notrenderthe
state court’s factual determination unreasonable. See 8§ 2254(e).
And,furthermore, he providesno  objective,factualbasistoconclude
that the detectives or the prosecutor may have provided false
testimony.

Barbee also complainsthatthe state courtwrongly interpreted
this claimasone of“alteration” ratherthan “omission.” (Doc. 77,
p. 56-57.)  1° Barbee’s own pleadings refer to the allegedly missing
portionsoftherecordingasan “alteration.” Tothe extentthestate
courtdidlikewise,thereisnounreasonableerror. InthisCircuit,
federalhabeascourtsfocusontheproprietyoftheultimatedecision
reached by the state court and do not evaluate the quality, or lack
thereof, ofits supporting written opinion. SeeMaldonado ,625F.3d

at 239: Morrow , 367 F.3d at 314.

19 He also complains that the state court findings “latch onto Dr. Leo’s
letter,” which he claims provided an uninformed opinion that the confession was
more likely to be true than false. (Doc. 61, p. 478.) The Court has already
addressed the “Dr. Leo” arguments in full.
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Barbee fails to demonstrate that the state court’s denial of
his Brady claim was unreasonable for the simple reason that he
provides no factual basis--let alone the “clear and convincing
evidence” required under the AEDPA--for the Court to conclude that
Brady material mightexist. See Schlangv.Heard ,691F.2d 796,799
(5thCir.1982)(holdingthatmereconclusorystatementsdonotraise
a constitutional issue in a habeas case).

Barbeecomplains,however,thathewasdeniedfundingtoadvance
this claim in federal habeas proceedings. (Doc. 61, p. 473.) The
Courtremains convincedthatitcorrectly denied hisrequesttofund
afishingexpeditionunder Brady .Despitebeinggiventheopportunity
tosupplementhisrequestforfundspriortoabeyance, Barbeefailed
to provide any meaningful specificity as to the precise information
he expected to develop through such assistance. (Doc. 22, p. 8-10.)
Barbee presented no new evidence in support of the claim during
abeyance, where it was dismissed. He filed no further funding
requestsinthisCourtpost-abeyanceandhasyettoprovideobjective,
factual support for his claim that Brady material may exist. Claim
19 is denied.

C. DNA testing (claim 3b)

In claim 3b, Barbee contends “it does not appear that all the
DNA samples that were taken [from the crime scenes] were tested,”
and that counsel was therefore ineffective for failing to complete

the DNA testing prior to trial. Barbee complains that this claim
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cannot be proven because he was denied funding for DNA testing,
presumably, in state court. He makesthe claiminorderto preserve
it for future litigation. (Doc. 61, p. 228-29.)
Respondentassertsthe claimisdefaultedbecauseitwasraised
inthe subsequent state applicationand dismissed as anabuse ofthe
writ. See McGowen, 675 F.3d at 499. Barbee responds that the
procedural default should be excused because state habeas counsel,
Don Vernay, rendered ineffective assistance in failing to present
the claim in the initial state application. While it is true that
theineffectivea ssistanceofinitialstatehabeascounselmayexcuse
a procedural bar on “substantial” claims of ineffective assistance
oftrial counsel, Barbee has notshownthatthis claimagainsttrial
counsel is substantial.
Aclaimissubstantial ifithas “some merit.” SeeTrevino
S. Ct. at 1921; Martinez , 132 S. Ct. at 1318. Barbee does not
identify any sample for testing. Moreover, the DNA analyst’s trial
testimony did not inculpate Barbee. Both victims’ sexual assault
kitstested negative forsemenand all samplestested by the analyst
were eitherinconclusive orexcluded both Barbee and Dodd as contri-
butors. (24RR29-33,51-53,60.) Yetthejuryfound Barbee guilty.
Barbee fails to explain how yet another DNA test that excludes him
as a contributor could exonerate him when all the others did not.

Claim 3b is procedurally barred or, alternatively, lacks merit.
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VII. COUNSEL’S ASSISTANCE AT THE GUILT PHASE (CLAIMS 4a-d)

A. Lack of medical testimony (claims 4a(i) and 4a(ii))

Barbee complainsthattrialcounseldidnoteffectivelypresent
a case for actual innocence through two kinds of expert testimony.
Hecontendstheclaimwasexhaustedintheoriginal statewritappli-
cation and that the state court’s ruling was unreasonable. (Doc.
61,p.234-35.) Respondentcontendsthisclaimisdefaultedbecause
it was raised in the subsequent state application and dismissed as
abusive. (Doc. 68, p. 95.)

The claim in Barbee’s initial state application asserts that
trial counsel abandoned Barbee by “confessing Mr. Barbee’s guiltto
thejuryduringclosingargumentwithouthisclient'sknowledge[or]
consent.” (SHR 22.) While the present claim is also a claim of
ineffectiveassistanceduringtheguiltphase, itisnotthesubstan-
tial equivalent because it rests on a distinct factual basis: the
failure torely on experts. See Whiteheadv. Johnson
387 (5th Cir. 1998)(in exhaustion context, claim is not the
“substantial equivalent” if it presents new legal theories or new
factual claims).

This claimwasraisedin Barbee’s subsequent state application
during abeyance. (Doc. 66-1, p. 92.) It was dismissed as abusive

under article 11.071, section 5, of the Texas Code of Criminal
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Procedure.( Barbee ,2013WL1920686,at* 1.)Itisthereforesubject

toproceduraldefaultinfederalcourt. SeeMcGowen,675F.3dat499.
Barbee responds that any failure to bring the claim “fully” in

theinitialstateproceedingsisexcusedunder Trevino. SeeTrevino

133S.Ct.1911. The exceptionto procedural barin Trevino doesnot

help Barbee because, as discussed below, he fails to show that the

sub-claims against trial counsel have some merit and are therefore

“substantial.” See Martinez |, 132 S. Ct. at 1318.

1. Cause of death (sub-claim 4(a)(i))

In this sub-claim, Barbee contends counsel were ineffective
forfailingtouse expertstorebutthe assistantmedicalexaminers’
testimony about the cause of death. (23 RR 136, Dr. Mark Krouse;
24RR 154, Dr. Lloyd White.) Barbee presents noevidence supporting
this claim. The record shows, moreover, that both trial counsel
personally interviewed the medical examiners months before trialin
preparing for this case. (23 RR 198; 24 RR 167.)
Barbeeclaimsthatheisunabletopresentevidenceofcounsel’s
alleged ineffectiveness because the Court denied his request for
expert assistance from a pathologist/coroner. The Court denied
Barbee’s request for an expert to evaluate the testimony of the
medicalexaminersbecauseBarbee failedtoshow areasonablenecessity
for the assistance requested. (Doc. 21, 23.) Barbee failed to
provide any meaningful specificityastotheinformation he expected

to develop through such an expert, even when given the opportunity
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to supplement his request for funds. (Doc. 22, p. 13-14.) Barbee
madenorequestforfun dspost-abeyance.BecauseBarbeesoughtexpert
assistance for a fishing expedition on what was then an unexhausted

claim, the Court remains convinced that the request was properly

denied. Sub-claim 4(a)(i) has no merit.

2. Neuropsychological evidence (sub-claim 4(a)(ii))

Inthis sub-claim, Barbee complains that trial counsel did not
present neuropsychological testimony at the guilt phase regarding
theeffectofhisheadinjuryorfrontal-lobeinjuriesandimpairment.
(Doc. 61, p. 233.) A similar complaint was made in claim 3 of the
original state application regarding trial counsel’s failure to
present such evidence at the punishment phase . (SHR 24, 200.) 1t
was supported by the affidavit of Dr. Martin (SHR 39.) and refuted
by the State with Dr. Price’s affidavit (SHR 182.)

Althoughthe claimbeforethis Courtrelatestothe guiltphase
oftrial, insupportofitBarbee arguesthatthe state-courtruling
onthe punishment-phase claim was an unreasonable determination of
thefacts. (Doc. 61, p. 234.) He argues specifically that: (1) the
statecourtrubber -stampedthe State’sproposed findings, (2)Barbee’s
unwillingness to accept responsibility, if true, does not justify
trial counsel’s strategic decision to forego head-injury evidence,
and(3)trialcounsel'sstrategy cannotbereasonable becauseneuro-
psychiatrictestingwas notdone, despite Maxwell’'srecommendation.

The Court does not find these assertions persuasive.
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First,theFifthCircuithasrejectedthecontentionthat habeas
findings adopted verbatim from those submitted by the State are not
entitled to deference. See Greenv. Thaler , 699 F.3d 404, 416 n.8
(5th Cir. 2012). Second, as trial counsel stated in his affidavit
and histestimony, the presentation ofhead injury orother“excuse”
evidence at the guilt phase presupposes that Barbee did something
toexcuse,anditwouldhavebeeninconsistentwithBarbee’sassertion
that he did not commit the offense. To the extent Barbee contends
otherwise,heappearstoarguethatcounselcouldhavepresentedhead
or brain injuries in support of a “diminished capacity” theory at

guiltduetoalackofimpulse control. ButTexasdoesnotrecognize

anyaffirmativedefensesotherthani nsanitybased onmentaldisease,
defect, or abnormality. See Ruffin v. State , 270 S.W.3d 586, 593
(Tex.Crim.App. 2008)(holdingthatd iminishedmental-statedefenses,

thatexonerate or mitigate an offense because ofaperson’s supposed
psychiatric compulsion or inability to engage in normal reflection
or moral judgment, do not exist in Texas).
Third, the record shows that trial counsel’s investigation of
Barbee’s head injuries was professionally reasonable even though
counsel did not hire a neuropsychologist. Barbee’s assertion that
trialcounselignoredMax well'sadvicedoesnot alterthisconclusion.
As trial counsel pointed out, Maxwell is not a doctor. (Doc. 66-8,
p. 25.) Trial counsel retained three mental-health professionals,

anyoneofwhomcouldhave recommendedan additionalneuropsychological
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assessment. They did not. See Couchv.Booker ,632F.3d 241, 246
(6th Cir. 2011)(“Trial counsel may rely on an expert’s opinion on

a matter within his expertise when counsel is formulating a trial

strategy.”). In fact, none of the experts found anything wrong with

Barbee due to head injuries. The conclusion of these experts was

confirmed by Dr. Price in post-conviction proceedings. (SHR 182.)
(Doc.66-8,p.62-63.) Dr.Martin’slonedeclarationtothecontrary

does not mean that the trial experts were all wrong or that trial

counsel were ineffective. See Hinton v. Alabama , 134 S. Ct. 1081,
1089 (2014) (per curiam) (“The selection of an expert witness is a

paradigmatic example of the type of ‘strategic choic[e] that, when

made ‘after thorough investigation of [the] law and facts,’ is

‘virtually unchallengeable.™). This sub-claim has no merit.

3. Conclusion as to claim 4a

The sub-claims in 4a are not “substantial” and are therefore
procedurally barred. Alternatively, they have no merit. Claim 4a
is denied.

B. Counsel’s closing argument (claim 4b)

Barbee contends that counsel provided ineffective assistance
when they conceded Barbee’s guilt during jury argument without his
permission.He characterizesthisasabandonmentbycounsel,subject
tothe Sixth Amendmentstandardin United Statesv. Cronic ,466U.S.
648,659(1984) (eliminating Strickland’s prejudice requirementwhen

counselentirelyfailstosubj ecttheprosecution’scasetomeaningful
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adversarial testing). Respondent does not dispute that the claim

is exhausted and subject to review under 8§ 2254(d). Respondent

contends, however, that Cronic does not apply and that the state

court's rejection of the claim under Strickland was not
unreasonable.

1. The state court’s legal conclusions (claim 4b)

Initially, Barbeefailsto showthatthe statecourt,inapplying
Strickland rather that Cronic to this issue, unreasonably applied
clearly established federal law. (SHR 216.) For Cronic  to apply,

the attorney’s failure to subject the state’s case to meaningful
adversarialtestingmustbecomplete. Wrightv.VanPatten ,552U.S.
120,124 n.1 (2008). Cronic  does not apply where counsel failed to

participate in only parts of trial, such as where counsel did not

present closing argument. E.g.,Bellv.Cone ,535U.S. 685, 696-97
(2002)(holdingthat Cronic doesnotapplyindeath-penaltycasewhere
counseldidnot presentmitigatingevidenceand waivedclosingstate-

ment); Haynesv.Cain ,298F.3d375,380-382(5thCir.2002)(holding
that Strickland, not Cronic appliesto claimwhere counsel conceded

in opening statementthat defendant kidnaped, raped, and robbed the

11 Barbee also asserts that the state-court findings are not entitled to
a presumption of correctness under § 2254(e)(1) because the state habeas judge
was different from the trial-court judge. His supporting authority predates the
AEDPA, however, and he fails to demonstrate or even argue that this rule is still
goodlaw. SeeValdezv.Cockrell ,274F.3d 941,949 (5th Cir. 2001) (stating that
the AEDPA "jettisoned all re ferences to a ‘full and fair hearing' from the
presumption of correctness accorded state court findings of fact").
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victim, butdid notkillher). Sothe state courtcorrectlyanalyzed
the claim under Strickland rather than Cronic .

2. The state court’s determination of facts (claim 4b)

The appropr iate inquiry under Strickland focuses on the
adversarialprocess,noton theaccused’srelationshipwithhislawyer
as such. Cronic ,466 U.S. at657 n.21. If counselis areasonably

effective advocate, he meets constitutional standards irrespective

of his client’s evaluation of his performance, and courts therefore

attach no weight to either the client’s expression of satisfaction

with counsel’s performance at the time of his trial or to his later

expressionofdissatisfaction. Seeid. (citing  Jonesv.Barnes ,463

U.S. 745 (1983); Morris v. Slappy , 461 U.S. 1 (1983)).
Where,ashere,counselhasconcededguiltofalesser-included

offense, Barbee simply bears the burden to prove that this decision

wasobjectivelyunreasonableunder Strickland . McNeillv.Polk ,476

F.3d 206,217 (4th Cir.2007). Judicialreview of defense counsel’s

summationis  highlydeferentialandd oubly-deferentialwhenconducted
“throughthelensoffederalhabeas.” Yarboroughv.Gentry ,540U.S.
1,6(2003). And, consistentwiththe Strickland  standard of giving

great weight to trial counsel’s judgment on strategy and approach,
“[t]actical decisions, made on an informed and reasoned basis, do
notfallbelow Strickland standardssimplybecausetheydonotsucceed

asplanned.” Jonesv. Butler ,837F.2d 691, 693-94 (5th Cir. 1988).
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Inthiscase,Barbee mischaracterizesthe complained-ofclosing
argument. Counsel did not concede Barbee’s guilt when he did not
dispute that Barbee killed Jayden. Counselreiterated that capital
murder requires two knowing or intentional murders, he reminded the
jury ofthose definitions, and then he arguedthat Lisa’s death did
notfit the definition because Barbee’s conduct was notintentional
or knowing—he simply held her down too long. (25 RR 10, 18.) This
argumentcapitalizedontestimonyelicitedfromthe medicalexaminer
duringcross-examinationthatthe more pregnantthevictim, theless
timeitwouldtaketodie,andthathe could notrule outthatBarbee
held Lisa down for only thirty seconds. (23 RR 189, 200.) This was
areasonable argument, under Texas law, that Barbee was not guilty
of capital murder. See Tex. Penal Code Ann. § 19.02(b) (defining
murderas causingthe death ofapersonintentionally orknowingly),
819.03(a)(7)(definingcapit almurderastwo murderscommittedduring
the same criminal transaction). (25 RR 8-18.) The record also
reflects, incidentally, that Ray explained his argument to Barbee
before he presented it to the jury. He did not ask Barbee’s
permission to make it (nor did he have to), and Barbee did not tell

him not to make it. (Doc. 66-8, p. 6.)

Barbeecontendsthestate -courtrulingwas factually unreasonable

becausetherecord showsthatBarbeewas steadfastin hisassertions

tocounselthathe wasinnocent. Therecord flatlyrefutes theimpli-

cation that Barbee has always maintained his innocence. In the
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recording of his police interview, Barbee first told the detective
that he had not seen Lisa in several months. (SX PT-2, title 1 at
00:17:00, etseq.) In his bathroom confession to Detective Carroll,
Barbeestatedthathekilled Lisaand Jaydenaftermakingaplanwith
Dodd to do so. (24 RR 103-04.) In his recorded conversation with
Trish, Barbee stated that he accidentally held Lisa down too long.
(24 RR 119; SX PT-1, title 2 at 00:27:25, et seq.) He later told
Theresathe samestory. Afterthat, Barbeerecanted his confession.
(66-8, p. 46.)

Inlightofthe above, the assertionthatBarbee was consistent
to counsel about his limited role in the offense is irrelevant:
counselnecessarily hadtodealwith allthe statementsandinforma-
tion known to the prosecution in formulating a reasonable trial
strategy. Andhehadtodo thiswithout Barbee’s testimony.Counsel’s
strategy in closing argument was within the realm of reasonable
professional assistance. It coincided with the powerful evidence
of Barbee’s recorded confession to Trish that he held Lisa down too
long. Itwas corroborated by the medical examiner’s concessionthat
Lisamayhave beenhelddownforonlythirty secondsbeforeshedied.
(23 RR 201; 25 RR 14-15.) Counsel refuted the unrecorded bathroom
confession (in which Barbee confessed to planning the murder) by
pointingoutDetective Carroll’'sdemeanorwhiletestifying, hislack
of a timely written report, his willingness to lie to get the

confession,andhisinabilitytofindthebodiesbasedonwhatBarbee
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told himinbathroom--all elicited by counsel on cross-examination.
(24RR135-45,152;25RR 15-16.) Ifthejurorsbelievedtherecorded
confessionto Trishovertheunrecordedconfessiontothedetective,
counsel provided a theory under which they could convict Barbee of
a lesser offense and avoid a death sentence. (2 CR 391, lesser-
included offense instruction.) The state court’s ruling upholding
these strategic choices was objectively reasonable.
Barbee’sassertionthathewasprejudicedisalsounpersuasive.
To show prejudice in state court, Barbee had to show a reasonable
probability, sufficienttoundermine confidenceintheoutcome, that
the innocence theory would have generated a different trial result.
SeeNealv.Cain ,141F.3d207,214-15 (5th Cir. 1998) (holding that
petitioner'scomplaints regardingcounsel’sfailuretoraisespecific
defensesdidnot satisfyprejudiceprongof Strickland  whereproposed
defenseswerewithoutmerit). Inthisproceeding,Barbeehastoshow
that the state court's ruling on this issue was objectively
unreasonable. Asdiscussedinclaiml,however, hisinnocencetheory-
-thatDoddframedBarbeeforthemurderssothathecouldfinancially
benefitfromBarbee’sincar cerationorexecution--m akeslittlesense.
Doddwas already living in Theresa’s house; Theresa and Barbee were
already divorced. Even assuming Dodd had a financial motive to get
Barbeeoutofway,itwouldhavemademoresensetokillBarbeerather
thanframehimforadouble murder. Itcertainlymade nosensethat,

afterframing Barbee, Dodd would come backand assisthimingetting
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rid of the bodies and fleeing law enforcement. It fails to account

for the fact that Barbee, not Dodd, had the motive to kill Lisa and
fails to account for the fact that Dodd could not have known Barbee
would confess to the police, to his wife, and to his ex-wife.

3. Conclusion (claim 4b)

Barbee does not show that the state-court rulings under
Strickland regarding (1) the lack of deficient performance during
closingargumentand(2)lackofprejudice,wereunreasonable.Claim
4b is denied.

C. Counsel’s use of phone records (claim 4c)

Barbee complains counsel was ineffective when he called his
investigatortotestify aboutrecords obtained fromthe City of Fort
Worthregarding cellphonecallsmadeby Detectives  Carroll,McCaskill,
andJamisonduringtheirinvestigationof themurder. (24 RR174-75.)
Barbee asserts that counsel failed to explain the significance of
these records or argue them to the jury, so the jury had no way of
ascertainingtheirevidentiaryvalue. Respondentcontendstheclaim
is barred under Coleman because it was raised for the firsttime in
Barbee’s subsequent state application and dismissed as abusive.
Barbeeassertsthatanydefaultisexcusedunder Trevino becausestate
habeas counsel was ineffective for failing to raise this claim in
the initial state habeas application.

The claim is defaulted because Barbee fails to show it is

“substantial’asrequiredtoexcuse proceduraldefaultunder Trevino.
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Counselusedthe cellphone recordsto discredit Detective Carroll's
testimony about what Barbee said during the bathroom confession.
Carroll testified that, during this trip to the bathroom, Barbee
admitted that he and Dodd planned the murder because Lisa was going
to ruin him. (24 RR 103-06.) Carroll further testified that Barbee
gave accurate information about the location of the bodies during
this confession. (24 RR 106-08.) Yet he admitted on cross-
examination that the police could not find the bodies that evening.
(24RR151-52.) Rayemphasizedhistestimonyinjuryargument, using
the cellphone records to postulate that the detectives were trying
to find the bodies but could not because Detective Carroll's entire
testimony about the bathroom confession was untrue:
Theproblemwiththatis[Carroll]saidheknewwherethose
bodies were[,] based on the statement that Stephen had
given himinthe bathroominthe Tyler Police Department,
and yet as many times as [Carroll] called Detective
Thornton, his boss, he didn’t tell him that. Because if
he had, they would have found those people.
(25RR12.) Barbeemakesassertions,butnoargument,thatcounsel’s
use of the cellphone records was below reasonable professional
standards. Infact, it appears that, after successfully moving to
suppress Barbee’s recorded confession, counsel made a reasonable,
multi-faceted effort to d iscredit Carroll's testimony of the
unrecorded confession. In addition to using the cellphone records,

counsel also attempted to discredit Carroll's testimony by

highlighting his demeanor while testifying, his lack of a timely
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written report, and his willingness to lie to get the confession.
(24 RR 135-45, 152; 25 RR 15-16.)

Barbee fails to assert prejudice from this alleged error, and
the Court can find none. Counsel simply gave the jury a reason not
tobelieveDetective Carroll’'sincriminati ngtestimony.Becausethis
claim has“nomerit,” Barbee fails to showthatitis “substantial.”
Claim 4c is denied b ecause it is procedurally barred and, in the
alternative, has no merit.

D. The medical examiners’ testimony (claim 4d)

Barbeeassertsthatcounselwasineffectiveforfailingtoobject
to the medical examiners’ testimony, which he contends was
speculative, based on conjecture, and very prejudicial. Barbee
concedes that this complaint was brought for the first time in
Barbee’ssubsequentstateapplicationand dismissedas  abusive.(Doc.
61, p. 246.) He contends that any default should be excused under
Trevino. The Court concludes, for the reasons stated below, that
the claim is not substantial as required by Trevino

The speculative testimony of which Barbee appears to complain
concerns the possible causes of the victims’ injuries. This issue
was not discussed in counsel’s original affidavit nor did Barbee
guestion counsel about it at the subsequent writ hearing. It goes
withoutsayingthat,intheabsence ofanyevidenceshowingwhytrial
counseldecidednotto object (or otherwise showingthe decisionwas

presumptivelyunr easonable),Barbeefailstoovercomethe presumption
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of reasonableness that is usually afforded counsel’s strategic
decisions. See Titlow ,134S. Ct. at 17.
Furthermore, a reviewing court is required to affirmatively
entertain the range of possible reasons trial counsel may have had
for not objecting. Pinholster ,131S. Ct.at1407. The Courtneed
notlookfar. Testimonyasto thevariouspossiblecaus esofinjuries
doesnotappeartobeerroneouswheretheindictmentallegesmultiple
manner and means for each victim. See Sanchezv. State , 376 S.W.3d
767, 774 (Tex. Crim. App. 2012) (holding that, because indictment
permitted a conviction under four alternative manner and means, the
State could obtain a conviction if any of the alternatives were
proven).Theindictmenthereallegestwo alternativemann erandmeans
for each victim’s death--by smothering Lisa with the weight of the
defendant’s body, smothering Jayden with his hand, and smothering
both victims with an object or means “unknown to the grand jury.”
(1 CR 2.) Thus, trial counsel could reasonably conclude that
testimony opining on the possible causes of the victims’ injuries,
one of which was “unknown,” was not objectionable, and counsel is
not ineffective for failing to lodge a meritless objection. See
Johnsonv. Cockrell , 306 F.3d 249, 255 (5th Cir. 2002) (holding that
counselis not deficient for failing to object to testimony that is
admissible). Barbee also fails to explain how the failure to lodge

suchanobjection prejudiced him. (Doc. 61, p.243.) Thiscomplaint
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isnotsubstantialand has nomerit. Claim4dis procedurally barred

or, alternatively, denied on the merits.

VIIl. COUNSEL'S REPRESENTATION AT PUNISHMENT (CLAIMS 5A-5F)

In claims 5a-5f, Barbee contends counsel provided ineffective
assistance at punishment. He argues that counsel presented a
“halfhearted mitigation case” due to a lack of investigation and
preparation. He also complains that counsel failed to have the

witnessesaddresstheissueoffuturedangerousness. Barbeeasserts

thattrialcoun sel'sexplanatoryaffidavit was“nonsensical’andthat

thestatecourtadoptedthis “nonsense”verbatim. (Doc.61,p.255.)

The Court will address each contention in turn.
A. Susan Evans’ testimony (claim 5a)
Barbee contendstrial counsel’s presentation oftestimony from
a former Texas prison warden was ineffective. Respondent asserts
that the claim is defaulted because it was raised in the subsequent

writapplicationanddismissedasabusive. Barbeeresponds, without

elaborating, that any default is excused under Trevino.

to demonstrate, however, that this claimis “substantial” such that

the procedural bar exception in Trevino could apply.
Evans’stestimony occupiesoverninetypagesofthetrialrecord

and was presented to support counsel’s argument that Barbee could

successfully serve alife sentence. (27 RR 10-11.) Evansexplained

thequalificationsandtrainingofprisonemployees, theirdefensive
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tactics and training, “use of force” policies, and ongoing testing.
Shestatedthatprisonemployeesare professionalstrainedtohandle

any type of offender and any type of situation. (26 RR 3-32.) She
describedtheprisonclassif icationsystemandexplained thatBarbee,
if given a life sentence, would never be classified in the least-

restrictive category (G1) and would have to serve 10 years before

he could be eligible for G2. (26 RR 33-43.) She described the
restrictions and privileges related to various levels of security.

(26RR45-70.) Shetestifiedthattheinmatesservinglifesentences

are not always the worst inmates because they are in a controlled

environment with less stressors, and she testified that people in

prison mellowwith age. (26 RR 72.) She also testified that prison
ruleschangesovertime and oftenbecome morerestrictive, notless,
andthattheprisondoesitsbesttorecognizeandaddressdeveloping

patterns among offenders. (26 RR 92-93.)

Barbee picks and chooses unidentified fragments of Evans’s
testimonyon directandcrossexaminationand presentstheminalist,
out of context. He then concludes: “the presentation of these
damaging factsto the jury can be explained only by alack of inves-
tigationandpreparation. Itdefiesrationalcomprehensiontoimagine
how any of Ms. Evans’s testimony could have possibly been construed
as helpful to the defense.” (Doc. 61, p. 273.)

The presentation of witnesses is generally a matter of trial

strategy. Woodfoxv.Cain  ,609F.3d774,808(5thCir.2010).Barbee
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failsto acknowledgetheoverallstrategyforthistestimony--toshow
that Barbee could serve alife sentence and what that life sentence
wouldbelike.BecauseBarbeefailstoacknowledgecounsel’soverall

strategy,hemakesnoargumentforwhythatstrategywasunreasonable.

He also makes no argument to show prejudice under Strickland

Claimb5aisprocedurallydefaulted because Barbeefailstoshow
that this claim is “substantial.” Alternatively, the claim has no
merit. Claim 5a is denied.
B. Counsel’s sentencing investigation (claims 5b, 5c
Claims 5b and 5c assert that, during the sentencing phase of

trial, counsel violated Wiggins by failing to present certain

mitigating evidenceaswellasevidence negatingfuturedangerousness.

Wigginsv. Smith ,539U.S.510(2003)(reiterating Strickland’s

that counsel has duty to make a reasonable investigation or a
reasonabledecisionthatmakesparticularinvestigationsunnecessary).
Because Barbee incorporates the analysis of claim 5c¢into claim 5b,
the Court addresses them together. (Doc. 61, p. 287-88.)

Barbee appears to acknowledge that some portion of the claim
may be subjectto procedural defaultbecause itwas dismissedinthe
subsequent state proceedings, but he asserts that Trevino
any default. (Doc. 61, p. 288.) Respondent appears to acknowledge
that some portion of the claim was adjudicated on the merits in the
firststate proceeding, buttothe extentthe claimdiffersin“type

or scope” fromwhatwas raised in the first proceedings, Respondent
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asserts that any surplus claim is defaulted and Trevino does not

excuse the default because the claim is not substantial. (Doc. 68,
p. 109, 119.) The parties do not specify exactly which portion of
the claim may be barred and which portion not.

The parties also disagree about what evidence the Court may

consider. Respondent argues under Pinholster that the Court may
consideronlythe evidencepresentedwith Barbee’sfirstapplication,
when the claim was adjudicated on the merits. See Pinholster , 131

S.Ct.at1398; (Doc. 68, p. 119.) But Barbee arguesthatthe Court
can also consider the evidence from the subsequent writ proceeding
becauseitis“intherecord”’andthesubsequentproceedingaddressed
counsel’s alleged ineffectiveness due to a conflict of interest.
To the extent the subsequent proceeding did not actually apply
evidence to the Wiggins issue, Barbee seeks an evidentiary hearing
in this Court. (Doc. 77, p. 38-39.)

Itis clear that the Wiggins claimthat was adjudicated in the
firststatehabeas proceedingwasbothlegallyandfactually
inthe subsequent proceedings and dismissed as abusive. Itisalso
clearthatmuchofthe evidence adducedinthe subsequentproceeding

vis-a-vistheconflict-of-interestclaim(claim2)wouldberelevant

enlarged

toanevaluationofcounsel’'srepresentationunder Wiggins .Butunder

Pinholster , only the evidence that was before the state court that
adjudicatedthe Wiggins claimonthemeritsmaybeconsideredbythis

Courtunder 8§ 2254(d). The evidence andthe claims developedinthe
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initial and subsequent state proceedings overlap, however, making
it impractical if not impossible to parse the claims and the facts
between them. Indeed, neither party attempts to identify and
delineate the boundaries of the adjudicated claims and evidence.
For these reasons, and in the interest of addr essing trial
counsel’'s representation thoroughly and conclusively, the Court

believesthatclaims5band5ccanbemoreeasilyresolvedbylooking

pastany procedural default. See Busbyv. Dretke ,359F.3d 708, 720
(5thCir.2004) (notingthathabeas courtmaylookpast anyprocedural
default if the claim may be resolv ed more easily on the merits).

For purposes of the following discussion, therefore, the Court will

(1) assumethe claimsare notbarred, and (2) use the entire record,
includingthesubsequent -writevidence,inanalyzingthestate court’s
rejectionofthe Wiggins claim.TheCourtwill alsoreviewthisclaim

de novo because if Barbee is correct that any procedural defaultis

excused by initial state habeas counsel’s ineffectiveness, then a
plenaryreviewwouldbeappropriate. SeegenerallyWoodfox ,609F.3d
at 794, Mercadel , 179 F.3d at 275.

1. The evidence at trial (claims 5b, 5c)

The Statepresentedthreewitnessesatpunishment: Barbee’sex-
wife Theresa, Barbee’s former co-worker, and the coach of Jayden’s
soccer team. Theresa testified about her marriage to Barbee, four
instances of domestic violence, and a road-rage incident on their

first anniversary when Barbee followed another car to a dead end
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streetand punchedthedriverthroughthewindow. She describedthe

argument that ended their marriage on the Fourth of July in 2003 in

which he threatened to put her through the wood chipper and she hit

him. She testified about their tree-trimming and concrete-cutting

businesses, how the businesses were in debt, and how she had Barbee

sign them over to her after his arrest. (25 RR 28-51.) After their

divorce,shebegandatingDodd,whoworkedforBarbee,andDoddmoved

intoherhouse. ShestatedthatDoddwasarrestedinconnectionwith

this case and faces twenty years’ imprisonment. (25 RR 51-55.)
Sheexplained Doddand Barbee’scomingsandgoingsonthe night

of Lisa’s disappearance. On the following Sunday morning, she saw

Barbee at the office and told him the police had been at the house

asking about him, his Corvette, and a girl that he used to date who

was missing. Barbee cried and said his life was over. He told her

to get the businesses out of his name, that he loved her, and had

hurt her enough. She asked him to turn himself in and not make her

call the police. (25 RR 90-94.) She talked to Barbee Monday night

after he had confessed to the police, and he said he did not mean

to kill Lisa and Jayden. When she asked about Dodd’s involvement,

he said Dodd’s mistake was picking him up. A day or two later, she

visited him in jail with his family, and he told her she had it all

wrong, thathedid notdoit. (25RR 94-98.) She visited himinjalil

every week for about seven months. On the last visit, he held up

apiece of paper saying they could get back together and try to have
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a baby. He also asked her to say that Dodd had “slipped” and was
guilty of the murders. She quit visiting him after that. (25 RR
98-103.)

On cross-examination, Theresa conceded that she shared blame
forthe marital fights. (25 RR 86-87.) She confirmedthatBarbee’s
sisterand brother diedtragically and that Barbee was close tothem
both. (25RR56-58.) Shetestifiedaboutthestateofherbusinesses
and how she had a lawyer prepare documents for Barbee to sign over
hissharewithoutcompensation. (25RR59-62.) Theresaacknowledged
thatherhouseisthe largestintheir subdivisionandthatBarbee’s
mother had put up the collateral on a loan to build a pool. (25 RR
63-64.)

Theresa conceded that she had told the grand jury that she did
not take seriously Barbee’s threat to put her through the wood
chipper. Sheadmittedthatshehadtoldthegrandjurytheyhadthree
fights during their marriage, not four. (25 RR 66-67.) Theresa
acknowledged that Dodd had been on parole, and he did not deny
involvementbutadmittedhepickedupBarbee.(25RR71-72.) Counsel
alsoelicitedtestimonyfromTheresaaboutthecrime-weekstressors,
specifically: Barbee’s horrible, worsening headaches; fighting
between her and Barbee; fighting between Trish and Barbee; Barbee’s
dad’s being diagnosed with cancer; and problems with the business
when some of the crew quit and Dodd had to be taken off of concrete

work to trim trees. Theresa described the accident several weeks
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earlier where a 400-500 pound pipe hit Barbee on the head, and he
wasknockedunconsciousandadmittedtothehospital. 25RR74-77.)

Theresaalso  describedaconversationshehad withBarbeeonthenight
of the murders about the pressure he was under. (25 RR 84-85.)

Under cross-examination, Theresa relayed a suicide attempt by
Barbeein20020r2003,whenshefoundhim*“halfwayinthewaterface
down” in the pool. He was blue and cold and ended up spending the
nightinthe hospital. (25RR 77-81.) Theresadescribedtheirwork,
while theywere married, with the children at Azle Bible Way Church,
whereCalvinandNancy Cearleywerepastors. Theyputonpuppetshows
and raised money for the kids. She said Barbee wanted to doitand
was good with the kids. The program grew under them and she said
“it was a wonderful thing.” (25 RR 105-07.)

The State’s second witness during the punishment phase was a
womanwhoworkedwithBarbeeatUnitedP arcelServicein20000r2001.
She testified that Barbee called her often and claimed that he was
not married. He once trimmed her trees for free without her
knowledge, and when she later told him she was not interested in a
relationship, Barbee responded with a "big outburst" and yelled and
cursed at her. (25 RR 108-19.)

The State presentedthetestimonyofJayden’ssoccercoach,who
testified that Lisa’s bagel shop sponsored their soccer tournament
everyyear. He alsoidentified Jaydenin a photograph of the soccer

team. (26 RR 106-09.)
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The first witness for the defense was Pastor Nancy Cearley.
She had known the Barbee family since 1989. She performed Barbee
and Theresa’s wedding, and they became leaders of the children’s
church for about three years. She never had any complaints from
parentsaboutBarbee,andBarbee builtupthe children’schurchfrom
about 10-15 children to about 75-80 children. Under cross-
examination, Cearley said she sat through the trial and did not
believethatBarbeekilledthevictimsinthiscase. (25RR121-32.)

Barbee’smothertestifiednext. She describedt  hetragicdeaths
of her two older children, who died when Barbee was 14 and 16, one
from a virus and other from a car accident. She described her work
as a teacher’s aid for 24 years and her husband’s work at Bell
Helicopterfor 31 years. She said Barbee did notgraduate from high
school because he shut down after his brother died, but he earned
a GED. Through her testimony, counsel admitted school photographs
of Barbee. She described a time when Barbee wanted to earn money
by mowing lawns, but he came home with nothing because he mowed a
little old lady’s yard for free. She said Barbee did not know what
to do with himself after his brother died, but he decided he wanted
to be apoliceman. He wentto community college, gotadiploma, and
workedasavolunteerreserveofficeratBlueMoundPoliceDepartment.
Toearnmoney,hestartedhisowntree-trimmingbusinessatftercutting
down atree in his mother’s yard that had been struck by lightning.

He later hired Theresa to help out because he felt sorry for her.
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Barbee’s mother testified that Theresa paid the bills while Barbee
did all the work. Barbee’s mother said that she and her husband,
who is undergoing chemotherapy, visit Barbee in jail every week.
She testified that they would support Barbee as best they can. She
told the victim’s family she knew their pain, that her daughter was
pregnantwhen she died, and that she wanted themto be forgiving and
“not bitter” because she had “been there.” (25 RR 133-150.)
Barbee’s aunt testified that Barbee visited her in South
Carolina. Right before he got his GED, Barbee stayed with her for
three orfourmonthswhile hewaslookingforajob. ShelovesBarbee
dearly and will support him. (25 RR 151-155.)
Barbee’sniece,thedaughterofBarbee’'sdeceasedoldersister,
testified that she was an infant when her mother died and two years
old when her uncle died. She and Barbee are more like brother and
sister, and she loves him with all her heart. (25 RR 155-57.)
Another witness testified that she met Barbee at church when
shewasthirteen. Barbee would come to her house and work on trucks
with her stepfather. Her little sister adored Barbee and looked
forward to going to church because of him. She said that she was
there to support Barbee and visits himinthejail. (25RR 160-67.)
An ex-girlfriend testified that she met Barbee atan amusement
park, and thatthey became romantically involved after his divorce.
Shetestifiedthattheycontemplated gettingmarried butBarbeewanted

achild and she did not. She visits Barbee almost every weekend in
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jail, and they are still close friends. She also said that Barbee
was not the type of man who could murder two people, and she did not
believe he did it. (25 RR 168-175.)

Susan Evans testified about the prison conditions under which
Barbee would live if given a life sentence. (26 RR 2-96.) Her
testimony is summarized in claim 5a.

The ex-girlfriend of Barbee’s former roommate testified that
she got to know Barbee through her boyfriend and during Barbee’s
visits to his ex-girlfriend’s family in Austin. She testified that
she was there to support him. (26 RR 97-99.)

A confinement officer for the Tarrant County Sheriff testified
that he dated Barbee’s sister in high school and played pee-wee
baseballwithBarbee’sbrother. HeandhisparentshaveknownBarbee
and his family his whole life. He testified that they are people
of strong faith, and this case has tested their faith. (26 RR 99-

102.)

The final witness for the defense was the court bailiff. He
testified that he was primarily responsible for transporting Barbee
to court. He said that over the course of trial, including jury
selection,Barbeehadnot beenaproblemandhad notmadeanythreats.
(26 RR 102-05.)

2. Jury arguments (claims 5b, 5¢)

The State’sargumentfocusedonthecircumstancesoftheoffense,

Barbee’s cruelty to his coworker at UPS, and his violence and
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manipulative behavior with Theresa. (27 RR 2-5.) The State argued
that all Barbee had to do was tell his wife about the pregnancy and
that his failure to do so was a failure in his character. The
prosecutor reasoned that Barbee will do whatever he needs to do to
protect what he holds dear, even in prison. He replayed a portion
ofBarbee’srecord edconfession,pointingoutthatBarbeeis“yukking
itup”withthe police rightup untilhe knew he was caught, and only
thengoesinto“I’'msorry”’mode. Theprosecutoremphasizedthefacts
of the offense in detail. (27 RR 16-24.)

Tim Moore told the jury that a punishment based on revenge has
no place in the law. He pointed out that the State had a year to
“look high and low” for prior violent acts by Barbee and that all
theybroughtwerefour occurrencesfrom ajiltedex-wife,oneofwhich
was anaccident. He guaranteed that Barbee had “no criminal history
whatsoever,” because the State would have brought it if he did.

Moore arguedthatifthe State asksjurorsto execute somebody,
the jury ought to know that person. He said that three hours did
not define Barbee’s life and that there were 36 years before that
when he was not a violent person. He summarized the testimony that
Barbee came fromagood family with hardworking parents andthatthe
death of his siblings shut him down, but he overcame it, gota GED,
when to college, and started a successful business. He argued that
the witnesses who knew Barbee as a Sunday school teacher and had

dinners with him knew his true character. While Moore acknowledged
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thatsome ofthese witnesses questionedthejury’sverdict, he asked
the jury not to hold it against Barbee. Counsel urged the jury to

use that testimony to see the real Barbee, because those people
believedhiminnocenteventhoughsomeofthemsatthroughthetrial.
Finally, MooreremindedthejurythatBarbee had good behaviorwhile
incarcerated and can be controlled by the prison so that he would
not present a future danger. Counsel emphasized that Barbee would
be almost 80 years old before he is eligible for parole. (27 RR 6-

11.)

BillRay discussed the connection between mitigation and moral
blameworthiness. HepointedoutthatBarbee’smoralblameworthiness
wasreducedbythefactthathetookthepolicetothevictims’bodies
sothattheycouldhave adecentburial. Heremindedthejurorsthat
a unanimous vote was needed for a death sentence, and that they did
not have to answer the special issues at all if they were not sure
in their hearts. He argued that the two State’s witnesses were
insufficienttomeetthe State’sburdenofproofbeyondareasonable
doubt and reminded them of Susan Evans’s testimony that people who
have killed often make the best prisoners because the triggering
circumstances do not repeat themselves in prison. (27 RR 12-16.)

3. Applicable law (claims 5b, 5c)

Strickland does not require counsel to present mitigating
evidenceineverycase. Wiggins ,539U.S.at533. Rather,the Court

is concerned with whether the result of a particular proceeding is
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unreliable because of a breakdown in the adversarial process that
our system counts on to produce just results. See Strickland , 466
U.S.at689,696. TheConstitutionimposes“onegeneralrequirement:
thatcounselmakeobjectivelyreasonablechoices.” Bobbyv.VanHook |,
558U.S.4,9(2009).Counselare“stronglypresumedtohaverendered
adequateassistanceand madeallsignificant decisionsintheexercise
ofreasonable professionaljudgment.” Pinholster ,131S.Ct.at1403
(quoting  Strickland  ,466U.S.at690)). Thisstandardnotonlygives
trialcounselthe benefitofthedoubt, butaffirmatively entertains
the range of possible reasons counsel may have had for proceeding
as they did. Id . at 1407.

Regarding counsel’s duty to investigate, strategic decisions
made by counsel following a thorough investigation are “virtually
unchallengeable.” Strickland  ,466U.S.at690.“[S]trategicchoices
madeafteralessthancompleteinvestigationarer easonablepre cisely

to the extent that reasonable professional judgments support the

limitations on investigation. Id. at691.
Barbeemustalsodemonstratethatt hereisareasonableprobabi-
lity that he was prejudiced. See Strickland , 466 U.S. at 694. A

“reasonable probability” of prejudice requires a substantial, not

justaconceivable, likelihood of a different outcome. Pinholster
131 S. Ct. at 1403. For claims that challenge counsel’s sentencing
investigation,thereviewingcourtreweighstheevidenceinaggrava-

tionagainstthetotalityofavailablemitigatingevi denceanddeter-
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mineswhetherthereisaprobability, sufficienttoundermine confi-
dence in the o utcome, that the jury would have assessed a life
sentence. See Wiggins , 539 U.S. at 534.

Complaintsbasedupon uncalledwitnessesarenotfavoredbecause
suchdecisionsarestrategic,andspeculationastowhatthewitnesses
wouldhavesaidincourt istoouncertain. SeeAlexanderv.McCotter
775 F.2d 595, 602 (5th Cir. 1985). A petitioner who raises such a
complaintmustdemonstratethatthe withesswasavailabletotestify
andwould havetestified, and thatthe proposedtestimonywould have
been favorable to the defense. Seeid.

Underthe AEDPA standard of review, “[t]he pivotal questionis
whetherthestate court'sapplicationofthe Strickland  standardwas
unreasonable,” notwhetherdefense counsel’s performance fellbelow
Strickland  ’sstandard. Richter ,562U.S.at101.Thereviewis“doubly
deferential”and givesboththe state courtandthe defense attorney
the benefit of the doubt. Titlow ,134 S. Ct. at 13. A plenary or
de novo review is appropriate, however, when a procedural default
is excused by a showing of cause and prejudice. E.g., Woodfox , 609
F.3d at 794; Mercadel , 179 F.3d at 275.

5. Discussion (claims 5b, 5¢)

The Court understands claims 5b and 5c to allege that counsel
were ineffective for failing to:
(1) ask the witnesses who testified “their assessment of

the likelihood of [Barbee’s] committing future violent
acts” (doc. 61, p. 274-75);
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(2) present all the mitigating information found in (a)

the declarations of Barbee’s mother, Sallie Boyd, Mandy
Carpenter,TinaChurch, CalvinandNancy Cearley,Barbee’s
brother-in-law, Barbee’s niece, the friend of Barbee’s

mother, Tim Davis, Theresa’s father, Barbee’s aunt, the
girlfriendofBarbee’sformerroomm ate,andBarbee’scousin
and (b) the writ hearing testimony of Amanda Maxwell, Tim

Davis, CalvinandNancy Cearley, Barbee’sbrother-in-law,

Barbee’s niece, and the friend of Barbee’s mother (doc.

61, p. 275-87); and

(3) present all the information negating Barbee’s future

dangerousness found in (a) the declarations of Bobby and

Sallie Boyd, Barbee’s brother-in-law, Barbee’s niece,

Calvin and Nancy Cearley, the friend of Barbee’s mother,

TimDavis, Theresa’'sfather, Barbee’saunt,thegirlfriend

of Barbee’sformerroommate, and Barbee’s cousin, (b) the

letter from Dr. Kelly Goodness to trial counsel, and (c)

the writ hearing testimony of Maxwell, Tim Davis, Calvin

andNancyCearley,Barbee’sbr other-in-law,Bar bee’sniece,

and the friend of Barbee’s mother.
(Doc. 61, p. 288-302.)

TheCourtcategorizestheallegedly overlookedinformationinto
the following categories: (1) good character evidence; (2) Barbee’s
reaction,includingacademicstruggles,tothelossofhissiblings;

(3) his head injuries and their effects, including headaches and
hydrocodone abuse; (4) his suicidal ideation; (5) opinion testimony
that he would not be a future danger; and (6) evidence discrediting
Theresa. Thelastcategoryincluded evidencethatshe: was mouthy,
aggressive, and controlling; had ruined Barbee and changed him for
the worst; once lied to police about Barbee’s hitting her; was open

abouthersexualexploitswithDodd;once saidshe  wishedBarbee

dieandleavetheoffice;stolefromthe business;andfailedtogive
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Barbee’snieceenoughhourstokeepheremploymentaftersheinformed
Barbee of Theresa’s business practices.

a. Witnesses’ availability. The Court notes that Sallie Boyd
states in her declaration that she was asked to testify at trial,
butshedeclined. (Doc.66-3,p.99.) Herhusband, BobbyBoyd, does
not state in his declaration that he was available and would have
testified at trial. (Doc. 66-3, p. 97.) Thus, Barbee cannot show
that counsel was ineffective for failing to present either of these
witnesses. See Alexander , 775 F.2d at 602.

b. Lack of future dangerousness. Barbee repeats his argument
thatcounselshouldhavepresentedevidenceofBarbee’slackoffuture
dangerousness. As previously discussed, Barbee’s contention that
counselshouldhaveaskedthe punishmentwitnessestheiropinionabout
Barbee’spropensityforfuturedangerousnessoverlooksthefactthat
such a witness could have been impeached with good-faith questions
about their knowledge of extraneous bad acts. See, e.g., Wilson
71 S.W.3d 346. Counsel stated in their affidavit and in their
testimony that this might have opened the door to cross-examination
about the road-rage incident, Barbee’s setting fire to hamsters,
vandalism, killing an animal while on a date, or bribing Daniel
Painter. Counselemphasizedthatotherpeopleknewabouttheseacts,

and it was possible the State knew about them as well. 12 (SHR71.);

12 | ater in claim 7, Barbee contends that counsel’s strategy was illogical
because “The state’s meager case for future dangerousness did not rely on cross-
examiningthe defense witnesses.” (Doc.61,p.315.) Thisargumentputsthe cart
before the horse: had Barbee’s trial counsel opened the door for inquiry into
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(Doc. 66-8, p. 27-28, 57.) Counsel was, in fact, able to argue to

the jury that Barbee had no criminal history and was not a juvenile
delinquentbecausethe jurydidnotlearnabouthisacts ofvandalism,
theft, and animal cruelty which came to light at the writ hearing.

Barbee also contends that counsel should have presented the
testimony of Dr. Goodness to show his lack of future dangerousness.
(Doc.61,p.296.) BarbeefailstoshowthatDr. Goodnesswould have
testifiedtothisopinion,however. Toclarify,Dr.Goodnessprepared
two reports for counsel, one was a “Dangerousness Risk Assessment”
and the other was a letter evaluating possible mitigating facts and
theories. (Doc. 66-8, p. 38; Doc. 66-3, p. 62.) Barbee does not
present Dr. Goodness’s risk assessment to support this claim.
Although he states that she conducted a risk assessment, she cites
the mitigation letter and selected facts within it, and then states
that she “did not think Mr. Barbee would be a future danger,”
suggesting that this was her opinion. (Doc. 61, p. 296.)

The mitigation letter does not contain an opinion from Dr.
GoodnessastoBarbee’sriskoffuturedangerousness. Themitigation
letter states that she found no significant symptoms suggestive of
a head injury, no developmental delay, no reading disability, no
exposure to alcohol in the womb, no bipolar mood disorder, and no

significant hydrocodone abuse. She found a diagnosis for Lyme’s

Barbee’s character by cross-examination, the State’s case might well have relied
more upon cross-examination.
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Diseaseinhismedicalrecords, whichcanmimicbipolardisorderand
trigger a severe aggressive episode butis treatable. Dr. Goodness
concluded that this was a mitigating factor that also increased his
dangerousness. (Doc.66-3,p.63.) RaytestifiedthatDr.Goodness’s
testimony was not helpful to the defense because it played into the
State’s theory of the murder. (Doc. 66-8, p. 39, 47.) Ray also
testifiedthatDr.Goodnesssaidthat adefendantin hislatethirties
would present a low statistical risk of committing future violent
acts. (Doc. 66-8, p. 30.) But Ray did not testify about Dr.
Goodness’s opinion as to Barbee’s risk. Hence, the record does not
show that Dr. Goodness believed Barbee presented a low risk of a
future dangerousness.

Assumingshedidhave suchanopinion, Dr. Goodness’stestimony
would have subjected her to potentially damaging cross-examination
about Barbee’s bad acts, as discussed above. In addition, it would
have allowed the State to evaluate Barbee with its own expert, Dr.
Price, which counsel did not want to allow. (SHR 72, 207.) (Doc.
66-8,p.44.) SeegenerallyDavisv. State ,313S.W.3d317,352(Tex.
Crim.App.2010)(citing Lagronev. State, 942S.W.2d602(Tex.Crim.
App. 1997)). Thiswould have provided an opportunity for the State
toobtainadamagingdiagnosisorlearnharmfulthingsaboutBarbee’s
past. See E.g., Yowell v. Thaler , No. 10-70026, 2011 WL 4056707,
*1-2 n.1 (5th Cir. Sept. 12, 2011) (noting defense attorney’s

statementthat,"Basedonmyexperienceinthepast,there’'sprobably
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noway on God's green earth thatwe're going to do anything to allow
the State to examine our client with one of their own experts").
Barbee does not show that counsel’s decision to avoid an evaluation
by the State’s expert was outside the wide range of reasonable
professional assistance.

c. “Matters of degrees.” Some of the information that Barbee
claims trial counsel should have presented is more of the same
information the jury received at trial. The jury knew Theresa was
dating Dodd, thatthey were living in Barbee’s former marital home,
that Dodd was arrested in connection with this case, that Dodd had
beenonparole,andthatDodddidnotdenyassistingBarbeeinmoving
the bodies. Theresa acknowledged her share of the blame for their
maritalfights. ShetestifiedthatBarbeetragicallylosthisbrother
and sister withwhom he been close, thatshe had Barbee transfer his
interest in the businesses to her, that she owed Barbee’s mother
money, and that Barbee tried to commit suicide, and that he was hit
on the head with a pipe and hospitalized weeks before the murders.
Counsel elicited information about the crime-week stressors that
Barbee faced, including headaches, hisdad’s cancer, arguments with
Theresa and with Trish, and problems with the business. Theresa
describedtheir participationin the youth ministry as “wonderful,”
andshesaidBarbeewasgoodwiththekids. AlthoughBarbeeminimizes
thistestimonybecauseitwaselicitedfromastate’switnessrather

than a defense witness (doc. 61, p. 283, n.137), the Court is not
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persuaded. Mitigatinginformationcanactuallyhavemoreimpactwhen
elicited on cross-examination from a reticent state’s witness.
Inaddition,Nancy Cearleyp rovidedinformationaboutthefamily
and their churchinvolvement. Barbee’s mother described the deaths
of her older children, their affect on Barbee, and his failure to
graduate from high school. She described how Barbee picked himself
up, got a GED, went to college, and started his own business. She
discussed his job at the Blue Mound Police Department and her
husband’s chemotherapy. Other withesses expressed their love and
support for Barbee and his family.
Because the jury heard this information, Barbee’s complaint
regarding good character evidence, his stable family, the loss of
his siblings, head injuries, suicidal ideation, and the negative
characterevidenceabout Theresa,comesdowntoamatterofdegrees.
Courtsmustbe“particularlywaryofargumentsthatessentiallycome

down to a matter of degrees. Did counsel investigate enough? Did

counselpresentenoughmitigatingevidence? Thosequestionsareeven
lesssusceptibleto judicialsecond-gue ssing." Skinnerv.Quarterman
576F.3d214,220(5thCir.2009)(quoting Dowthitt ,230F.3dat743).
d. Mildly mitigating evidence. Agooddeal oftheinformation
thatBarbeeclaimscounseloverlookedis onlymildly mitigating,such

astheopinionsofhisfriendsandfamilythatheisofgoodcharacter
and from a stable family, his academic struggles, the loss of his

siblingsthroughillnessandacaraccident, headinjuries (towhich
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no trial expert attributed any brain damage), voluntary short-term
hydrocodone abuse, and evidence discrediting Theresa. Experienced
counsel could have reasonably decided that the jury would be
unimpressed with an attempt to humanize Barbee on account of these
circumstances. Cf. Wiggins , 539 U.S. 535 (reciting “powerful”
overlooked mitigation evidence of severe privation and abuse while
in care of an alcoholic, absentee mother; physical torment; sexual
molestation and repeated rape while in foster care; periods of
homelessness; and diminished mental capacities).

e. Potentially harmfulevidence. Someoftheinformationthat
Barbee contends counsel overlooked is double-edged or harmful. The

Fifth Circuithaslongdeniedclaimsofineffective assistancebased

oncounsel’'stacticaldecisionnot topresent“double-edged’evidence
suchasdrugabuse. See St. Aubinv. Quarterman ,470F.3d1096,1103
(5th Cir. 2006); Hopkins v. Cockrell , 325 F.3d 579, 586 (5th Cir.

2003). Thus, counsel could have reasonably decided that linking
Barbee’soffensetovolitionalabuse ofhiswife’s painkillerswould
have been unwise. Counsel could have also reasonably decided (and
apparently did decide) that presenting evidence to excuse Barbee’s
behavioratpunishment, whenBarbee refusedtotakeanyresponsibility
for the crime, would diminish their credibility before the jury.

The supporting declarations also contain harmful information
thatthepotentialwitnessescould haveprovidedoncross-examination,

specifically, evidence that reinforced the picture of Barbee as a
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man who did not commit himself in his relationships with women and
supported the State’s theory of motive. The girlfriend of Barbee’s
former roommate, for example, stated that Lisa would always show up
at Barbee’s apartment and obviously wanted more of a relationship
than Barbee did. (Doc. 66-3, p. 140.) Barbee’s niece stated that

she believed Lisa expected to grow closer with Barbee, and that a
visit from Lisa prompted Barbee to make an agreement with Theresa
that his “girlfriends” would not come to the office. (Doc. 66-3,

p. 106.) Barbee’s mother stated that Barbee previously had a child
with a coworker at the Blue Mound Police Department but he gave up
his parental rights. (Doc. 66-3, p. 72.) Barbee’s cousin stated

that Barbee told her he had no problem with Theresa’s dating Dodd
becauseitkept Theresa“off hisass.” (Doc. 61, p. 142.) Tim Davis
stated that Barbee could have any girl he wanted and could really
“talk the talk.” (Doc. 66-3, p. 128.)

f. Counsel’s affidavit. Barbee contends that the state-court
rulingwasbasedonanunreasonabledeterminationofthefactsbecause
it relied on counsels’ joint affidavit, which was deficient for
several reasons.

Barbee first asserts that it demonstrates their disloyalty to
Barbee by revealing client communications in order to defend
themselvesagainstBarbee’sineffective-assistanceallegations. (Doc.

61, p. 303.) He provides no authority for this contention. To the

contrary, defendantswhoclaimtheir attorneyswereineffectivewaive
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theprivilegeastoallcommunicationsnecessarytodefendtheclaim.

See United Statesv. Ballard , 779F.2d 287,292 n.8 (5th Cir. 1986);

Laughnerv.UnitedStates ,373F.2d326,327(5thCir.1967).Counsel

here did nothing more than defend the claim against them.
Barbeecontendscounsels’assertionthat Barbeeprovidedmultiple

versions of the murder, which made a consistent theory of defense

difficult,wasa“seriousmisrepresentation”because(1)Barbeegave

different versions of the murder well before counsel were appointed

inthecaseand(2) counselstateintheir jointaffidavitthatBarbee

“was steadfast in his assertion that he was innocent.” (Doc. 61,

p.304.) Thisallegationwasdiscussedinconnectionwithclaim4b.

The fact that Barbee gave different versions of the murder prior to

the appointment of counsel and yet steadfastly maintained his

innocence after counsel’s appointment means nothing. Counsel had

tocontendwiththepriorinconsistentstatementsmadebytheirclient

and known to the prosecution, whether or not counsel were appointed

at the time they were made.
BarbeecontendstheMemorandumofUnderstandingbetweenRayand

Barbeethatwasattachedtocounsel'saffidavitisextremelytroubling

because it “was obviously prepared to use against their client at

somefuturedate.”(Doc.61,p.304.) TheCourthasalreadyconcluded

that the memorandum is no more than a method to preserve facts for

inevitable post-conviction litigation, it contains Barbee’s own

deletionsand edits, and he does notclaim he signed itunknowingly.
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If anything, this case demonstrates the necessity of memorializing
the parties’ understanding at the time of trial. Without it, the
facts could be limited to a sanitized report by a mitigation
specialistwhodestroysherhandwrittennotesinanattemptto

the discovery of truthful information during the post-conviction
litigation. (Doc. 66-7, p. 32, 36-37, 39-40.)

Barbeealso  contendsthatcounsel'sassertionthattheyconsulted
withandinterviewedwitne ssesconcerningBarbee’sfamilybackground
belies the declarations attached to his federal petition in which
the “declarants state that they had no interaction whatsoever with
the attorneys.” (Doc. 61, p. 305.) In fact, Maxwell’'s report shows
thebroadscopeofhersearchforinformationuponcounsel’'srequest,
and Barbee’s mother wrote in her declaration that Maxwell “had all
kinds of information about Stephens’s whole life” with names and
addressesforfollow-up. (Doc.66-3,p.47-48,68.) Barbee’smother
testified that Maxwell “knew everything.” (Doc. 66-7, p. 87.) In
addition to Maxwell, counsel retained Dr. Goodness to look for
mitigationinformationandcommentuponthethemesdevelopedforthe
case.(Doc.66-3,p. 62.)Maxwell’scriticismduringpost-conviction
litigation was that counsel did not present all the information she
collected,notthatherinvestigat ionwasabbreviatedorinsufficient.
The declarations attached to the petition do not delve into new,
unexploredterritory. ltappearsthatthiscomplaintisbasedonthe

distinction that Maxwell, rather than counsel, did the actual
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interviewing. (Doc.61,p.305.)Lackinginformationtothe contrary,
the Court assumes that counsel were privy to the work generated by
thedefenseteamtheyassembled. Thisargumentisthereforesemantic
and lacks merit.
Barbee nextdisputes counsels’ assertionthat Barbee chose not
to testify and calls it a “remarkable piece of sophistry” because
it relies in part on a portion of the Memorandum of Understanding
that Barbee had crossed out. (Doc. 61, p. 305.) This argument
relates to counsels’ explanation for why Barbee did not testify at
the motion-to-suppress hearing. (Doc. 61, p. 306.) This particular
claim for relief, however, relates to sentencing.
The memorandum aside, Barbee’s complaint that counsel did not
let him testify at sentencing is refuted in the trial record:
MR.RAY:Ineedtoputonethingontherecord....
Steve, Judge Gill is letting me do this now, but we’re
doingitasifwe did it before we had rested. Itold you
justlikewedidintheguilt-innocencephaseofyourtrial
that you can testify in the punishment phase; is that
correct?
THE DEFENDANT: Yes.
MR. RAY: Okay. And if you want to testify, we can
havethatsituationsothatyou cantestifyinthistrial.
Do you understand that?

THE DEFENDANT: Yes.

MR.RAY:Andyouindicatedtomethatyoudidnotwant
to testify; is that correct?

THE DEFENDANT: Yes.

MR. RAY: So even though we are doing this after the
fact, you don’t want me to ask Judge Gill-—and | assure
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you he would allow me-—to reopen for purposes of you
testifying?

THE DEFENDANT: Correct.

MR. RAY: You do not want to testify?

THE DEFENDANT: No.

MR. RAY: No means, yes, you don’t want to testify?

THE DEFENDANT: | don’t want to testify.
(26 RR110-11.) The Courtfinds no evidenceintherecordto support
Barbee’sassertionthatcounseldidnotlethimtestifyatsentencing
or elsewhere.

Barbee takesissue with counsel’s statementthatif Barbee had

taken some responsibility for his actions, he might have been able
to receive a life sentence. (Doc. 61, p. 306.) Barbee again
challenges counsel’s stated belief that excuse-type evidence would
beinconsistentwithBarbee’'sasser tionofinnocence,becauseinnocent
people get head injuries. Despite Barbee’s asserted metaphysical
confusion over thisissue (doc. 61, p. 307-08), his own expert, Dr.
Martin, corroborates counsels’ view. Considering the behavioral
effects caused by frontal lobe impairment, Dr. Martin opined that
“a broader and more accurate explanation for why Mr. Barbee could
have engaged in aviolent crime emerges.” In Dr. Martin’s opinion,
“Barbee’sviolentactions atthe time ofthe offense would have been
mediated by emotional factors as opposed to reason, due to the
aforementioneddamageto hisfrontallobes.” (Doc.66-3,p.59-60.)

Barbee’s presentassertionthat“innocent people getheadinjuries”
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does not change the fact that a jury in a criminal case would view
such evidence as an explanationforthe commission ofthe crime. And
without some acceptance of responsibility, a jury might see such
evidenceassimply aggravatingor,attheleast,aployforundeserved
sympathy. Trial counsel reasonably concluded that the presentation
of such evidence might do harm in this case.

Barbeealsochallenges counsels’justificationfor notcalling
Davis as a witness. This matter was previously addressed in claim
2. Itis based on counsel’s use of the words “attempted to kill”
to describe Barbee’s behavior during the road-rage incident, while
Maxwell reported only that Barbee had no “off switch” and that Davis
had to pull Barbee off the son and the old man to keep him from
hurting him “really bad.” (Doc. 61, p. 309.) Counsel’'s choice of
words describing this behavior as an “attempt to kill,” even if
inaccurate,doesnotunderm inecounsel’'s decisionnottopresentDavis
asawitness. Eitherway, itdemonstrates Barbee’s confrontational
and aggressive nature. Counsel could reasonably decide notto risk
exposing this event to the jury, especially given that Theresa
testified about a very similar road-rage incident on their first
wedding anniversary. (25 RR 49-51.) With two similar events, the
jury would be unlikely to view them as anomolies.

Barbee also makes specific challenges to individual findings
by the state court at both the original and subsequent writ

proceedings. (Doc. 61, p. 317.) Many of them ignore the evidence
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thatsupportsthefindings;othersarebasedonerroneousassertions
offact,suchasthatMaxwell’sreport wasprovidedto theprosecution
before trial. Most of them have been addressed elsewhere in this
opinion. The Courtwillnotanalyzetheindividualfindingsfurther
because, for the reasons stated here and elsewhere, they did not
resultinanunreasonable adjudication. SeeMorrow ,367F.3dat314
(holding that it is the state court’s ultimate decision that is
tested, noteveryjotofitsreasoning). Therecord does notsupport
Barbee’s claim that counsel were deficient in their investigation
or unreasonable in their strategy at sentencing.

g. No prejudice. Even assuming counsel were deficient, the
record does not demonstrate that the additional evidence presented
by post-conviction counsel would have undermined confidence in the
punishment verdict. As Barbee repeatedly suggests, his lack of a
criminal history was a strong argument for a life sentence. Trial
counsel capitalized on this. They argued that “three hours” did not
define Barbee asaperson. Theyemphasized Barbee’s lack of ajuve-
nilerecordandthegoodpeoplewhosupportedBarbeethroughouttrial
because they knew him as another person. But counsel also believed
(doc. 66-8, p. 183), and the record supports, that the State’s
strongest argument for the death penalty was the offense itself, in
which Barbee ended the life of a pregnant woman, the seven year-old

sonwhocametoherdefense,andanunbornchildwhoBarbeeknewmight

109



be his own. ¥ It is beyond reasonable to conclude that the
aggravating facts of the offense greatly outweigh any mitigating
effect of the additional evidence counsel allegedly overlooked.

h.Conclusionfor claims5band5c. Barbeefails todemonstrate
thatitwasnecessarilyunreasonableforthe CCAtoconclude (1)that
he did not overcome the strong presumption of counsel’'s competence
and(2)thathefailedtoundermineconfidenceinthejury’ssentence
of death. See Pinholster , 131 S. Ct. at 1403. Even under ade-novo
standard of review, the Court concludes that this claim fails for
the reasons stated above. Claim 5b and 5c have no merit and are
denied.

C. Head injuries and hydrocodone use (claim 5d)

Barbee contends that counsel were ineffective for failing to
presentevidenceofhisheadinjuryandhydrocodoneuseatsentencing.
(Doc.61,p.326.)Respondentarguesthatthestatecourt’srejection
of this claim during the initial state habeas proceedings was
reasonable. (Doc. 61, p. 129.)

As already stated, trial counsel retained two forensic
psychologists(Drs.GoodnessandNorman)andaforensicpsychiatrist
(Dr. Shupe). Dr. Shupe’slettertotrial counsel statedthat Barbee
hadahistoryofclosedheadinjuries, butthathisfailuretoaccept

some responsibility impaired counsel’'s chance of obtaining a life

13 The autopsy and subsequent paternity testing apparently excluded Barbee
as the father. (Doc. 66-6, p. 32)
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sentence through mitigation. Dr. Shupe stated that Barbee appeared
fixated onhowhismotherwould view himif shethoughthe was guilty
and expressed that he would rather be executed than have his mother
see him plead guilty. (SHR 98.) Dr. Goodness’s report to trial
counsel stated that Barbee “does not appear to have significant
symptoms suggestive of a head injury” and that his report of
hydrocodoneuse“does notsuggest long-termsignificantabuse.”(SHR
54.) Maxwell also reported to counsel that Barbee had a history of
head injuries, culminating in the work-site injury that led to his
hospitalizationaboutamonthbeforethe murders. Shereportedthat
BarbeehadbeentakinghydrocodonethathadbeenprescribedforTrish.
Maxwellhadfound“throughresearch”thathydrocodoneiscontraindi-
catedforheadinjuriesandshehadrequestedthatBarbeebeexamined
by a neuropsychologist, which counsel did not arrange. (SHR 35.)

Thestatehabeasevidenceincludedastatementfrom Dr. Stephen
Martin, previouslydiscussedinclaim2,inwhichDr.Martinconcluded
thatBarbeehada“subtletomilddegreeofdiffuseneuropsychological
impairment along with subtle bilateral hemisphere dysfunction” and
frontallobe damage.(SHR39.)The state’shabeasexpert,Dr.Price,
opinedthatDr.Martinerredinscoringandinterpretinghisrawtest
data and stated that the re-scored tests did not support a finding
of generalized brain damage or frontal lobe damage. (SHR 185.)

Trial counsel stated in their joint affidavit that, after

discussingthe matter, theydid nothireaneuropsychologistbecause
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they determined that a head-injury theory would necessitate that

Barbee was guilty as charged, which contradicted his assertion that
hewascompletelyinnocent. Theyalsobelievedthattheoverwhelming
thoughtinmitigationis“someacceptanceofresponsibi lity.”Without
some acceptance of responsibility, counsel believed the head injury

and hydrocodone abuse would only serve to diminish mitigation. (SHR

71.) The state court concluded that counsel’s decision not to use

“head injury” and “hydrocodone abuse” evidence was reasonable given
Barbee’slackofsignificantsymptomsand hisunwillingnesstoaccept
responsibility. (SHR 209-10.)

Barbeeassertsthestate-courtruli ngwasunreasonable,butmakes
no real argument, restating only thatinnocent people can have head
injuriesandaheadinjury“isnotinanywaydependentordiminished
by a claim of actual innocence.” (Doc. 61, p. 330-31.) The Court
has previously addressed this argument, noting that such evidence
provides an explanation for violent conduct and is therefore
inconsistent with Barbee’s assertion of innocence. In his reply,

Barbee suggests that a head injury which did not result in brain
damage (i.e., one that did not contribute to the criminal conduct)

would have been presented by constitutionally effective counsel
because, under Tennard, itisrelevantevenwithouta“nexus”tothe
offense, thatis, evenifitisunconnected to the crime. (Doc. 77,

p. 48.) Tennard v. Dretke , 542 U.S. 274 (2004). The Court is not

persuaded.
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Tennard does not purport to establish standards for counsel’s
representation under Strickland. Rather, it addresses the Eighth

Amendment requirement that the states give the jury a vehicle for

consideringandgiving effecttoconstitutionallyrelevantmiti gating
evidence,which itdefinesasevidencethesentencercouldreasonably
find justifies a sentence less than death. Id. at285. Strickland

does not require counsel to present all constitutionally relevant
mitigating evidence; Strickland  doesnotrequire counselto present
anymitigatingevidence,aslongascounselactsreasonably. Wiggins
539 U.S. at 533. The Court therefore rejects Barbee’s implication
that Tennard setsastandardforcounsel’srepresentationunderthe
Sixth Amendment.

Tennard is distinguishable on its facts, moreover, because it
deals with low 1Q, which it concludes is inherently mitigating even
when there is no evidence that it contributed to the crime. See
Tennard ,542U.S. at 287 (holding that low IQ evidence is constitu-
tionallyrelevantirres pectiveofwhetherdefend antestablishesnexus
betweenmentalcapacityandthecrime).Barbeeprovidesnoauthority
thatablowtothehead,withoutresultingbraindamage,issimilarly
inherentlymitigating. Infact, Tennard acknowledgesthat“evidence
of a trivial feature of the defendant’s character or circumstances
of the crime is unlikely to have any tendency to mitigate the

defendant’s culpability.” Id. at286.
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The state court could have reasonably decided that counsel’s
decision not to present head-injury and hydrocodone evidence was
withinthe bounds of reasonable professional representation. Claim
5d is denied.

D. Low intelligence (claim 5e)

In this subclaim, Barbee contends that trial counsel were
ineffective for failing to present, through his mother’s testimony,
evidence of Barbee’s“sub-averageintellectual functioning.” (Doc.
61, p. 331.) Barbee contends his mother could have testified about
his difficulties in school with reading, his rank in the bottom 20%
oftheclass, hisrequirementof“extrahelp,”and strugglesthrough
his academic career, and the fact that it took him three attempts
to passthe GED. In support of this claim, he points to the testing
of Dr. Martin with the Wechsler Adult Intelligence Scale-3, which
placed his verbal IQ at 87 (low average), his performance IQ at 99
(average), and hisfull-scale 1Q at 91 (average). He also relies on
Dr. Martin’s testing with the Wide Range Achievement Test-3, which
placed Barbee’s academic achievement in the 13th, 16th and 27th
percentileforreading,spellinga ndarithmetic,respectively. Barbee
asserts,without argument,that Trevino excuses anyproceduraldefault
of this claim because his counsel during the initial state habeas
proceedings was ineffective. (Doc. 61, p. 333.)

Respondent contends the claim is procedurally barred because

it was presented for the first time in the subsequent state habeas
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application and dismissed as abusive. (Doc. 68, p. 130.) Respondent
arguesthat Trevino doesnotexcusetheproceduralbarbecauseBarbee
fails to show that the claim is substantial or that it would have
provided relief in state habeas proceedings.

Barbee makes no argument in support of this claim, but simply
statesthatit“overlaps”with subclaims 5dand 5f,andincorporates
those arguments by reference. (Doc. 61, p. 332.) After carefully
reviewing the record, the Court concludes that this claim is not
substantial, as required by Trevino

The Court first observes that there is little or no evidence
Barbee has sub-average intellectual functioning. Barbee presents
one “low-average” verbal IQ score. The remaining IQ scores are
average. ThetestresultsontheWideRange AchievementTest-3place
his academic achievement at the 7th- and 8th-grade levels, but as
the name implies, the test measures Barbee’s academic achievement
not his intelligence. Further undermining Barbee’s claim of low
intelligence is the report of Dr. Goodness who found that Barbee
suffered no developmental delay, does not possess a reading
disability, and was not exposed to alcohol in the womb. (SHR 54.)
Even Dr. MartinopinedthatBarbee’sreading skillsand, toalesser
degree, his spelling and math skills were consistent with his
educational level. (Doc. 66-3, p. 56; SHR 42.) Low academic
achievement can be caused by a number of factors other than low

intelligence,suchasexcessiveschoolabsences orapersonaltragedy,
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such as a death in the family. The jury heard about Barbee’s
struggles with school after the death of his siblings, how he “shut
down,” dropped out of school, but eventually earned his GED. (25
RR 138, 144.) These scoreswould simply be more details of whatthe
jury already knew.

Even assuming trial counsel were ineffective, however, Barbee
fails to demonstrate prejudice. The jury knew Barbee received his
GED, attended community college, earned a diploma that allowed him
tobecome apolice officer, operated two businesses with employees,
droveaCorvette,and ownedthelargesthomeinhisneighborhoodwhich
hadamovieroomandapool. These circumstances suggestthatBarbee
has not been hindered by his allegedly low intelligence and that a
reasonable juror would not find it significantly mitigating given
the facts of this particular case.

Inshort,thereisnolittleornoevidence oflowintelligence,
and the evidence Barbee does present fails to undermine confidence
in the verdict. Accordingly, claim 5e has “no merit” and is also
procedurally barred.

E. Brain damage (claim 5f)

Barbee contends counsel wasineffective forfailing to present
expert testimony regarding the effects of Barbee’s head injuries,
including frontal lobe and brain impairment, as diagnosed by Dr.
Martin. (Doc. 61, p. 333.) Respondentarguesthatthe state court’s

rejection of this claim was not unreasonable. (Doc. 68, p. 138.)
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“Counselhasadutytomakereasonableinvestigationsortomake
a reasonable decision that makes particular investigations
unnecessary.” Strickland  ,466U.S.at691. Barbeeassertsthattrial
counsel’'sstrategywasbasedonan unreasonableinvestigati onbecause
theydidnotretainaneuropsychologist. “Theselectionofanexpert
witnessisaparadigmaticexampleofthetypeof‘strategicchoic[e]’
that,whenmade‘afterthoroughinvestigationof[the]lawandfacts,’
is‘virtuallyunchallengeable.™ Hinton ,134S.Ct.at1089(quoting
Strickland  ,466 U.S. at690). When counsel recognizes the possible
issues regarding a client’s mental capacity and the need for expert
assistanceandemploysanexpertattrial,counselisnotineffective
for failing to canvass the field to find a more favorable expert.
Dowthitt v.Johnson , 230 F.3d 733, 748 (5th Cir. 2000), abrogated on
other grounds , Lewisv. Thaler , 701 F.3d 783, 790 (5th Cir. 2012).
This Circuithas heldthat“Counsel should be permittedtorely upon
the objectively reasonable evaluations and opinions of expert
witnesses without worrying that a reviewing court will substitute
its own judgment” and in hindsight “rule that his performance was
substandardfordoingso.” Smithv. Cockrell ,311F.3d661,676 (5th
Cir. 2002), overruled on other grounds, Tennard , 542 U.S. 274.
As stated above, trial counsel used two psychologists and a
psychiatristto evaluate Barbee. Dr. Shupe metwith Barbee forfive
hoursandreviewedexten sivemedicalrecords.(SHR98.) Dr.Goodness

conducted a risk assessment as well as a mitigation evaluation and
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opined that Barbee did not appear to have significant symptoms
suggestiveofaheadinjury. (SHR54.) Thestatecourt’sconclusion

that trial counsel conducted a reasonable investigation into
psychiatric and psychological evidence was not unreasonable, and
counselwasnot ineffectivefor relyingontheopinionsofhisexperts
that there was no evidence of brain damage to explore further.

Aside from the fact that the experts did not find evidence of
braindamage,counselfacedtheadditi onalproblemthat suchevidence
would be inconsistent with Barbee’s assertions ofinnocence and the
belief and testimony of other punishment witnesses that he was
innocent. Counselalsoknewthatthe presentationofexperttestimony
would subject Barbee to an evaluation by the state’s expert, (SHR
72,) which could lead to the disclosure of harmful information in
his past or a harmful d lagnosis. Under these circumstances, any
disagreement with counsel’s decision not to pursue a brain-damage
theoryisnotabasisforfinding counselineffective. SeeWesbrook
v.Thaler ,585F.3d 245, 251 (5th Cir. 2009)(holding that court may
not find ineffective assistance merely because it disagrees with
counsel’strial strategy); see also Williamsv. Cain , 125 F.3d 269,
278 (5th Cir. 1997) (concluding counsel is not deficient in failing
to locate an expert to testify that his client was retarded or
mentallyillwhen initialexpertconcludedotherwis e,especiallywhen
counselknows ofthe state’s ability torebutany such evidence with

its own experts).
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Barbeealsofailstodemonstratethatthe state court’sfinding
ofnoprejudicewasunreasonable. AlthoughBarbee’spost-conviction
expert, Dr. Martin, opined that he had mild or subtle brain damage,
the State’s expertwould have provided the opposite opinion because
hebelievedDr.Martinerredinscoringandinterpretinghisrawtest
data. (SHR 185.) The state court’s choice between two conflicting
expertsdoesnotdemo nstrateanun reasonablerulingundertheAEDPA’s
deferential standards of review. Kately , 704 F. 3d at 361 (state
habeas court is entitled to credit evidence, even though it is
contradicted).

Barbee contends, however, that the state-court ruling was
unreasonable “on its face” because, despite the conflicting expert
affidavits, the state court found that there were no controverted
factual issues. (Doc. 61, p. 338.) Infact, the state court found
thattherewere“nocon troverted, pr evi ousl y unr esol vedfactualissues
material to the legality” of Barbee’s confinement and bypassed the
opportunity tohold alive hearing. (SHR 197. Emphasisadded.) The
state court made this finding after receiving the parties’ briefs
and exhibits. Barbee provides no authority, and this Court is not
aware ofany, thatsuch paperhearingsrenderthe state-courtruling
unreasonable. See Green v. Johnson , 116 F.3d 1115, 1120 n.4 (5th
Cir. 2012) (noting that the Fifth Circuit has consistently upheld

the validity of paper hearings in state habeas proceedings).
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Barbeefailstodemonstratethatitwasnecessar ilyunreasonable
for the CCA to conclude (1) that he did not overcome the strong
presumption of counsel’'s competence and (2) that he failed to
undermineconfidenceinthejury’ssentence ofdeath. SeePinholster

131 S. Ct. at 1403. Claim 5f is denied.

IX. PRETRIAL PUBLICITY AND COUNSEL'’S FAILURE TO
MOVE FOR CHANGE OF VENUE (CLAIMS 6 & 7)

Inclaim 6, Barbee contendsthatthe county where histrialwas
held was so saturated with prejudicial and inflammatory media
publicitythatafairjury could notbe seated. Itcreatedahostile
atmosphereinwhichafairtrialwasimpossible,heargues, suchthat
prejudice is presumed and he need not show actual juror bias. In
claim 7, he contends trial counsel were ineffective in failing to
move for a change of venue based on this unfair pretrial publicity.
Barbeeacknowledgesthatthese claimswereraisedforthefirsttime
in his subsequent state application and dismissed as abusive. He
argues,however,thatanydefaultmaybeexcusedunder Trevino because
counselwhohandledhisfirststate writwasineffectiv e.Respondent
asserts that the claims are procedurally barred and have no merit.

As noted previously, the Trevino inquiry requires this Court
toexaminewhetherthe claimagainsttrial counselhas“some merit.”
See Martinez , 132 S. Ct. at 1318. The question of whether trial

counsel was ineffective for failing to move for a change of venue
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(claim 7) depends on the viability of the pretrial publicity claim
(claim 6). The Court will therefore address claim 6 first.
A. Adverse pretrial publicity and change of venue (claim 6)
A petitioner seeking to challenge his conviction onthe ground
that he was denied a fair trial before an impartial jury because of
adverse pretrial publicity ordinarily must demonstrate an actual,
identifiable prejudice attributable to that publicity on the part
of members of his jury. See Mayola v. Alabama , 623 F.2d 992, 996
(5th Cir.1980) (citing Irvin  v.Dowd ,366U.S717,723(1961)). The
constitutional standard for ensuring a fair trial in the face of
prejudicialpretrialpublicitycanusuallybe satisfiedthroughvoir
dire that ferrets out such prejudice. United States v. Lipscomb
299 F.3d 303, 344 (5th Cir. 2002). “Prominence does not necessarily
produce prejudice, and juror impartiality . . . does not require
ignorance .” Skilling v. United States , 561 U.S. 358, 381 (2010)
(emphasisinoriginal). The Constitutionis satisfiedif“the juror
can lay aside his impression or opinion and render a verdict based
upon the evidence presented in court.” Seelrvin  ,366U.S.at723.
There are circumstances, however, such as media interference
inthe courtroomduringtrial orthe repeated airing of avideotaped
confession, that warrant a presumption of prejudice without any
examination of the voir-dire transcript for actual juror prejudice.
E.g., Sheppard v. Maxwell , 384 U.S. 333 (1966) (due process denied

where5-hour  inquestofdefendantwithoutcounselwaspublicizedlive
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from high school gymnasium and “bedlam reigned” during trial where
newsmentookoverpracticallytheentirecourtroom); Estesv.Texas :
381 U.S. 532 (1965) (due process violated where massive press
clippingshadgivencasenationalnotorietyandatleastl12cameramen
wereengagedincourtroomthroughoutpretrialhearing, takingmotion
and still pictures); Rideau v. Louisiana , 373 U.S. 723 (1963) (due
process violated by televising defendant in the act of confessing
to the crime); Irvin |, 366 U.S. at 727 (due process violated where
90% of prospective jurors entertained some opinion of defendant’s
guilt and 8 out of 12 jurors seated thought defendant was guilty).
Although Barbee’s claim relies on these cases, the Court does not
find any factual support for such a presumption. See Skilling , 130
S.Ct.at2915 (holding thata presumption of prejudice attends only
the extreme case); Murphy v. Florida , 421 U.S. 794, 798 (1975)
(characterizingthereversalsin Irvin, Rideau, Estes ,and Sheppard
as based on a “trial atmosphere that had been utterly corrupted by
press coverage”).

Barbee’sclaimisbasedoneighteeninternetarticlespublished
by the Fort Worth Star Telegram between February 21 and 27th, 2005,
andonearticlepublishedFebruary18,2006. (Doc.66-2,p.80-120.)
Voirdire beganinJanuary of 2006. The articles containfact-based
reporting on Barbee’s lack of a criminal record, Dodd’s arrest for
aparoleviolation,Barbee’sincriminatingstatementstothepolice,

eventsleadinguptofindingthebodiesandthe Durango, the pretrial
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suppression hearing, and the allegations against Barbee. They do

notassume hisguilt. There are sympathetic articles aboutthe vic-

timsaswell. Butnoneofthearticlescontainblatantly prejudicial

information of the type readers “could not reasonably be expected

to shut from sight.” Skiling , 130 S. Ct. at 2916; see Beck v.
Washington , 369 U.S. 541, 556 (1962) (contrasting "straight news
stories"with“invidiousarticleswhichwouldtendtoarouseillwill

andvindictiveness”). Thesearticles,manyofwhichcontainthesame
informationrepublished overaweek-longperiod,arefar fromshowing
that the media coverage was inflammatory or vindictive.

Barbee does not show that this is one of those extreme cases
wherepresscoveragehasutterlycorrup tedthetrial atmosphere,such
that prejudice is presumed. He does not allege actual prejudice or
otherwiseattempt todemonstratepreju dice.Accordingly,Barbeefails
toshowthatachangeofvenuewasrequiredduetoextensivepretrial
publicity. See Andrews v. Collins ,21F.3d 612,632 (5th Cir. 1994)

(finding no error in the denial of a venue change where publicity
concerning the murder was largely factual in nature and defendant
failed to uncover deep or widespread prejudice against him during
voir dire).

B. Counsel’s representation (claim 7)

Trial counsel were, therefore, not ineffective for failing to
move for a change of venue. See Koch, 907 F.2d 524, 527 (5th Cir.

1990)(counselisnotrequiredto make futile motionsorobjections);
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United States v. Parker , 877 F.2d 327, 330 (5th Cir. 1989) (holding
that a change of venue should not be granted on the mere showing of
widespread publicity).

The decision to forego a change of venue was professionally
reasonablefortheadditionalreasonsthat,incounsel’'sexperience,
a venue change often results in the trial being held in a smaller,
more conservative county that is less favorable to the defense and
that believes the defendant is a notorious criminal. Counsel also
believed that publicity issues can be adequately resolved in jury
selection, and this is supported by case law. (Doc. 66-8, p. 2,
49); see Lipscomb , 299 F.3d at 344 (prejudicial pretrial publicity
can usually be ferreted out during voir dire).

Becausetrial counselwere notineffective, habeas counsel did
not render ineffective assistance by failing to challenge their
representation. Claims 6 and 7 are procedurally barred and not
subject to the exception in Trevino because the claims have no

merit. '* The Court also denies claims 6 and 7 on the merits.

X. STATE COURT HEARING (CLAIM8 )
Relyingoncaselawthatpredatesthe AEDPA, Barbee arguesthat
the state courtviolated hisconstitutionalrightswhenitconcluded

thattherewereno controverted, previouslyunresolvedfactualissues

¥ Theproceduraldefaultofclaim6isnotexcusedforthe additionalreason
thatBarbeehasnotshownthatthe Trevino exceptionappliestopretrial publicity
claims.
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material to the legality of his confinement and refused to hold a
live hearing on all but the conflict-of-interest claim. He also
complains that the judge who presided over the proceedings was not
the same judge w  ho presided over trial (that is, the same judge
allegedinclaim2tohavehadasecretagreementwithtrialcounsel),
and that the habeas judge adopted verbatim the S tate’s proposed
findings and conclusions. Barbee concludes that the state court
essentially abdicated its constitutional responsibilities and was
arubberstampforthe State. He contendsitsrulingisnotentitled
toanydeferenceandsuggeststhatthis Courtisnowrequiredtohold
an evidentiary hearing under Townsendv.Sain  ,372U.S.293(1963).
He also asserts that the matter must be remanded for another
evidentiary hearing in state court. (Doc. 61, p. 361, 363, 365.)

An attack on a state habeas proceeding cannot serve as a basis
for setting aside a valid conviction because it is “an attack on a
proceedingcollateraltothede tentionandnot thedetentionitself.”
Nicholsv.Scott, 69F.3d1255,1275(5thCir.1995)(quoting Millard
v. Lynaugh , 810 F.2d 1403 (5th Cir. 1987).) Barbee’s reliance on
the “fulland fair” hearing requirements in Townsend and the former
statute are unpersuasive, moreover, giventhe subsequentamendments
inthe AEDPAandthe Supreme Courtopinionin Pinholster . SeeValdez
v.Cockrell ,274F.3d941,949(5thCir.2001)(statingthatthe AEDPA
“lettisoned all references to a ‘full and fair hearing’ from the

presumption of correctness accorded state court findings of fact,
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along with the other situations which previously swept aside the
presumption”); seealsoMcCameyv. Epps ,658F.3d491,497 (5th Cir.
2011)(noting that Pinholster  narrows the circumstances under which
federalhabeashearingsmaybe held). Underthe AEDPA’sdeferential
standard, the state habeas court is “not required to hold a live
evidentiary hearing or carry out any particular set of procedures;
itmustonlyactreasonably.” Garzav. Stephens ,575Fed. Appx.404,
410 (5th Cir.2014) (per curiam) (citing Valdez ). TheFifth Circuit
also rejects the contention that habeas findings adopted verbatim
from those submitted by the State are not entitled to deference.
See Green , 699 F.3d at 416 n.8. And it consistently upholds the
validity of paper hearings in state court. Green v. Johnson , 116
F.3d at 1120 n.4.

In his reply, Barbee cites to Ford v. Wainwright ,477U.S. 399
(1986) and Panetti v. Quarterman , 551 U.S. 930 (2007) for his
contention that a hearing is required when the petitioner makes a
substantial showing of ineligibility for the death penalty due to
insanity or incompetency and the state-court procedures provide an
inadequate opportunity to develop the claim. In Ford , the Florida
procedureswere inadequate because they denied Ford the opportunity
to present information relevant to his sanity, denied him the
opportunity to challenge or impeach state-appointed experts, and
placed the insanity decision wholly within the executive branch.

Ford , 477 U.S. at 400. In Panetti , the state court conveyed false
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information to Panetti’s counsel, failed to provide notice and keep

Panetti informed of his opportunity to present his case, and failed

to provide Panetti the opportunity to submit expert evidence in

response to court-appointed experts. Panetti ,551U.S. at 950-51.
Barbee, on the other hand, does not make a claim that he is

ineligible forthe death penalty. He was notignorant of the state-

court procedures and was not restricted in the evidence he could

attachtohisstateapplications. Hereceivedexpertassistance(Dr.

Martin); he then received federal funds to re-investigate his

mitigation case; and he was able to present a large quantity of

additionalwitness declarationsin state courtduring the abeyance.

At the subsequent writ hearing, he examined trial counsel and the

trialjudgeregardinghisallegationthattheyhadasecretagreement.

Hepresentedlivete stimonyfromh ismitigationspecialistandothers.

He was able to cross-examine the State’s expert, Dr. Price, at the

subsequent writ hearing, although the State was unable to cross-

examine his expert, since Dr. Martin did not testify. Barbee’s

comparisonof hiscaseto Ford and Panetti isunpersuasive.TheCourt

denies claim 8.

XI. DENIAL OF CHALLENGE FOR CAUSE (CLAIM 9 )
Inclaim 9, Barbee contends the trial court erroneously denied
a defense challenge for cause to Juror 126, a “biased, pro-death
juror.” Barbee argues that she had “misinformation” from various
media outlets and a “glaring belief in Petitioner’s guilt.” He
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contendsthatthetrial court's beliefthatthe juror could base her
verdict strictly on the evidence presented at trial conflicts with
the record. (Doc. 61, p. 379-80.) He argues that such juror bias
requires automatic reversal.
Respondentcontendstheclaimisbarred because,althoughBarbee
complained about the denial of the challenge for cause on direct
appeal, his argument relied upon state law, not the federal
Constitution. And, when the federal claim was presented in state
court during abeyance, it was dismissed as abusive. (Doc. 68, p.
156-57.) The Courtagreesthatthisclaimisprocedurally barred for
thesereasons. SeeMcGowen,675F.3dat499; Barbee ,2008WL5160202,

at *7. Barbee makes no argument to overcome the procedural bar.

Alternatively,the claimlacksmerit. Barbeerelieson Leonard
v. United States and Smithv. Phillips to argue that the seating of
a biased juror violates the Sixth Amendment. See Leonardv. United

States ,378U.S.544(1964) (reversing conviction where prospective

jurors were sitting in courtroom and heard guilty verdict returned
againstdefendantinsimilartype case); Smithv. Phillips ,455U.S.
209, 217 (1982) (“Due process means a jury capable and willing to

decide the case solely on the evidence before it, and a trial judge

ever watchful to prevent prejudicial occurrences and to determine

the effect of such occurrence when they happen”). In cases where,

for example, the juror is an employee of the prosecuting agency, a

close relative of a participant in the trial or the criminal
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transaction,orawitnessorsomehowinvolvedinthecrime,the Sixth
Amendment may require a presumption of juror bias. See Brooks v.
Dretke , 444 F.3d 328, 330 (5th Cir. 2006).
Circumstancesthatmaygiverisetopresumedbiasarenotpresent
in this case. Nor does Barbee allege that he was denied the oppor-
tunity to prove actual bias. Indeed, he emphasizes his examination
ofJuror126duringvoirdireandcounsel’sargumentonthechallenge
forcause.Barbeesimplycontendsthatthestatejudgemadethewrong
call when he denied the challenge as follows:
The Court, when she began to go into all this, | took—-I
observedhercompletelyandtotallythewholetime.lhave
listened to what she had to say. | vacillated as she
vacillated. And | feel like frankly that based upon what
| have observed that | am going to overrule the challenge
and she will be juror number 42. Andit's based strictly
on what | saw today and what | observed her to do.
(21 RR 71.)
Jurorl26hadstatedthat,atleastayearbefore,shehadheard
two or three reports on television about a missing pregnant woman,
herbody beingfoundinafield, and her boyfriend borrowing a truck
and knowing where she was dumped. At the time, Juror 126 believed
Barbeewasinvolvedbecause“mostcrimesaredonebypeoplethatknow
you” butshe did nottrusther memory and lostinterestin the story
once the victim had been found. She repeatedly asserted that she
did not have any opinions about Barbee because she did not know all

the facts at the time and news reports can be wrong. (21 RR 41, 44-

45, 47-60.)
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Under questioning from both sides, Juror 126 maintained that
she had no preconceived opinions about the case based on what she
had heard in the news a year before, and the judge based his ruling
on his personal observation of her testimony and demeanor. Thus,
there is support in the record for the judge’s ruling.
v.Yount ,467U.S.1025,1038-40(1984)(upholdingdenialofchallenge
for cause because judge is best situated to determine juror’s
impartiality when the testimony is ambiguous and contradictory).
Based on the foregoing, claim 9 is procedurally barred or,

alternatively, denied on the merits.

130

See Patton



XIl. DENIAL OF MOTION TO SUPPRESS (CLAIM 10)

In claim 10, Barbee cites the Sixth, Eighth, Thirteenth and
Fourteenth Amendments and contends that the trial court abused its
discretionunder state lawwhenitdenied the motionto suppress his
unrecorded oral statementstothe police. See Tex.Code Crim.Proc.
Ann.art.38.22,83(Texasstatuteonadmissionoforalstatements).

(Doc. 61, p. 383-397.)

Respondent contends the claim is defaulted because, although
Barbeec omplainedaboutthe denialofthemotiontosuppressondirect
appeal, his appellate argument relied upon the Texas statute, not
federallaw.And,when thefederalclaimwaspresentedinstatecourt
during abeyance, it was dismissed as abusive. (Doc. 68, p. 160.)
BarbeearguesinhisreplythatRespondent’'sassertionis“massively
false” but to the extent the claim was not presented as a federal
constitutional claim on direct appeal, he contends it was due to
appellate counsel’s ineffectiveness. (Doc. 77, p. 48.)

The Court agrees that the claim raised on appeal was based on
Texaslawonly. (Appellant’s Brief, p. 44, 62 (filed May 2, 2007).)

The federal-law-based claim is procedurally barred because it was

presented in the subsequent writ and dismissed as abusive. (Doc.

66-1,p.204.)Read Barbee ,2008WL5160202,at*10-13.See McGowen
675F.3dat499.Furthermore,Barbeepresentsnoargumentorauthority

for his suggestion that the ineffective assistance of appellate

counsel can excuse the procedural default. (Doc. 77, p. 55.)
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Assuming, however, that the claim is not defaulted, the Court would
deny it on the merits.

InhisReply,Barbee’sassertsthathe“hasveryclearlyspelled
out the constitutional dimensions of this claim in his petition.”
(Doc. 77, p. 55.) But the petition contains no argument that the
trial court’s ruling violates clearly established federal law, or
anyfederallaw. Itassertsthatthetrial courterroneouslyrelied
on the exception to the Texas statute prohibiting the admission of
unrecorded oral statements because, although Barbee led police to
the bodies, they would have found the bodies anyway based on what
Dodd had already told them. (Doc. 61, p. 390-97.) Barbee provides
noauthoritythataviolationofthisTexasstatuteisconstitutional
error. Infact, the case law he cites holds the opposite: Woodsv.
State ,152S5.W.3d105,118-19(Tex.Crim.App.2004)(explainingthat
violation of the procedural rule in article 38.22, 8§ 3 is non-
constitutional error); Nonnv. State , 117 S.W.3d 874, 880-81 (Tex.
Crim.App.2003)(same). (Appellant’sBrief,p.60(identifyingerror
as nonconstituti onal).) Barbee has merely rewordedthe argumenton
appealwithoutupdatingtheresearchtoinclude federallaw. Hefails
to present a cognizable constitutional violation. See § 2254(a);
Hughes v. Dretke , 412 F.3d 582, 590 (5th Cir. 2005)(holding that
petitioner seeking federal habeas review must assert a violation of
afederalconstitutionalright). The Courtwillnotmakehisarguments

for him.
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Based on the foregoing, claim 10 is procedurally barred or,

alternatively, denied on the merits.

Xlll. THE “12-10 RULE” (CLAIM 11 )

Inclaim 11, Barbee assertsthat Texas’s “12-10 Rule” violates
the Eighth and Fourteenth Amendments as well as the Texas constitu-
tion. ' (Doc. 61, p. 398-408.) Respondent argues that this claim
is defaulted because it was not presented in state court until the
subsequent writ application, when it was dismissed as abusive.
Respondent also argues that the claim has been previously rejected
in this Circuit. (Doc. 68, p. 162-64.) Barbee makes no argument
to overcome the procedural bar.

Claim 11is procedurally barred because it was raised in state
courtduringthesubsequentwritproceedings anddismissed  asabusive.
See McGowen, 675 F.3d at 499. Alternatively, claim 11 is denied on
the merits. SeeDrueryv. Thaler ,647 F.3d 535,543 (5th Cir.2011)
(rejecting claim thatthe "12-10 Rule" violates due process and the

Eighth Amendment).

XIV. LETHAL INJECTION PROTOCOL (CLAIM 12)
In claim 12, Barbee contends that Texas’ three-drug execution
protocol violates the Eighth Amendment because it creates a risk of

inflicting severe and unnecessary pain and suffering. (Doc. 61, p.

15 As stated in the previous claim, violations of state law do not provide
agroundforfederalh abeasrelief. Theallegat ionmadeunderthe TexasConstitution
will not be addressed.
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410-424.)Respondentcontendsthe claimisbarred and,alternatively,

lacksmeritunder Bazev.Rees ,553U.S.35(2008).(Doc.68,p.164.)
ThisclaimwasraisedinB arbee’s subsequentstatewritapplica-
tionandwasdismissedasabusive.(Doc.66-1,p.231.)Read Barbee ,

2013WL 192068, at*1. Accordingly, claim12isbarred fromfederal

review. See McGowen, 675 F.3d at 499. In the alternative, claim

12 lacks merit. See Kerr v. Thaler , 384 Fed. Appx. 400, 405 (5th

Cir. 2010) (holding that challenge to Texas’ use of pancuronium

bromide in the lethal injection process is foreclosed by Baze v.

Rees).

XV. FAILURE TO ASSIGN BURDEN OF PROOF
TO MITIGATION ISSUE (CLAIM 13)

Inclaim13,BarbeeassertsthatTexas’smitigationspecialissue
violates the Eighth Amendment because it fails to place a burden of
proofonthe Stateandfailstoprovideanopportunityformeaningful
appellate review of the mitigation verdict. (Doc. 61, p. 425.)
Respondent argues that the state court correctly denied this claim
on appellate review. (Doc. 68, p. 165.)

The Courtagrees that this claim was not unreasonably rejected
by the state court. See §2254(d); Rowell v. Dretke , 398 F.3d 370,
378 (5th Cir. 2005) (holding that no Supreme Court or circuit
precedent requires that the mitigation issue be assigned a burden
of proof and that circuit precedent rejects the argument that it be

subject to appellate review by the state); Woods v. Cockrell , 307
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F.3d 353, 359-60 (5th Cir. 2002) (explaining that Texas’s death
penaltystatuteis notconstitutionallyobligated toprovideappellate
reviewofmitigationspecialissuebecausejurymaybegivenunbridled
discretiontoconsidermitigatingfactors); seealsoKansasv.Marsh
548U.S.163,173(2006) (holdingthata state death-penalty statute

may place on the defendant the burden of proving that mitigation
circumstancesoutweighaggravatingcircumstances); Penryv.Johnson
532U.S.782,803(2001) (referring to the Texas mitigating special
issueasahelpfulframeofreferencefora“clearlydraftedcatchall

instruction.”). Claim 13 is denied.

XVI. FAILURE TO INFORM JURY AS TO
THE EFFECT OF A DEADLOCK (CLAIM 14 )

In claim 14, Barbee contends that the trial court violated the
Eighth Amendment by refusing to inform the jury that the failure to
answer a special issue would result in a life sentence. (Doc. 61,
p.440.)Respondentcontendstheclaimisbarredand,alternatively,
lacksmerit. Barbeemakesnoargumenttoavoidaproceduraldefault.

ThisclaimwasraisedinstatecourtinBarbee’ssubsequentwrit
applicationandwasdismissedasabusive. (Doc.66-1,p.219.) Read

Barbee ,2013WL 192068, at*1. Accordingly, claim 14 isbarred from

federal habeasreview. See McGowen, 675F.3dat499. Inthe alter-

native, claim 14 lacks merit. See Jonesyv. United States ,527 U.S.
373,379-82(1999)(rejectingargument thatEighthAmendmentrequires
jurorstobeinstructedastothe effectoftheir inabilitytoagree);
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Sprouse V. Stephens , 748 F.3d 609, 623 (5th Cir. 2014) (noting that
clear Supreme Court and Fifth Circuit precedent foreclose grant of

COA on this issue).

XVIl. EVIDENCE OF FUTURE DANGEROUSNESS (CLAIM 15)
Inclaim15, Barbee contendsthe evidence supportingthejury’s

answer to the future-dangerousness special issue is legally

insufficientunder Jacksonv. Virginia ,443U.S. 307 (1979). (Doc.

61, p. 443.) Respondent contends the state court reasonably denied
this claim on appeal. (Doc. 68, p. 167.) Barbee asserts that the
ruling was unreasonable because he had no prior convictions and the
assaults on his former wife were mutual arguments, were initiated
by Theresa, or were accidental. Barbee argues that the threat to
runTheresathroughthe wood chipperwasajokethatshedid nottake
seriously, and the verbal abuse of his former co-worker did not
indicate a propensity for violent acts. (Doc. 77, p. 55.)

The future-dangerousness issue asks the jury whether, beyond
areasonable doubt, there is a probability that the defendant would
commitcriminal acts of violence that would constitute a continuing
threattosociety. (2CR401.) Theevidenceissufficienttosupport
thejury’saffirmative answertothisissueif, viewingthe evidence
inthe light mostfavorable tothe verdict, any rational juror could

find the elements of the issue beyond a reasonable doubt.

Jackson ,443U.S.at319; Martinez v. Johnson ,255F.3d 229, 244n.

21 (5th Cir. 2001) (noting that the Texas Court of Criminal Appeals
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applies the Jackson standard to evaluate the sufficiency of

future-dangerousness evidence). The Jackson standard is used to

determineiftheamountofevidencesatisfiesthedueprocessclause,

while state law determines the substantive elements that must be

proven. See Coleman v. Johnson , 132 S. Ct. 2060, 2064 (2012) (per

curiam) (assessing evidence of guilt); e.g., Millerv. Johnson ,200

F.3d274,286(5thCir. 2000)(assessingevidenceof future-dangerous-

ness). In Texas, factors that inform the future dangerousness

determination include: the circumstances of the offense, including

the defendant’s state of mind and whether he was working alone or

withotherparties;thecalculatednatureofhisacts;theforethought

and deliberation exhibited by the crime’s execution; the existence

ofaprior criminal record and the severity of the prior crimes; the

defendant’'sageandpersonalcircumstancesatthetimeoftheoffense;

whether the defendant was acting under duress or the domination of

another at the time of the offense; psychiatric evidence; and

character evidence. Keetonv. State , 7124 S.W.2d 58, 61 (Tex. Crim.

App.1987).Thesta te-courtdecisionrejectingBarbee’s insufficiency

challenge may be overturned on habeas review only if the decision

was objectively unreasonable. See Johnson , 132 S. Ct. at 2062.
Here, the state court unanimously concluded that the evidence

was sufficient for any rational trier of fact to have found beyond

a reasonable doubt that there is a probability Barbee would commit

criminal acts of violence that would constitute a continuing threat
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to society. Read Barbee , 2008 WL 5160202, at *6-7. The CCA cited

thefactsoftheoffenseandBarbee’sescalatingpatternofviolence,

notingthatthe circumstances ofthe offense alone may be sufficient

to supportan affirmative answer to the future-dangerousnessissue.

Inaddition, Barbee verbally attacked aformer co-worker, assaulted

his ex-wife, and threatened to put her through the wood chipper.

Unmentioned by the CCA, butcertainly knowntothe jury, was aroad-

rage incident that occurred on Barbee and Theresa'’s first wedding

anniversary,whereBarbeefollowedadriveroffthehighwayandthrew

a punch at him through the car window. (26 RR 49-51.) Barbee’s

minimization of the details of his prior violence with Theresa and

his coworker does not demonstrate that the CCA'’s interpretation of

those events was unreasonable. The evidence is viewed in the light

mostfavorabletotheprosecution,andit isthejury’sroletodecide

what conclusions should be drawn from the evidence at trial. The

evidence is insufficient only if “no rational trier of fact” could

have agreed with the jury. Johnson , 132 S. Ct. at 2062.
Barbee was thirty-six years old, not an immature young man who

mightbepronetorashdecisions.Hemadeadeliberateandcalculated

plan to kill Lisa in order to avoid the consequences of being named

father of her baby. He wentto Lisa’s house with the intent to kill

herbutcouldnotdoit. Uponfurtherreflectionanddiscussionwith

Dodd, he did not abandon his plans, but steeled his resolve and

returnedtoherhometo tryagain. Thejurycouldreasonablyconclude
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that, at this point, Barbee knew Jayden was in the home and might
witnesshismother’'smurder. Thejurycouldalsoreasonablyconclude
that Barbee anticipated having to eliminate Jayden as a witness.
The murders were notinstantaneous, as compared to shooting deaths.
SeeMartinez  ,255F.3dat245(notingthatMartinezusedknife,which
forcestheuserbeinclose proximitytovictimsuchthatheisoften
touching him with each blow). Barbee murdered both victims by
suffocating them with his bare hands, a process that took between
thirty seconds and seven minutes. (23 RR 184-85, 201.) He cleaned
the crime scene and then concealed the bodies and  the Durango in
separate locations.

Barbee killed a pregnant woman and a child—two especially
vulnerable types of victims. Even given his lack of a criminal
record,anyrationaljurycouldconcludethatamanwhoseekstoavoid
responsibilityforapregnancybyplanningto killthemotherinfront
of her seven year old son, and then fails to take an opportunity to
abandon that plan, has a propensity for violence with no internal
restraints. Thestatecourt’srulingthattheevidencewassufficient
under Jackson tosupportthejury’'sanswertothefuture-dangerousness
specialissuewasnotunreasonable. SeeMartinez  ,255F.3dat244-45
(upholding state-court challenge to future dangerousness based on
facts of offense be ing a planned, violent murder). Claim 15 is

denied. § 2254(d).
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XVII. “DEATH QUALIFICATION” OF JURY (CLAIM 16)

In claim 16, Barbee argues for a change in the clearly
establishedfederallawapprovingt he“deathqualification” ofjurors
indeath-penaltycases. Inclaim16a,Barbeecontendsthatthedeath
gualification of the poten tial jurors in this case violates due
process and equal protection because the jury’s duty at punishment
is a “moral and sympathetic” determination, such that the removal
of potential jurors for their moral views against the death penalty
is illogical and irrational on its face. (Doc. 61, p. 447-50.)
Barbee argues that the removal of jurors who are morally opposed to
the death penalty violates the Eighth Amendment because such jurors
are the source of “objective information on the evolving standards”
of decency that control Eighth Amendment jurisprudence. (Doc. 61,

p. 450-56.)

In claim 16b, Barbee argues that death qualification violates
the Fourteenth Amendment because it skews juries towards voting for
death, and because similarly situated defendants receive “vastly
differentj uries,”which violatesthefundamentalrighttolife.(Doc.
61, p. 457-60.)

Inclaim 16c¢, Barbee contends death qualification violates the
EighthAmendment's“heightenedreliability”requirementbecausedeath-
penalty defendants face skewed, conviction-prone and death-penalty
prone juries that non-capital defendants do not. (Doc. 61, p. 460-

61.)
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In 16d, Barbee contends the Supreme Court opinion in Lockhart
v. McCree, 476 U.S. 162 (1986), upholding the death qualification
ofjurors,isbasedon“faultyanalysisofscientificevidence,severe
misunderstandings of the claims, and baffling logic.” (Doc. 61, p.
461-63.)

Respondent contends the claim is procedurally defaulted, is
Teague -barred,andlacksmerit.(Doc.6 8,p.169-72.) Barbeereplies
that, “for the reasons discussed supra , procedural default is not
appropriate.” He provides no page number to identify the reasons
to which he refers, however, and the Court finds no actual argument
to avoid procedural default on this claim. (Doc. 61, p. 463.)

This claim was raised in state court in Barbee’s subsequent
writapplicationandwas dismissedas abusive. (Doc.66-1,p.261.)
Accordingly, claim 16 is barred from federal habeas review. See
McGowen 675 F.3d at 499.

Alternatively,theclaimis Teague -barredandmeritless.Asthe
parties observe, a death-qualified jury is one in which prospective
jurors are excluded for cause because their inability to set aside
their views about the death penalty would prevent or substantially
impairtheirabilitytoperformtheirdutiesinaccordancewiththeir
instructions and oath. See Buchanan v. Kentucky ,483U.S.402, 407
n.6 (1987); Wainwright v. Witt , 469 U.S. 412, 424 (1985) (quoting
Adamsv.Texas ,448U.S. 38,45 (1980)). The Supreme Court heldin

Lockhart that “the Constitution does not prohibit the States from
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‘death qualifying’ juries in capital cases.” Lockhart ,476U.S.at
173.
The cases relied upon by Barbee do not purport to overrule
Lockhart and the Supreme Court has never adopted the minority view
in Lockhart . Assuch, Barbee is asking the Court to recognize and
retroactively apply anew constitutional rule of criminal procedure
thatwouldviolate Teaguev.Lane ,489U.S.288,310(1989)(holding,
with two exceptions, that new constitutional rules of criminal
procedure are not applicable to cases which became final before the
new rule was announced). See Caspariv. Bohlen , 510 U.S. 383, 390
(establishing procedure for federal courts to apply Teague ). Claim
16is Teague -barred. Tothe extentBarbee contends currentcase law

supports his position, the claim also lacks merit.

XIX. INTERNATIONAL LAW (CLAIM 17)

In claim 17, Barbee contends that the “improprieties of the
[Texas] capital sentencing process” argued in this petition violate
international law and the Eighth Amendment, to the extent that the
Amendment’sevolving standardsofdecencyincorporateinternational
legalnorms. (Doc. 61,p.464-68.)Res pondentarguesthatthisclaim
is barred because it was presented in state court in Barbee’s
subsequent writapplication and dismissed as abusive. (Doc. 68, p.
173.) Barbee does not make anargumentto avoid the procedural bar,
butsimply assertsthatade-novo standard ofreviewappliesbecause
the state court did not address the claim on the merits. (Doc. 61,
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p. 468; Doc. 77, p. 55-56.) Accordingly, federal habeas review is
barred. See McGowen, 675 F.3d at 499.

Alternatively,the claimlacks merit. Barbeefailstoidentify
clearly established Supreme Court precedentto support hisargument
that the International Covenant of Civil and Political Rights
(“ICCPR”) prohibitsthe death penalty asitis carried outin Texas.

Even assuming that the text of the ICCPR does prohibit the death
penalty, Barbee provides no authority that the treaty is self-
executing and binding on the states. In apparent acknowledgment of
the absence of controlling authority, Barbee asks the Court to

reconsider the circuit authority that forecloses his claim. (Doc.

61, p. 465-66.) Beazley v. Johnson , 242 F.3d 248, 263-64 (5th Cir.

2001)(recognizing that when the United States Senate ratified the
ICCPR, it reserved “the right, subject to its Constitutional

constraints, toimpose capital punishment on any person (other than

a pregnant woman)” and declared that the ICCPR provisions were not

self-executing); UnitedStatesv. Duarte-Acero ,208F.3d1282,1284-87

(11thCir.2000)(rejectingclaimondirectappealthatl CCPRcreates
double jeopardy bar that is broader than Constitution’s).

The Court may not forge a new rule for a procedurally barred
claim, the recognition and retroactive application of which might
violate  Teague ,489U.S.at310.TheCourtdeniesclaiml17as

barred, procedurally barred, and lacking merit.

XX. ASSISTANCE OF APPELLATE COUNSEL (CLAIM 18)
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Inclaim18,Barbeemakesa catch-allas sertionthat“anypurely-
record-based claims or sub-claims discussed herein could and should
have been raised on the direct appeal if the basis for them was
entirelypresentintherecorditself,”andthatappellate counsel’'s
failure to raise such claims or sub-claims amounts to ineffective
assistance  under Strickland .Barbeedoesnotidentifyanyparticular
claim,sub-claim,orinstanceof ineffectiverepresentationonappeal.
(Doc. 61, p.469-71.) Barbee concludes instead that “should this or
anysubsequentcourtholdthat anypurely-record-basedc laimsorsub-
claims were not properly brought on the direct appeal Petitioner
submitsthatalthough he had counselonappeal, thatcounseldid not
providetherepresentationmandated bythe Constitution.” (Doc. 61,
p. 470.)

As with previous claims, Barbee raised this claim in his
subsequentstate habeasappl ication,anditwasdismissedasabusive.
He makes no argument to overcome the procedural bar. (Doc. 61, p.
471.)Hesimp lyassertsinhisReply,“Asdiscussed supra ,procedural
default is not appropriate for any of petitioner’s claims.” (Doc.
77,p.56.) Barbee does not identify the page or part of his Reply
to which “supra” refers.

Theclaimisprocedurallybarred. SeeMcGowen,675F.3dat499.
Moreover, the claim fails to identify facts which, if true, would
entitle Barbee to relief. Specifically, the claim is conclusory

because itfailsto setforththe nature of counsel’sallegederrors
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andfailstoidentify any resulting prejudice. SeeMiller ,200F.3d
at 282 (holding that district court properly denied claims of
ineffectiveassistanceasconc lusorywhereMillerfailed tosetforth
nature of errors and did not assert any resulting prejudice). Claim

18 is denied because it is procedurally barred and conclusory.

XXI. MEDICAL EXAMINERS’ QUALIFICATIONS (CLAIM 20)
Inclaim 20, Barbee assertsthatone and perhapsboth assistant
medical examiners who testified about the victims’ autopsy results
were “not operating properly as a medical examiner and should not
have been allowed to testify in this case.” (Doc. 61, p. 481.)
Barbee appearstoallegethat Dr. Krause was notoperating underthe
color of Texas law because his employer, the chief medical examiner
of TarrantCounty,isactuallyacorporationandacorporationcannot
hold publicoffice. He claimsthisdenied himdue processandafair
trial. Respondent argues that the claim is barred because it was
raisedinBarbee’ssubsequentstatehabeasapplicationanddismissed
as abusive. (Doc. 68, p. 182.) Barbee acknowledges this but does
notassertcausetoexcusetheproceduralbar. The Courtagreesthat
the claim is barred. See McGowen, 675 F.3d at 499.
Alternatively, the claim lacks merit. Barbee provides no
authority for his position that the experts could not occupy their
positions as assistant medical examiners under Texas law. The case
he relies upon, Garciav. State , 868 S.W.2d 337, 339-42 (Tex. Crim.
App. 1993) holds only thatthe medical examiner’s officeisa public
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officeandthatautopsyreports prepared by the medicalexaminerare
not excluded by the Texas hearsay rule.
Furthermore, while “certain egregious evidentiary errormay be

redressed by the due process clause,” Barbee’s allegation, even if

it were true, does not rise to this level of error. Little v.
Johnson , 162 F.3d 855, 860 (5th Cir. 1998) (quoting Barefoot v.
Estelle ,697F.2d 593,597 (5th Cir. 1983).) Barbee challenges the

experts’ qualifications under state law to hold public office, not
theirqualificationsintheirfieldofexpertise.Nordidhechallenge
their qualifications at the time of trial. (23 RR 137 (counsel
stating that he had no problem with Dr. Krouse’s credentials or
education),24RR167-68).Barbee’scomplaintisalegaltechnicality
whichhefailstoshowunderminesthereliabilityoftheirtestimony.

To the extent he complains that their testimony harmed him
becauseitwas“speculativeand conjectural,”thismatterhasalready
been addressedin claim 4d. The indictment alleged two alternative
manner and means for each victims’ death. (1 CR 2.) The testimony
that Barbee describes as “speculative and conjectural” was offered
toprovethevariousalternative mannerand meansthatwere alleged.
See Sanchez , 376 S.W.3d at 774 (holding that because indictment
permitted a conviction under four alternative manner and means, the
State could obtain a conviction if any of the alternatives were

proven).
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Finally, Barbee claims he has not been able to fully develop
the prejudice component of this claim or show that the experts’
testimony was flawed because this Court denied funding for a
coroner/pathol ogist.(Doc.61,p.484;Doc.23.) Despitebeinggiven
theopportunitytosupplementhisrequestforfundspriortoabeyance,
Barbee’srequest foracoroner/pathologistfailedtoidentifyatheory
underwhichthetestimony was erroneous, letalone constitutionally
erroneous. He complained only that the testimony was “speculative”
andthatheneededtoretestorre-examineunidentifiedtrialevidence
inrelationto anineffective-assistanceclaimagainst trialcounsel.
(Doc. 19, p.13;Doc. 22, p. 13.) Thisrequestdoes noteven appear
to be relevant to this claim, which challenges the witnesses’
qualificationtoholdofficeunderstatelaw. Atthetime, moreover,
this claimwas unexhausted. Barbeethenraiseditin his subsequent
state habeas application, where it was dismissed, and he filed no
further funding requests in this Court post-abeyance. The Court
remains convinced that it properly denied funding.

This claim is procedurally barred and, alternatively, lacks

merit. The Court denies claim 20.

XXIl. CUMULATIVE ERROR (CLAIM 21)
In claim 21, Barbee alleges that he was denied due process by
the cumulative effect of all the alleged errors briefed in his
petition, even though each may be harmless or not found to be a
constitutionalviolation. Heacknowledgesthatthis claimwasraised
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inhissubsequentstate habeasapplicationanddismissedasabusive.

(Doc.61,p.486-88.)Respondentarguesthat theclaimisbarredunder

Coleman, and Barbee does not argue any cause to excuse the default.

The Courtagreesthe claimis barred. SeeMcGowen, 675F.3dat499.
Alternatively,theclaimlacksmerit. “[F]ederalhabeascorpus

relief may only be granted for cumulative errors in the conduct of

a state trial where (1) the individual errors involved matters of

constitutional dimension rather than mere violations of state law;

(2) the errors were not procedurally defaulted for habeas purposes;

and (3) the errors “so infected the entire trial that the resulting

conviction violates due process.” Derdenv.McNeel ,978F.2d 1453,

1454 (5th Cir. 1992) (quoting Cupp v. Naughten  , 414 U.S. 141, 147

(1973)). Although Barbee alleges cumulative error, he fails to

identify the errors upon which he relies and fails to explain how

theallegederrorsworktogethertodenyhimafairtrial. The Court

has not found any error in this case. His claims are procedurally

barred, conclusory, non-cognizable or lack merit. The Court has

reviewed the record in its entirety and finds no cumulative error

that so infected the entire trial that the resu Iting conviction

violates due process. Id. Claim 21 is denied because it is

procedurally barred and lacks merit.

XXII. REQUEST FOR HEARING
The Court previously denied without prejudice Barbee’s motion

for an evidentiary hearing because the motion was unhelpful to the
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Court. In doing so, the Court stated that it would revisit the
hearing request when it addressed the petition in full. Having
consideredthefullbriefingontheseissues,theCourtnowdetermines
that the request for a hearing should be denied.

TheCourthasdiscretiontograntahearingifoneisnotbarred
under 8§ 2254(e)(2). Schrirov. Landrigan ,550U.S. 465,468 (2007).
Inexercisingthatdiscretion,the Courtconsiderswhetherahearing
could enable petitioner to prove the petition’s factual allegations
which, if true, would entitle him to relief. Landrigan ,550U.S.at
474. The Court also must consider the deferential standards in
§ 2254(d), which limit the Court’s ability to grant habeas relief.

Id. Inpractical effect, if the state-courtrecord precludes habeas
relief under § 2254(d), a district court is not required to hold an
evidentiary hearing. Id.

Barbee’s innocence claim (claim 1) is not a substantive claim
for relief. The Court further found that it lacks new evidence of
innocence and is unsound. The Court has concluded that the state
court did not unreasonably deny on the merits claims 2, 3a, 4b, 5d,
5f, 13, 15, and 19, thereby precluding relief under § 2254(d). The
Courtassumed claims 5band 5cwere notdefaulted, and deniedrelief
onthemeritsunder§2254(d)aswellasonde-novoreview. TheCourt
determinedthefollowing claimswereprocedurallybarredand,inthe
alternative, lacked merit: 3b, 4a, 4c, 4d, 5a, 5e, 6, 7,9-12, 14,

20, and 21. The Court found claims 16 and 17 to be procedurally
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defaulted, lacking merit, and Teague -barred. Finally, claim 18 is
procedurally barred and fails to allege facts that would entitle
Barbee to relief.

In short, habeas relief is precluded because the claims are
either barred, were not unreasonably adjudicated under § 2254(d),
or fail to allege a viable claim of federal constitutional merit.
Ahearingisinappropriate, and the Courttherefore denies Barbee’s

request for a hearing.

XXIV. CONCLUSION

Based onthe foregoing, the Court DENIESBarbee's petition for
a writ of habeas corpus.

In accordance with Federal Rule of Appellate Procedure 22(b)
and 28 U.S.C. § 2253(c), the Court DENIES Barbee a certificate of
appealabilitybecausehehas(1)failedtomakeasubstantialshowing
ofthe denial of a constitutional right, and (2) failed to show that
jurists of reason would find it debatable (a) whether the petition
states avalid claim of the denial of a constitutional rightand (b)
whetherthe Courtwascorrectinitsproceduralrulings. SeeMiller-El
v. Cockrell , 537 U.S. 322, 338 (2003); Slack v. McDaniel , 529 U.S.
473,483-84(2000);28U.S.C.82253(c)(2). IfBarbeefilesanotice
of appeal, he may proceed in forma pauperis on appeal. 18 U.S.C.

§ 3006A(7).
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XXV. STATEMENT REGARDING BRIEFING AND
ORDER TO COMPLY WITH LOCAL PAGE LIMIT RULES

Barbee’s first federal petition exceeded 300 pages, excluding
exhibits. (Doc. 24.) The amended petition filed after abeyance was
492 pages long, also exclusive of exhibits. (Doc. 61.) His motion
for hearing was 46 pages. (Doc. 73.) The State’s answer was 191
pages. (Doc. 68.) In a motion requesting additional time to file
his reply, Barbee cited the length of the petition and the answer
asoneofthereasonswhyhe needed moretime. (Doc.69.) The Court
granted the extension of time, but limited the reply to 25 pages.
(Doc. 70.) Barbee filed a 102-page reply with a motion for leave
to exceed the page limit. (Doc. 72.) The Court granted leave to
file a reply not exceeding 50 pages and ordered that all future
filings comply with the page limits in the local rules. (Doc. 74.)

Inthat order, the Court noted that Barbee’s excessive and careless

briefing interfered with the adjudication of the case and the
functioning of the Court. The Court’s initial concern was that the
excessive length and heavy reliance on boilerplate and cross-
referencingwould obscure importantpointsininconspicuous places.

But the Court’s concerns go deeper.

While habeas proceedings are used to challenge presumptively
valid state-court convictions, many of Barbee’s arguments are not
designed to overcome this presumption. Rather, they assume he is
innocentand from this premise conclude that what occurred in state
court is, therefore, error. In other places, the amended petition
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simply reasserts the argument that was presented in state court,
citingonlyfavorablefacts. Theargumentsfrequentlyfailtoacknow-
ledge contrary facts and contain misrepresentations. 18 The multiple
claims against trial counsel are in large part duplicative. Many
claimsareconclusory.Some claimsrelyuponmultiplecons titutional
provisions that are not briefed. 17 The facts often are not joined
to the boilerplate law, leaving the reader to make the argument by
following ambiguous references to other sections. The writing
containshyperboleanddenigratestr ialcounsel.(Doc. 61,p.255-56.)
In short, the “kitchen sink” approach and lack of editing have
resulted in a pleading that is not merely vexing and unhelpful to
the Court, but untrustworthy.

The petitiondoesnotmeettherequirementthatfilingsbe non-
frivolous,reasonablyaccurate,andnotneedlesslyincreasethecost
of litigation. See Fed. R. Civ. P. 11(b). Counselis warned that

futurefilings ofthis caliber may resultinthe imposition of sanc-

16 E.g., false quote in confession expert's letter (p. 140-41); suggestion
that trial counsel fired the mitigation specialist from this case (p. 194);
suggestionthatMr. RaydidnottellDr.LeothatBarbee admitted movingthebodies
andsuggestionthatMr.Raydidnotcorre ctfalseinformationin itiallygivenabout
cell phone records (p. 180-81); assertion that Maxwell’'s mitigation report was
giventothe prosecution and used against Barbee (p. 208, 318-19); assertion that
Barbee did not tell Trish he committed the murders, but only told her he moved
the bodies (p. 225).

17 Forexample, the ineffective-assistance allegations in claim three state
thatBarbee’s"“conviction,judgment,sentenceandconfinementareillegalandwere
obtainedinviolationofhisFifth, Sixth, Eighth,and FourteenthAmendmentrights
toafairandimpartial jury, the presumption ofinnocence, afair trial, freedom
fromself-incrimination, effective assistance of counsel, due process oflaw, and
reliableguiltand penaltydeterminations,because trialcounselfailedadequately
to prepare for trial.” The attending argument, however, cites only to the Sixth
Amendment. (Doc. 61, p. 216, 217).
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tions. Id. Judges are “like other mortals” with a “finite supply
of time and trust.” See Miller v. Keeney , 882 F.2d 1428, 1434 (9th
Cir. 1989).

Itis apparentthatthese problems are facilitated and exacer-
batedbythesheerlengthofthedocumentsfiledbycounsel. Assuch,
the Court’s order to comply with the page limits imposed by local
rulesremainsin effect. Post-judgmentfilingsthatexceedthe page
limits will be stricken.

SIGNED July 7, 2015.

#
TER%E R. MéANS

UNITED STATES DISTRICT JUDGE
TRM/ks:bb
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