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C'LERK, U.S.DISTRICT COIJRT )BARRY TABOR 

, ! j w
1 A'Y
' j Deputy

Plai tif f , 5

5

VS . 5 NO . 4 : 13 - CV- 537 -A

g

OCWEN LOAN SERFICING, LLC, 5
ET M  . , 5

5kdants 
. 5Def e

1
l
I
l MEMOPAUDUM opzNlou
1! and

ORDER

i it has subject matterThe courtl has not been persuaded that

jurisdiction oker the above-captioned action. Therefore, the
I .
! t fromcourt is ordering the action remanded to the state cour

1
which it was rpmoved.

i
j
) 1 .
:

Background
;

i Barry Tabor
, initiated this action by filing hisplaintiff,;

!-

original petit'on in the District Court of Tarrant County, Texas,h
1

17th Judicial Pistrict, naming as defendants Ocwen Loan
I
l d Wells Fargo Bank

, National Association, asservicing, LLq, an

Trustee for soundview Home Loan Trust 2007-OPT5, Asset-Backed

l
Certificates, teries 2007-OPT5. By notice of removal filed July

1
1

2, 2013, defen ants removed the action to this court, alleging

1
I
!
!
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!

that this cour had subject matter jurisdiction by reason of

diversity of citizenship, as contemplated by 28 U.S.C. 5 1332,

1
and that the atount in controversy exceeds the sum or value of

$75,000, exclu/ive of interest and costs, as contemplated by 5

l
1332 (a) . I

1

i

In the noEice of removal, defendants alleged that because

l
l i junctive relief, the amountplaintiff requysted declaratory and n
I

li
n controversyi was the ''value of the right to be protected or the

1 
.1

extent of the 'jnjury to be prevented.'' Notice of Removal at 4
!

(footnote and éitation omitted). And, where the mortgagor called
1
1i

nto question yhe right to property, or sought through the
I

litigation to ' rotect his entire property, the fair market valuer
1

of the propertr constituted the amount in controversy. Because
I

the appraised kalue of the property at issue was at least
l
!

$147,700.00, dMfendants contend they established that the amount
)

in controversy! exceeded the jurisdictional minimum.

j

Because o! a concern that defendants had not provided the
p

'

court with inf rmation that would enable the court to f ind the

existence of t e requisite jurisdictional amount , the court

ordered def end nts to f ile an amended notice of removal , together

, 2

I
l)
1
1



with supportin documentation, showing that the amount in

controversy ex eeds the jurisdictional amount. Defendants timely

complied with the court's order.

II .

Basic Principles

j

The courti starts with a statement of basic principles1
l

announced by the Fifth Circuit:
!

i

nThe remo#ing party bears the burden of showing that federal

subject matter jurisdiction exists and that removal was proper.''

Man uno v. Prudential Pro . & Cas. Ins. Co., 276 F.3d 720, 723

(5th Cir. 2002). nMoreover, because the effect of removal is to!

I
1 f an action properly before it

, removaldeprive the state court o
f
;

raises signifiiçant federalism concerns, which mandate strict

1
1

construction o! the removal statute.''' Carpenter v. Wichita
1
1
!F

alls Inde . 5th. Distw 44 F.3d 362, 365-66 (5th Cir. 1995).

Any doubts about whether removal jurisdiction is proper must

(

'

1

i
'The removal 'tatute, 28 U.S.C. j 144l(a) provides, in pertinent part, that:
(Alny civil act on brought in a State court of which the district courts of the United
States have ori inal 'urisdiction, may be removed by the defendant or the defendants, to

the district co of the United States for the district and division embracing the place

where such act'on is pending.

(emphasis added). !
i
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i

therefore be esolved against the exercise of federal

jurisdiction. Acuna v. Brown & Root Incw 200 F.3d 335, 339 (5th

Cir. 2000).
l
l

To deterùine the amount in controversy, the court ordinarily
I

looks to the laintiff's state court petition. Manquno, 276 F.3d

at 723. If i is not facially apparent from the petition that

the amount in controversy exceeds the required amount, the

!

removing partk must set forth summary judgment-type evidence,
!
l

either in the jnotice of removal or in an affidavit, showing that
!
i

the amount in icontroversy is, more likely than not, greater than

$75,000. Id.; Allen v. R & H Oil & Gas Co., 63 F.3d 1326, 1335

(5th Cir. l99A). The amount in controversy is measured from the
!
!

perspective o/j the plaintiff. See Garcia v. Koch Oil Co. of
!
!

Texas Incw 3511 F.3d 636, 640 n.4 (5th Cir. 2003).
1

111.

The True Nature of Plaintiff's Claims

1
5

The petitjon by which plaintiff initiated this action in the
(

'

)

state court dqies not specify a dollar amount of recovery sought,
!

nor does it define in any way the value of the right sought to be

protected or t e extent of the injury sought to be prevented.

I 4
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Rather, the a legations of the petition are typical of many state

court petitio s that are brought before this court by notices of

removal in wh'ch the plaintiff makes vague, general, and

obviously leg l1y baseless allegations in an attempt to frustrate

the procedure a lender is pursuing, or has pursued, to regain
!

iresidential property the plaintiff used as securitypossession of
;
1
ifor the makin of a loan

.

As the c urt has been required to do in other cases of this

kind, the cou t has undertaken an evaluation of the true nature

$

of plaintiff'g claims. Having done so, and having considered the

f
i

authorities a ld arguments cited by defendants in the amended

notice of rem8val, the court remains unpersuaded that the amountI

Ii
n controvers exceeds the required jurisdictional minimum.

In the aéended notice of removal defendants essentially
1
I

reurge the arjuments made in the original notice of removal:
!
!

that the valuel of the right to be protected or injury to be

l
prevented repyesents the amount in controversy. When, as here,

lthe object is 
jfor a mortgagor to protect his property, defendants

contend that tlhe fair market value of the property constitutes
1

the amount in controversy . The basis of this argument , as it

5

l
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pertains to p aintiff, is that plaintiff in his state court

petition seek a judicial determination of the parties' rights

r hat plaintiffand obligatiops with regard to the property
, and t

;

seeks by this llitigation to protect title to his property.i

I
I

A review lof plaintiff's pleadings, however, makes clear that

l
!

plaintiff makès no claim to outright title to the property.
j
!

While defendauts are correct that plaintiff challenges
(

defendants' ipterest in the property, plaintiff also acknowledges

that whoever oes hold the note would have standing to foreclose

1 ' ttempts to distinguish thison the proper y
. Thus, defendants a

l
court's previ us decisions in Ballew v . America's Servicinq Co.,

case number 4:!ll-CV-030-A, and Johnson v . Mortqaqe Factory , Inc.,

i
4:l3-cv-213-A,d on that basis, are unavailing. Defendants have

1
1

offered nothi g further to establish the amount in controversy.

To summa#ize, the court is convinced that there is no
i
1
l in this action over ownership to the property

,legitimate di.pute

only plaintiff's efforts to extend the time he can stay on the

i
roperty and lelay the sale of the property through f oreclosure .p

No inf ormatio has been provided to the court that would enable

the court to place a value on the interest plaintif f seeks to

1
1
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I

protect by th s action . Thus, defendants have not shown by a

preponderance of the evidence that the amount in controversy in

this action e ceeds $75,000, exclusive of interest and costs.

Consequently,jthe court lacks subject matter jurisdiction over
!
i

'

the action, apd it should be remanded to the state court from
1
)

which it was xemoved.

j
I
i Iv .

l
Order

lThereforq
,

)

The court ORDERS that this action be, and is hereby,
è

'

1

remanded to tye state court from which it was removed.
1 * / zSIGNED July 

, 2013 .
i

I
1 '

1 -
i1

J CBRYDE

ni d States Distric Judge
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