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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

C&S OUTDOOR POWER EQUIPMENT,
INC.,

Plaintiff,

)
)
)
)
)
V. ) No. 1:1%v-01029STA-jay
)
ODES INDUSTRIES LLC, )

)

)

Defendant.

ORDER DENYING DEFENDANT'S MOTION TO DISMISS
AND
GRANTING DEFENDANT ’S MOTION TO TRANSFER VENUE
AND
TRANSFERRING CASE TO THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF TEXAS, FORT WORTH DIVISION

Before the Court iDefendants Motion to Dismiss, orleernatively to Transfer Venue,
which was filed on March 21, 2019. (ECF No. 12.) Plaintiff responded in opposition (ECF No.
16), to which Defendant replied(ECF No. 17) For the reasons that follow, Defendant’s
Motion to Dismiss IDENIED, but its unopposed Motion to TransfeGRANTED.

BACKGROUND

ODES Industries LLQ*ODES") is a manufacturer of utility terrain vehicles and all
terrain vehicles. (ECF No. 12 at 2.) ODES is organized in and has its prioifipalin Texas.
(Id.) C&S Outdoor Power Equipment, IN€C&S”) is an outdoor power equipment dealership
in Huntingdon, Tennessee.ld( ECF No. 16 at 3 C&S became an authorized deatdr

ODES'’s products in 2015. (ECF No. 16 at 2.) The parties voluntarily agredure®
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consecutivedealer franchise agreements, whibhve sincegoverred the terms of their
relationship. $ee idat 2, 4 ECF No. 12-2; ECF No. 12 at 2; ECF No. 16-2.)

On February 14, 2019, Plaintiff filed suit in this Court pursuant to the Court’s diversity
jurisdiction. (ECF No. 1.) Plaintiff alleges that Defendant (1) breachegadhes’ dealer
franchise agreement Agreement”) (2) violated the Tennessee Motorcycle and-Rdad
Vehicle Dealer Fairness Act, and (3) engaged in unfair or deceptive lsupnaetices. I(.)

Because Plaintiff filed its suit in Tennesse@stead of Texas-Defendant asks the Court
to enforcea mandatory forurselection clauseontained in the partie&greemenby dismissng
this action pursuant to Federal Rule of Procedure (“FRCP”) 12(b)(6). (ECF No. 15at 3
Alternatively, Defendant asks the Court to transfer venue, pursuant to 28 U.S.C. § 1404(a), to the
appropriate United States District Court in Texdsl. &t 510.) The Court, therefordirst looks
to the Agreement between the parties.

In March of 2017, the parties signed and enteredtho third Agreementwhich is the
contract at issue (SeeECF No. 122; ECF No. 12 at 2; ECF No. 16 af) 2within the General
provisions of the Agreement, Paragraph H provides that:

This Agreement and any matters that relate to this Agreement or its performance

shall be governed and construed in accordance with the laws of the State of Texas

and the Parties mutually consent to the jurisdiction of the courts of the State of

Texas and of therederal District Court, Central District of Texas. This

agreement will be ONLY governed by the laws of the State of Texas.

(ECF No. 122 at 1 H(emphasis in original).) As the basis for its Moti@efendant

specifically relies on aater portion of that paragraph, whidictates

! There is no United States District Court for the Central District of TeRas28 U.S.C. § 124
(“Texas is divided into four judicial districts to be known as the Northern, Southernirt aste
Western Districts of Texas.”) In accordance with the remainder of Paradraipé Court
assumes that the parties’ intended forum is the UnitedsSoas&ict Court for the Northern
District of Texas, Fort Worth Division.



Each Party agrees that any legal action, litigation, or proceeding &ingmgor

relating to this Agreement or its performance, shall exclusively be filed in@ Sta

or District court in (venue) Fort Worth, Texas, aratte Party irrevocably and

unconditionally submits to the exclusive jurisdiction of these courts.

(Id.) Theforum-selection clausand Plaintiff's nonconforming filing in this Court is the subject
of Defendant’s Motion to Dismiss and alternative Motiof tansfer (SeeECF No. 12.)

Plaintiff, however, contendthat the Agreement’s own terms allow Plaintiff's filing in
this Court. (ECF No. 16 at ®.) Plaintiff begins by noting thaiMo sentences after the clause on
which Defendant relieghe Agreemenprovidesthat “[sJome state laws will vary by state, [s0O]
please check with your state on its applicable laws and regulations whibh sujersede this
agreement and or be enforceable by that statiel” (diting (ECF No. 12 at § H.) HRaintiff
alsorelies onparagraph Cwhich, too, iswithin the General provisions of the agreememd. &t
6 (citing ECF No. 122 at §C).) Paragraph @rovides:

If any provision herein contravenes the valid laws or regulations of any state or

other jurisdiction wherein this Agreement is to be performed, or defsed

access to the procedures forums or remedies provided for such laws of [sic]

regulations such provisions shall be deemed to be modified to conform to such

laws or regulations, and all other terms and provisiong sdrahin full force and

effect.

(ECF No. 122 at §C.)

Plaintiff assertshatthese two provisions modify the Agreement so as to conform to state
law in Tennessee, where Plaintiff is an authorized dealer of Defendaodiscps. (ECF No. 16
at 7.) According to Plaintiff, such modification incorporate§ennessee state lawhich
forbidsforum-selection clases in matters such as theqéd.) Specifically, Plaintiff points to the
Tennessee Motorcycle and @Read Vehicle Dealer Fairness Act, which provides, in part, that

“[alny contractual term restricting the procedural or substantivesrighé dealer uer this part,

including a choice of law or choice of forum clause, is void.” Tenn. Code. Ann-Z-47



1913(b). Plaintiff contends that the Agreement itsidfers to state law, thereby effectively
nullifying the parties’forum-selection clause (ECF Na 16 at 79.) Defendant refutes this
assertion. (ECF No. 17.)

ANALYSIS

Before considering the merits of Defendant’'s Motion, the Court must detewheiter
the forum-selection clauses valid in accordance with basic tenants of contract |&wve Court
will then address Defendant’s Motion to Dismiss before, finally, addressing Defendant’s
alternative Motion to Transfer.

l. THE FORUM-SELECTION CLAUSE IS VALID AND MANDATORY .

The threshold issue in this case concerns principles of contract construction and
interpretation. The Court must determine whethdghe Agreement’s own termsllow
Tennessee’s law to nullify tferum-selection clauseFor the following reasons, the Court finds
thatthey do not.

The Court must apply “ordinary principles of contract law” when reviewing the
Agreement. Tackett v. M & G Polymers USA] C, 811 F.3d 204, 2089 (6th Cir. 2016)
[hereinafter Tacket]. The “ordinary principled relevant to the dispute at handclude as
follows: (1) the parties’ intentions control; (2) if the words of the writtestrumentare clear
and unambiguous, “its meaning is to be ascertained in accordance with its plairdgsegpr
intent”; (3) the writteninstrument*is presumed to encompassethvhole agreement of the
parties”; and(4) “traditional rules of contractual interpretation requarelear manifestation of
intent before conferring a benefit or obligatiorid. at 208(quotingM & G Polymers USA, LLC
v. Tackett 135 S. Ct. 926, 9337 (2015) [hereinafteM & G Polymer$). Additionally, “the

intention of the parties, to be gathered from the whdrumentmust prevail’ Id. (quotingM



& G Polymers 135 S. Ctat 93738 (Ginsburg, J., concurring)). Ama cases where the contract
is ambiguous, the Courtnfay consider extrinsic evidence to determihe intentions of the
parties.” Id. at 20809 (quotingM & G Polymers 135 S. Ct.at 93738 (Ginsburg, J.,
concurring)).

Here, Defendant contends that the partiedent and expecteaons could not have been
clearer”: they would resolve any and all disputes in the forum designatédehyarties irthe
forum-selection clause (ECF No. 17 at 1.) Plaintiff, however, contends that “[tlhe parties
specifically bargained for state lawdontrol the issue of forum selection.” (ECF No. 16 at 7.)

As ordinary principles dictate, the Court looks to the language of the clabsdorum-
selection clausstates that the parties “agree[] that any . . . litigation . . . arising from or gelatin
to this Agreement or its performance, stettlusivelybe filed in a State or District court in
(venue) Fa Worth, Texas, and each Paityevocably and unconditionally submits to the
exclusive jurisdiction of these courts.” (ECF No-22t Y H(emphasis added) The Court
finds that this language is clear and unambiguduplainly expresses the intent of the parties to
avail themselves to the courts in Texaand only in Texas.

Moreover, theforum-selection clausas not only valid on its face, but it is also
mandatory. The Fifth Circuit has explained that:

A mandatory forum-selection clause(*FSC”)] affirmatively requires that

litigation arising from the contract be carried out in a given forldy.contrast, a

permissive FSC is only a contractual waiver of perspmaddiction and venue

objections if litigation is commenced in the specifimrum. Only mandatory

clauses justify transfer or dismissain FSC is mandatory only if it contains clear

language specifying that litigation must occur in the specified faandlanguage

merely indicating that the courts of a particular place “dhele jurisdiction” (or

similar) is insufficient to make an FSC mandatory.

Weber v. PACT XPP Tech®G, 811 F.3d 758, 768 (5th Cir. 201&ceper, Inc. v. Nolan

Transp.Grp., LLC 352 F. Supp. 3d 825, 881 (M.D. Tenn. 2018) (finding that tHerum-



sekction clausavas permissive, not mandatory, because the parties merely agreed to (1) submi
to a specific jurisdiction and (2) waive objections to that jurisdiction and venue). rin ‘$ap
mandatoryforum-selection clausegrants exclusive jurisdictiomo a selected forum, while a
permissive forum-selection clauseonly reflects the contracting parties’ consent to resolve
disputes in a certain forum, but does not require that disputes be resolved in that forum.”
Macsteel Int USA Corp. v. M/V Larch Arne, 354 F. App’x 537, 539 (2d Cir. 200%ee also

Am. Soda, LLP v. U.S. Filter Wastewater Grp., ,I#28 F.3d 921, 9287 (10th Cir. 2005)
(“The difference between a mandatory and permisdorim-selection clauseis that
‘Im]andatory forum-selection clases contain clear language showing that jurisdiction is
appropriate only in the designated forum, [while] permiséovam-selection clauseauthorize
jurisdiction in a designated forum, but do not prohibit litigation elsewhere.” (citanaitted));

N. Cd. Dist. Council of Laborers v. Pittsburgbes Moines Steel Co69 F.3d 1034, 1037 (9th

Cir. 1995) (“To be mandatory, a clause must contain language that clesiggpates a forum as

the exclusive one.”).

Here, the Agreement dictates that a suit “skealtlusively be litigated in “a State or
District court in . . . Fort Worth, Texas.” (ECF No.-2at § H.) The parties gon tostate that
they ‘irrevocablyandunconditionally agree to submit themselves to the Texas state and federal
courts’ jurisdiction. Id. (emphasis added). The parties did not merely waive personal
jurisdiction and venue objections. Rather, the parties mandated that any andad sl
exclusivelybe filed in the forum designated by the clause. Despite this languagetifPla
contends that other language within the Agreement allows for not only modifiediign

nullification—of theforum-selection clause.



The Court finds Plaintiffargument unpersuasive. The portion of Paragraph H on which
Plaintiff relies merely informs the parties to consult other state laws anditiegs| as they (1)
mightsupersede the parties’ agreement omnf@)htbe enforceable by that state. (ECF Noall6
5 (citing ECF No 12 at 1 H.) This language is cautionary and is far from the unequivocal
language used in thearlier portion of the paragrap¥herethe parties designated their exclusive
forum.

Plaintiff's reliance on Paragraph Gs similarly unavailing in nullifying theforum-
selection clause Paragraph C provides a modification clause and a severability claBse. (
ECF No 122 at § C.)Plaintiff, howeverjs not seeking to modify a provision of the Agreement;
rather, it seeks teffectively nullify a provision of the Agreement. (ECF No. 16 &.p Such
nullification is not contemplated by the Agreement. To interpretfdhem-selection clause
otherwise would be unreasonable, given its unequivocal langtgtgenglanguage that is only
usedto such a degree ithe context of forum selection(SeeECF No. 122.) While there are
provisionsof the Agreement tavhich Paragraph C might apply, tfeeum-selection clauses not
one of those provisions.

Because thégreementis clear and unambigusand the writingrepresentshe entire
agreement between the parties, the Court has no reason to consider any other eBigteiice.
the languagevere ambiguous-which it is not—the Court could consider extrinsavidence,
including that of prior relations between the parti8sll, the Court is persuaded by Defendant’s
argument.

As Defendant notes, there would be no purpose for revisingiie-selection clausé
the parties intended that it could be modified through the provisions of the contreehcefg

state law. $eeECF No. 17 at 5.) The Agreement is tihed dealer franchisegreement to



which Plaintiff and Defendant have entered. (ECF No. 16)aD2fendant asserts ththe 2016
agreement between the parties designated Florida as the exclusive fo@mMNGEL7 at 4b.)
The 2017Agreementwas revised to designate Texas as the exclusive forin). Tennessee
has never been a designated foru(d.) Such a revision further supports the parties’ clear
intentions to avail themselves to the Texas courts.

The Court will not “unnecessarily disrupt the parties’ settled expectatiokts."Marine
Constr Co. v. U.S. Dist. Court for W. Dist. dkx, 571 U.S.49, 66 (2013) Here, the four
corners of the Agreement clearly express the parties’ clear and unaubigtention to submit
to the exclusive jurisdiction of the State or District court in Fort Worth, Tex&8seECF No.

12-2 at T H.)

The Agreement’s clause should be upheld absent a strong showing that it should be set
aside. Wong v. PartyGaming Ltd589 F.3d 821828(6th Cir. 2009). Plaintiff bears the burden
of making such a showingld. (citing Shell v. R.W. Sturge, Ltb5 F.3d 1227, 1229 t(‘GC:ir.
1995)). The Court weighshree factors when consideringuch an argument regarding
enforceability: “(1) whether the clause was obtained by fraud, duress, or other unconscionable
means; (2) whether the designated forum would ineffectively or unfairly hdredkuit; and (3)
whether the designated forum would be so seriously inconvenient such that rettpeinaintiff
to bring suit there would be unjustld. (citing Sec. Watchnc. v. Sentinel Syslnc,, 176 F.3d
369, 375(6th Cir. 1999)). Plaintiff has not made-or evenattempted to makesuch a showing.
Because théorum-selection clauses valid and mandatorit, will be enforced.

Il. PURSUANT TO THE COURT’S DISCRETION, DEFENDANT’S MOTION
TO DISMISS IS DENIED.

As an initial matter, the Court need not decide which state law applies to thectoswr

the enforceability of the forureelection clause is a matter of federal procedure that is governed



by federal law.Wong 589 F.3d at 8228. The question then arises as to the proper procedural
mechanism to enfoe the forurmselection clause. The parties have both addressed this issue,
resulting in opposingarguments ancdonclusions. Defendant urges the Court to dismiss
Plaintiffs Complaint pursuant to FRCP 12(®) (ECF No. 12 at 3)while Plaintiff urges the
Court to transfer the case pursuant to 28 U.S.C. § 1404(a) (ECF Hb11p

The Supreme Court has explicitly declined to say whether a defendant cam obtai
dismissal pursuant BRCP12(b)(6) when a plaintiff files its suit in contravention of the parties’
forum-selection clauseAtl. Marine Const. Co, 571 U.S. at 663. The Sixth Circuit, however,
has implied that a Rule 12(b)(6) motion is procedurally propgee Langley v. Pdential
Mortg. Capital Co, 546 F.3d 365 (6th Cir. 2008) (remanding the case with an instruction to the
district court to “entertain a motion to enforce the forum selection clause”gtinreither a
motion to transfer venue under 28 U.S.C. § 1404(a) or a motion to dismisHR@RL2(b)(6)
for failure to state a claimgee also Sec. Watch, In@76 F.3d at 37Z6 (in a diversity action,
affirming dismissal pursuant t@an unspecified Rule 12(b) motion due to valid forgelection
clause) cf. Gouge v. Microbac Lab, Inc, No. 3:1tCV-143,2011 WL 3876919, *3! (E.D.
Tenn.Sept. 1, 2011)fihding that “[tlhe appropriate procedural mechanism for the transfer of a
case between districts in the federal court system is [transfer pursli@& U.S.C. § 1404,”
instead of dismissal pursuant to FRCP 12(b)(6)).

Ultimately, “[w]here a case is improperlyled in contravention of a forurselection
clause, the Court has the discretion to either dismiss the action pursuant &®2®){6) of the
Federal Rules of Civil Procedui® to transfer the case in accordance with Rule 1404(a).”
Scepter, InG.352 F. Supp. 3dt 830 (citingSmith v. Aegon Cos. Pension Pla®9 F.3d 922,

934 (6th Cir. 2014))Kelly v. Liberty Life Assurance Co. of Bostdio. 17139-DLB, 2018 WL



558643, at *4 (E.D. Ky. Jan. 25, 2018) (stating that, pursug®mith “this Court is pemitted to
dismiss the matter under Rule 12(b)(6), but not required to do so. Pursuant to 28 U.S.C. §
1404(a), it may also transfer the matter to the appropriate federal.fprfresser v. Advanced
Tactical Armament Concepts, LLNo. 3:16¢cv-255, 2016 WL 4991596, at *3 (E.D. Tenn. Sept.
16, 2016) (noting discretion to dismiss or transfer based 8puoth).

Here,while Defendant urges the Court to dismiss the caisdternativelyasks the Court
to transfer the case to the venue designated by the parties in their Agre@taenttff opposes
dismissal but does not oppose transfehne Court finds thatransfer, as opposed to dismissal, is
a more appropriatmeans of enforcing th@rum-selection clausas it bettehonorsthe parties’
intentions. Therefore, Defendant’s Motion to DismisBENIED in favor of transfer.

[I. DEFENDANT’'S ALTERNATIVE MOTION TO TRANSFER PURSUANT
TO 28 U.S.C. § 1404(alS GRANTED.

“For the convenience of parties and witnesses, in the interest of justiceria dairt
maytransfer any civil action to any other district or division where it might lh@es brought or
to any district or division to which all parties have consenté&#8’U.S.C. § 1404(a)Wherea
defendant files a Sectidi¥04(a) motiorpursuant to a form-selection clausehe ‘district court
should transfer the case unless extraordinary circumstances unreldtedcomvenience of the
parties clearly disfavor a transfer.Atl. Marine Const. Co, 571 U.S.at 52 Generally,"in
ruling on a motion to transfer under Sectib#04(a), a district court should consider the private
interests of the parties, including their convenience and the convenience oiapoignesses,
as well as other publimterest concerns, such as systemic integrity and fairness, which come
under the rubric ofinterests of justice” Scepter, Ing 352 F. Supp. 3at 83132 (quoting
Moore v. Rohm & Haas Co446 F.3d 643, 647 (6th Cir. 2006) (quotiMpses v. Bus. Card

Exp., Inc, 929 F.2d 1131, 1137 (6th Cir.1991))).

10



Because the ptes only have the power to contractually agree as to one of these
factors—namely, the parties’ conveniere¢he forum-selection clausés not dispositive. It
does, howeveagffectthe Court’s analysis.

In light of thevalid forum-selection clause¢he Court’sstandard Sectioh404(a)calculus
changes. Atl. Marine Const. Co., Inc, 571 U.S. a62-63 (citing Stewart Org Inc. v. Ricoh
Corp., 487 U.S. 2231 (1988)). First, while courts normally defer tthe plaintiff's choice of
forum, when a validorum-selection clausexists,the “plaintiff's choice of forum merits no
weight.” Id. at 63. Rather,a plaintiff must establish that transferal to {hreselectedvenue is
unwarranted. Here, Plaintiff makes no such argument.

“Second, a court evaluating a defendant’s § 1404(a) motion to transfer based on-a forum
selection clause should not consider the parties’ private interests,” apdti®g waivedhat
right upon agreeing to the foruselection clause.ld. at 64. Therefore, the private interest
factors weigh entirely in favor of the Agreement’s designated foraee id(citing The Bremen
v. Zapata Off-Shore Co407 U.S. 1, 17-18 (1972)).

Consequentlythe Court may only comder arguments as to the pubinterest factors.

Id. And because public interest factors rarely defeat a motion to transfer, veauerum
selecion clause generally contrelsthe exception being in unusual castk. Plaintiff, the party
acting in violation of the forurselection clause, bears the burddnsbowing that “publie
interestfactors overwhelmingly disfavor a transfedd. at 67. No such showing has been made.
“In all but the most unusual cases . . . ‘the inteoégustice’ is served by holding parties to their
bargain.” Id. at 66. The Court will not unnecessarily disrupt the parties’ settled expectations

regarding their their choice of forungee id.

11



The Court finds that the interest of justice is best served through transfer. Vdte pri
interest factors clearly weigh in favor of transfer, pursuant to the paréiks forum-selection
clause. The public-interest factors, too, favor transfer, absent any showiegcontrary. Thus,
pursuant to 28 U.S.C. § 1404(aansfer in accordance with the parties’ Agreement is the
appropriate mearfsr enforcingthe forumselection clause.

CONCLUSION

The Court finds that the Agreement contains a valid, mandatory, enforceable forum
selection clausepursuant to whichtransferis appropriate Therefore Defendant’'sMotion to
Dismiss iISDENIED, and itsunopposedvotion to Transfer iISSRANTED. This case is hereby
TRANSFERRED to the United States District Court fdre NorthernDistrict of Texas,Fort
Worth Division,in accordance with Paragraph H of the parties’ Agreement.

IT IS SO ORDERED.

s/ S. Thomas Anderson
S. THOMAS ANDERSON
CHIEF UNITED STATES DISTRICTOUDGE

Date: Septembet, 2019.
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